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SaPREME  COURT  OF  JUDICATURE 


OF 


INDIANA 


SsuMmn,  adm'r,  appellant^  y.  BbigMp 

(86Ind.  fift.) 
Sals  qf  iftfanfi  land^primHtif, 

Ab  Imfuifs  Imnd  wm  fold  in  panaance  of  an  order  of  the  eonrt,  gnated  Ott 
pedtioii  of  the  gnaittian.  Between  the  time  of  the  granting  of  the  order  and 
of  the  lale  under  it,  a  judgment  was  recovered  against  the  infant,  execu- 
tion levied  and  the  land  sold.  Held^  that  the  purchaser's  title  under  the 
guardian's  sale  did  not  relate  hack  to  the  date  of  the  order  of  sale,  hut  that 
the  propertj  passed  under  the  execution  sale. 

This  was  an  actioD  by  the  appellant  against  the  appellees  to 
xecoTer  possession  of  certain  real  estate  in  Warren  ooonty,  and  to 
quiet  the  plaintiff's  title  thereto. 

The  defendant,  John  Briggs,  answered,  first,  by  general  denial ; 
and  secondly,  in  substance  as  follows :  That  Aaron  Briggs,  who 
had  been  the  owner  of  the  land,  was  a  minor ;  that  his  guardian 
filed  a  petition  in  the  court  of  common  pleas  of  said  county  asking 
for  an  ordor  for  a  sale  of  the  land  for  the  payment  of  the  debts  of 
said  Aaron,  and  that  such  proceedings  were  had  thereon  as  that  on 
the  15th  day  of  February,  1868,  the  said  court  ordered  the  sale  of 
the  land  for  that  purpose;  that  afterward,  on  the  28th  of  April, 
1868,  the  said  John  Briggs  purchased  the  land  of  the  guardian,  in 
(Nirsuanoe  of  the  order  of  the  court,  for  the  sum  of  six  hutdred 
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and  ninety-two  dollars  and  fifty  cents^  that  being  the  appraised 
value  thereof;  that  he  paid  down  the  one-half  of  the  purchase- 
money,  and  gave  his  note,  properly  secured,  for  the  residue,  payable 
in  a  year  with  interest,  and  took  from  the  guardian  a  certificate  of 
purchase;  that  at  the  May  term,  1868,  of  the  said  court  of  common 
pleas,  the  guardian  reported  the  sale  to  the  court,  and  it  was  by  the 
court  confirmed ;  that  upon  the  note  falling  due,  he  paid  the  same 
to  said  guardian,  who  reported  the  payment  to  said  court,  and  the 
court  at  its  May  term,  1869,  ordered  the  guardian  to  execute  to  said 
John  a  deed  for  the  premises,  which  was  done,  but  the  deed,  through 
the  forgetfulness  and  omission  of  the  attorney  of  the  guardian,  was 
not  presented  to  the  court  for  its  approval  and  confirmation;  that 
by  virtue  of  his  said  purchase,  the  said  John  took  possession  of  the 
premises  and  has  since  occupied  them ;  that  the  only  title  of  the 
plaintiff  to  the  land  is  by  virtue  of  a  purchase  thereof  at  a  sheriff's 
sale  on  the  lltli  of  April,  1868,  upon  an  execution  issued  upon  a 
.  judgment  recovered  in  the  same  court  on  the  19th  of  February, 
1868,  in  favor  of  the  plaintiff  and  against  the  said  Aaron  Briggs 
and  two  other  persons  named,  which  land  was  levied  on  and  sold  as 
the  property  of  said  Aaron  Briggs ;  that  the  plaintiff  well  knew, 
before  he  bought  said  land  at  sheriff's  sale,  that  said  court  had, 
prior  to  the  recovery  of  the  judgment,  ordered  the  sale  of  said  land 
by  said  guardian  for  the  purpose  aforesaid ;  wherefore,  eta 

To  this  paragraph  the  plaintiff  filed  a  demurrer,  assigning  for 
cause  a  want  of  sufficient  facts,  etc.,  which  was  overruled,  and  the 
plaintiff  excepted,  and  declining  to  reply,  final  judgment  was  ran* 
dered  for  the  defendants. 

J.  A.  SMn  and  L.  T.  Miller,  for  appellant. 

J.  H.  Brawny  for  appellee. 

WoRDEK,  J.  The  only  question  presented  by  the  reooid  is^ 
whether  the  ruling  upon  the  demurrer  was  correct  No  point 
is  made  on  the  want  of  an  approval  by  the  court  of  the  guardian's 
deed,  and  we  shall  consider  the  case  as  if  that  deed  had  been  dnlj 
approved  by  the  court. 

It  will  be  seen  by  the  answer  that  the  court  ordered  the  sale  ol 
the  land  by  the  guardian  on  the  15th  of  February,  1868 ;  that  the 
plaintiff's  judgment  was  .recovered  four  days  thereafter,  viz.,  on 
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the  19th  of  the  same  month ;  that  on  the  11th  of  April,  1868,  the 
plaintiff  purchased  the  land  on  his  execution ;  that  seven  teen  days 
thereafter,  viz.,  the  28th  of  April,  1868,  the  defendant,  John  Briggs, 
made  his  purchase  from  the  guardian,  and  the  purchase  was 
approved  at  the  May  term  of  the  court,  1868.  On  these  facts  we 
think  it  quite  clear,  and  therefore  decide,  that  the  title  to  the  prop- 
erty is  in  the  plaintiff. 

By  his  judgment,  the  plaintiff  acquired  a  lien  on  the  land  on  the 
19th  of  February,  1868.  At  that  time  there  had  been  an  order  for 
the  sale  of  the  land  by  the  guardian,  but  that  order  did  not  prevent 
the  plaintiff's  lien  from  attaching.  The  statute  provides,  that  **  all 
lands  of  the  judgment-debtor,  whether  in  possession,  reversion  or 
remainder,"  shall  be  liable  to  be  sold  on  execution ;  and  that  all 
final  judgments  of  the  supreme  and  circuit  courts,  and  courts  of 
common  pleas,  for  the  recovery  of  money  or  costs,  shall  be  a  lien, 
for  the  period  of  ten  years,  upon  real  estate  liable  to  execution  in 
the  county  where  the  judgment  is  rendered.  2  O.  &  H.  263,  264, 
§§  526,  527.  This  statute  is  very  broad.  It  subjects  "  all  lands  ^ 
of  the  judgment-debtor,  without  exception,  to  sale  on  execution, 
and  makes  the  judgment  a  lien  on  real  estate  in  the  county;  that 
IS,  all  the  real  estate  '' liable  to  execution." 

At  the  time  of  the  recovery  of  the  judgment,  the  land  was  as 
much  the  property  of  the  judgment-debtor  as  it  ever  was,  although 
there  had  been  an  order  for  the  sale  thereof  by  his  guardian.  It  is 
contended  by  counsel  for  the  appellees  that  upon  the  order  being 
made  for  the  sale  of  the  land  by  the  guardian,  **  the  order  operated 
in  prcBsentiy  and  in  contemplation  of  law  the  lands  were  reduced 
to  and  converted  into  assets  in  the  hands  of  the  guardian  so  as  to 
prevent  the  judgment  from  operating  as  a  lien  thereon."  This 
position,  in  our  opmion,  is  not  well  taken. 

In  the  case  of  Erh  v.  Erh,  9  Watts  &  Serg.  147,  it  was  held  that 
"upon  a  sale  of  real  estate  of  an  intestate  by  order  of  the  orphans' 
court,  for  the  payment  of  debts,  the  title  remains  in  the  heir  until 
the  contract  of  sale  be  executed  by  the  payment  of  the  pui chase- 
money  and  the  execution  of  the  deed ;  hence,  upon  the  death  of  the 
heir  subsequently  to  the  confirmation  of  the  sale  by  the  court,  and 
prio^  to  the  execution  and  delivery  of  the  deed,  his  interest  wiU 
descend  as  land,  and  not  as  money." 

The  same  doctrine  is  maintained  in  the  case  of  Biggerfa  Estate^ 
SO  Penn.  St  17,  where  Lewis,  J.,  in  delivering  the  opinion  of  the 
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oonri,  says :  ''A  conversion  of  real  into  personal  estate,  by  act  of 
the  law,  differs  from  a  conversion  by  act  of  the  party.  In  the  latter 
case,  virhere  the  conve]*8ion  is  the  object  of  the  owner,  the  result  is 
produced  as  soon  as  the  contract  of  sale  is  made,  tn  the  former, 
where  payment  of  debts  or  partition,  and  not  conversion,  is  the 
object,  the  transmutation  is  but  the  unavoidable  result  of  the  pro- 
ceedings, and  takes  place  only  when  the  estate  is  completely  vested 
in  the  vendee  and  the  purchase-money  paid  or  secured." 

Again,  it  is  claimed  by  the  appellee,  that  the  title  of  a  purchaser 
at  guardian's  sale  relates  back  to  the  order  of  sale  so  as  to  prevent 
any  intervening  liens  or  rights  being  acquired.  We  cannot  give 
our  assent  to  this  proposition.  No  case  has  been  cited,  and  we  are 
not  aware  of  any,  in  which  it  has  been  held  that  a  deed  for  land, 
whether  purchased  from  the  owner  or  under  judicial  proceedings* 
relates  back  to  a  time  anterior  to  the  contract  of  purchase,  where 
no  lien  had  been  acquired  on  the  property. 

In  Bellows  v.  McGinnis,  17  Ind.  64,  it  was  held  that  the  title  of  a 
purchaser  at  an  executor's  sale  related  back  to  the  confirmation  of 
the  sale,  and  it  was  said  that  ''perhaps  the  deed,  when  executed, 
would  relate  back  to  the  time  of  the  sale  by  the  executor ;  **  but 
this  point,  not  being  involved  in  the  case,  was  not  decided. 

The  case  of  Jackson  v.  Davenport^  20  Johns.  537,  cited  by  counsel 
for  appellees,  holds  that  ''the  doctrine  that  a  deed  executing  a 
power,  generally  speaking,  relates  back  to  the  instrument  creating 
the  power,  so  as  to  take  effect  from  the  original  deed,  is  a  fiction  of 
law  for  the  advancement  of  right,  and  is  not  to  be  applied  to  the 
injury  of  a  stranger  by  defeating  his  lawful  intervening  rights.** 

The  plaintiff  in  this  case  had  not  only  acquired  a  lien  on  the  land 
by  his  judgment,  but  he  had  purchased  it  at  sheriff's  sale  before  the 
defendant,  John  Briggs,  made  his  purchase  from  the  guardian ;  and 
there  can  be  no  doubt  of  the  validity  of  the  plaintiff's  title,  unless 
the  previous  order  of  the  court  for  the  sale  of  the  land  in  some  way 
prevented  the  lien  of  the  judgment  from  attaching,  or  the  land  flrom 
being  sold  on  execution.     We  think  the  order  had  no  such  efli^ct 

Again,  it  is  urged  that  the  land  of  an  infant  cannot  be  sold  on 
execution  against  him,  but  that  his  guardian  must  proceed  to  oonycrt 
it  into  money  to  pay  the  judgment.  We  are  of  a  different  opinion. 
On  the  facts  shown  in  the  answer,  the  title  to  the  land  is  in  th« 
plaintifl^  and  the  demurrer  to  the  answer  should  have  been  sustained. 

Tl^e  judgment  below  is  reversed,  with  costs. 


MAY  TERM,  1871. 


Port  V.  Russell. 


Port,  appellant,  v.  Bussell. 

(96Ind.  eo.) 
Cm^rcUions — directors  in,  may  rwi  contract  Vfith, 

k  director  in  an  incorporated  company  cannot  become  a  contractor  with  the 
company,  nor  can  he  have  any  personal  and  pecuniary  interest  in  a  contract 
between  the  company  and  a  third  perHon.    {See  note,  p.  12.) 

The  complaint  in  an  action  by  persons  assessed  for  the  construction  of  a  road 
to  enjoin  the  payment  of  moneys  to  contractors  for  building  the  road,  charged 
tliat  the  contracts  had  been  given  to  two  persons,  one  of  whom  was  a  director 
of  the  road  company,  and  that  the  other  contractor  had  an  illegal  and  corrupt 
understanding  with  the  directors  that  he  was  to  share  the  profits  with  them. 
Hdd,  that  there  were  sufficient  facts  alleged  to  constitute  a  cause  of  actioi^ 
and  a  demurrer  would  not  lie. 

This  was  a  proceeding  instituted  by  the  appellees  to  enjoin  the 
Appellants  from  paying  any  money  on  a  contract  for  the  construc- 
tion of  a  gravel  road.  There  were  seventeen  plaintiffs,  who  allege 
that  they  were  tax  payers  and  owners  of  real  estate,  and  had  been 
assessed  for  the  construction  of  said  road.  The  defendants  were  the 
directors  and  officers  of  the  College  Corner  and  Western  Gravel 
Bead  Company.  A  temporary  injunction  was  granted  by  the  judge 
m  vacation. 

The  defendants  moved  the  court,  in  term  time,  to  dissolve  the 
injunction,  which  was  oven*uled,  and  an  exception  was  taken.  The 
defendants  then  moved  the  court  to  strike  out  portions  of  the  com- 
plaint, and  this  was  overruled,  and  an  exception  taken.  The  defend- 
ants then  demurred  to  the  complaint,  which  was  overruled,  and  an 
exception  taken.  The  defendants  then  answered  in  three  paragraphs, 
and  a  demurrer  was  filed  to  the  second  and  third,  and  was  sustained, 
and  an  exception  taken. 

The  cause  being  at  issue  on  the  general  denial,  was  put  to  trial 
before  a  jury,  and  some  ten  interrogatories  were  put  to  the  jury 
and  by  them  answered;  which  finding  of  the  jury  the  defendants, 
at  the  proper  time,  asked  the  court  to  set  aside,  which  the  court 
refused,  and  defendants  excepted.  And  the  court,  upon  the  answers 
of  the  jury  to  the  interrogatories,  rendered  final  judgment,  and  per- 
f  jtaally  enjoined  the  payment  of  the  money  upon  the  said  con- 
tracts. A  motion  to  set  aside  the  finding  of  the  jury  and  the  judg- 
ment of  the  court  was  then  made,  overruled,  and  excepted  to. 
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A  motion  for  a  new  trial  was  made,  overruled,  and  excepted  to ; 
and  an  appeal  was  prayed  and  granted. 

B.  F.  Claypooly  for  appellants. 

/•  0.  ifcIfUosh,  for  appellees. 

BusEiRK,  J.  [after  deciding  a  question  of  practice.]  The  first 
available  error  is  based  upon  the  action  of  the  court  in  overruling 
the  demurrer  to  the  complaint.  Did  the  facts  stated  in  the  com- 
plaint constitute  a  good  cause  of  action^  and  entitle  the  plaintiffs  to 
the  relief  prayed  for  ?  The  complaint  and  exhibits  cover  fifty-five 
pages  of  the  record,  but  we  will  try  to  give  an  abbreviated  and  con- 
densed abstract  of  the  principal  facts  stated,  that  will  present  the 
grounds  upon  which  the  action  was  based,  and  render  our  ruling 
intelligible. 

The  complaint  alleges  that  in  March,  1867,  the  commissioners  of 
Union  county,  Indiana,  granted  a  permit  to  organize  a  gravel  road 
company,  under,  and  by  virtue  of,  the  act  of  1865 ;  that  in  April, 
1867,  the  company  was  organized,  elected  officers,  and  adoped  arti- 
cles of  association  and  by-laws,  which  were  filed  in  the  recorder's 
office  of  Union  county ;  that  sur^'eys  and  estimates  were  made,  which 
required  a  road  to  be  made  with  gravel,  sixteen  feet  wide,  fifteen 
inches  deep  in  the  center,  and  nine  inches  deep  at  the  sides,  and 
upon  which  surveys  and  estimates  of  the  engineer  the  taxes  were 
levied  by  the  auditor  of  said  county,  and  assessed  and  apportioned, 
which  was  in  all  things  in  conformity  with  the  laws  and  the  said 
articles  of  association  ;  that  the  aggregate  sum  assessed  against  the 

plaintiffs  amounted  to  $ ;  that  the    defendants,  as  individual 

stockholders,  were  opposed  to  the  construction  of  said  road,  and 
had  done  all  in  their  power  to  prevent  its  construction,  and  to  that 
end  had  instituted  suits  to  have  the  corporation  dissolved,  upon  the 
ground  that  it  had  not  been  legally  organized  ;  that  since  their  elec- 
tion as  directors  and  officers,  and  with  the  open  and  avowed  pur- 
pose of  defeating  the  construction  of  the  said  road,  and  with  the 
express  design  of  defeating  the  objects  and  purposes  for  which  the 
said  company  had  been  organized,  they  had  fraudulently  confed- 
erated, combined,  and  conspired  together  to  prevent  the  collection 
of  the  taxes  assessed  against  them,  and  to  compel  the  plaintiffs  fc 
pay  the'r  taxes  assessed  against  their  property ;  that  in  pursuance 
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of  such  fraudulent  andcorrupt^confederation,  oombination  and  oon* 
flpiracy  the  said  defendants^  as  such  board  of  directors,  have  let  the 
contracts  for  the  construction  of  said  roads,  or  the  greater  part 
thereof,  to  individual  members  of  said  board,  and  to  others,  who  are 
parlies  to  such  fraud ;  that  the  said  contracts  do  not  comply  with 
the  requirements  of  said  articles  of  association,  nor  with  the  sur- 
veys and  estimates  upon  which  said  taxes  were  assessed  and  appor* 
tioued ;  but  upon  the  contrary,  the  said  contracts  proyide  for  the 
construction  of  a  road  of  gravel  .of  only  eight  feet  in  width,  and  of 
twelve  inches  of  gravel  in  the  center,  and  six  inches  at  the  sides,  in 
depth ;  that  such  a  road  would  be  utterly  worthless,  and  upon  which 
no  tolls  could  be  legally  charged  and  collected  under  the  said  stat- 
ute, and  would  be  a  fraud  upon  the  tax  payers  along  the  line  of  the 
said  road,  and  in  flagrant  violation  of  the  articles  of  association; 
that  in  pursuance  of  said  fraudulent  and  corrupt  combination  and 
conspiracy,  the  said  defendants  are  procuring  the  satisfaction  and 
discharge  of  the  taxes  assessed  against  them  and  their  property,  by 
means  of  work  pretended  to  be  done  under  said  illegal  and  fraudu- 
lent contracts,  and  are  demanding  and  proceeding  to  collect  the 
taxes  assessed  against  the  plaintiffs,  with  the  fraudulent  design  of 
appropriating  the  same  to  the  payment  of  the  unlawful,  fraudulent 
and  worthless  work  being  done  under  said  illegal  contracts ;  that  at 
the  letting  of  tlie  said  contracts  it  was  announced  and  understood 
that  tlie  contractors  should  remove  the  earth  from  the  gravel ;  and  that 
after  the  making  of  the  said  contracts,  the  said  directors  had  passed 
an  order  requirii^g  the  company  to  remove  such  earth,  thus  increas- 
ing the  cost  of  construction  about  sixteen  hundred  dollars,  and 
putting  the  same  into  the  pockets  of  the  contractors,  one  of  whom 
was  a  director;  and  that  the  other  had  an  illegal  and  corrupt  bar- 
gain with  the  other  directors,  to  share  the  profits  with  them ;  that 
the  said  directors  were  borrowing  large  sums  of  money  and  render- 
ing the  company  liable  therefor;  and  that  the  taxes  assessed  against 
the  plaintiffs  were  due  and  unpaid ;  and  that  the  treasurer  of  said 
county  would  proceed  to  collect  the  same  by  distress  and  sale  of  their 
property,  unless  enjoined  from  so  doing.  The  prayer  of  the  com- 
plaint was.  that  the  treasurer  should  be  enjoined  from  collecting  the 
said,  laxes  ;  that  the  directors  should  be  perpetually  restrained 
and  enjoined  from  paying  any  money  to  the  said  contractors  for 
work  done  under  and  by  virtue  of  said  contracts,  and  for  general 
relief. 
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Wad  the  complaint  good?  We  think  it  was.  There  are  many 
allegations  of  fraud,  irregularity  and  unfairness  in  the  complaint, 
but  we  only  propose  to  examine  one  objection  that  is  urged  to  the 
legality  and  validity  of  the  contracts  for  the  construction  of  the 
road. 

It  is  charged  in  the  complaiiit  that  the  contracts  wei-e  given  to 
two  persons,  one  of  whom  was  a  director  of  the  company ;  and  that 
the  other  contractor  had  an  illegal  and  corrupt  understanding  with 
the  directors  that  he  was  to  share  the  profits  with  them. 

The  question  presented  for  our  consideration  and  decision  is,  can 
a  director  in  an  incorporated  company  become  a  contractor  with  the 
company,  or  can  he  hare  any  personal  and  pecuniary  interest  in  a 
contract  between  the  company  of  which  he  is  a  director  and  a  third 
person  ?  We  think  the  law  is  well  settled,  both  in  England  and  in 
this  country,  that  he  cannot  In  the  case  of  Tke  Aberdeen  Railway 
Company  t.  Blaikiey  1  Macq.  Ap.  Cas.  461,  the  House  of  Lords,  reyers- 
ing  the  judgment  of  the  court  below,  held  that  a  contract  entered 
into  by  a  manufiEU^turer  for  the  supply  of  iron  furnishings  to  a  rail- 
way company,  of  which  he  was  a  director  or  the  chairman  at  the 
date  of  the  contract,  was  invalid,  and  not  enforceable  against  the 
coAipany. 

Ijord  Cranwobth,  in  delivering  the  opinion  of  the  court,  says : 
*'  A  corporate  body  can  only  act  by  agents,  and  it  is,  of  course,  the 
duty  of  those  agents  so  to  act  as  best  to  promote  the  interest  of  the 
corporation  whose  affairs  they  are  conducting.  Such  an  agent  haa 
duties  to  discharge  of  a  fiduciary  character  toward  his  principal ; 
and  it  is  a  rule  of  universal  application,  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has,  or  can  have,  any  personal  interest  conflicting,  or  which 
possibly  may  conflict,  with  the  interests  of  those  whom  he  is  bound 
to  protect  So  strictly  is  this  principle  adhered  to  that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a  contiact 
so  entered  into.  It  obviously  is,  or  may  be,  impossible  to  demonstrate 
how  far,  in  any  particular  case,  the  terms  of  such  a  contract  have 
been  the  best  for  the  cestui  que  trust  which  it  was  possible  to  obtain. 
It  may  sometimes  happen  that  the  terms  on  which  a  trustee  has 
dealt,  or  attempted  to  deal,  with  the  estate  or  interests  of  those  for 
whom  he  is  a  trustee,  have  been  as  good  as  could  have  been  obtained 
from  any  other  person ;  they  may  even,  at  the  time,  have  been  bet* 
ter.    But  still,  so  inflexible  is  the  rule,  that  no  inqnirv  on  that  sub- 


MAY  TERM,  1871.  9 

Port  y.  RuBsell. 

jtci  15  permitted.    The  English  authorities  on  this  subject  are  nu- 
merous and  uniform. 

The  three  leading  cases  in  this  country  are  Michoud  t.  Oirodj  4 
How.  (XJ.  S.)  603 ;  Cumberland  Coal  and  Iron  Company  t.  SJierm^an^ 
30  Barb.  553 ;  and  7%«  Hoffman  Steam  Coal  Company  v.  Cumberland 
Coal  and  Iron  Company,  16  Md.  456.  In  these  cases  will  be  found  a 
full,  able  and  exhaustive  discussion  of  the  question,  and  a  thorough 
examination  of  the  English  and  American  cases. 

The  supreme  court  of  New  York,  in  Coal  and  Iron  Company  t. 
Slierman,  supra,  say :  "  Nay,  the  rule,  as  applicable  to  managers  of 
corporations,  should  in  no  particular  be  relaxed.  Those  who  assume 
the  position  of  directors  and  trustees,  assume,  also,  the  obligations 
which  the  law  imposes  on  such  a  relation.  The  stockholders  con- 
fide to  their  integrity,  to  their  faithfulness,  and  to  their  watchful- 
ness the  protection  of  their  interests.  This  duty  they  have  assumed ; 
this  the  law  imposes  upon  them ;  and  this  those  for  whom  they  act 
have  a  right  to  expect  The  principals  are  not  present  to  watch 
over  their  own  interests;  they  cannot  speak  in  their  own  behalf; 
they  must  trust  to  the  fidelity  of  their  agents.  If  they  discharge 
these  important  duties  and  trusts  faithfully,  the  law  interposes  its 
shield  for  their  protection  and  defense ;  if  they  depart  from  the 
Une  of  their  duty,  and  waste  or  take  to  themselves,  instead  of  pro- 
tecting the  property  and  interests  confided  to  them,  the  law,  on  the 
npplieation  of  those  thus  wronged  or  despoiled,  promptly  steps  in 
to  apply  the  corrective,  and  restores  to  the  injured  what  has  been 
loiiL  by  the  unfaithfulness  of  the  agent." 

The  learned  judge,  in  the  same  opinion,  says :  ^^  Neither  are  the 
duties  and  obligations  of  a  director  or  trustee  altered  from  the  cir- 
cumstance that  he  is  one  of  a  number  of  dii*ectors  or  trustees,  and 
that  this  circumstance  diminishes  his  responsibility,  or  relieves  him 
from  any  incapacity  to  deal  with  the  property  of  his  ceslui  que  trust. 
The  same  principles  apply  to  him  as  one  of  a  number,  as  if  he  was 
acting  as  a  sole  trustee.  It  is  not  doubted  that  it  has  been  shown 
that  the  relation  of  the  director  to  the  stockholders  is  the  same  as 
that  of  the  agent  to  his  principal,  the  trustees  to  the  cestui  que 
trust ;  and  out  of  the  identity  of  these  relations  necessarily  spring  the 
same  duties,  the  same  danger,  and  the  same  policy  of  the  law.  The 
number  of  directors  or  trustees  does  not  lessen  the  danger  or  insure 
security  that  the  interests  of  the  cestui  que  trust  will  be  protected. 
The  moment  the  directors  permit  one  or  more  of  their  nunri])er  fc 
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deal  with  the  property  of  the  stockholders,  they  surrender  their  own 
independence  and  control.  If  five  directors  permit  the  sixth  to  pur- 
chase the  property  intrusted  to  their  care^  the  same  thing  must  bo 
done  with  the  others  if  they  desire  it" 

All  experience  demonstrates  that  the  increase  of  the  number  of 
th''  agents  in  no  degree  diminishes  the  danger  of  unfaithfulness. 
Wliichcote  V.  Lawrence,  3  Ves.  740,  was  a  case  of  several  trustees. 
In  this  case  Lord  Loughborough  says:  "  There  are  more  opportu- 
nities for  that  species  of  management  which  does  not  betray  itself 
much  in  the  conduct  and  language  of  the  party  when  several  trustees 
are  acting  together.  I  am  sorry  to  say  there  is  greater  negligence 
where  thei-e  is  a  number  of  trustees." 

Judge  Davies,  in  the  New  York  case  above  quoted  from,  says : 
*^  After  a  most  careful  and  patient  investigation  of  the  facts  in  this 
case,  and  the  numerous  authorities  cited  in  the  protracted  and  very 
able  arguments  made  by  the  learned  counsel  for  the  respective  par- 
ties in  this  cause,  I  have  arrived  at  the  conclusion,  entirely  clear  to 
my  own  mind,  that  this  deed  of  sale  and  contract  cannot  be  sus- 
tained. To  hold  otherwise,  would  be  to  overturn  principles  of 
equity  which  have  been  regarded  as  well  settled  since  the  days  of 
Lord  Keeper  Bbidgman,  in  the  22d  of  Charles  II,  to  the  present 
time — principles  enunciated  and  enforced  by  HARDWiCKEy  Thur- 
Low,  Loughborough,  Eldon,  Cranworth,  Story  and  Kestt,  and 
which  the  highest  courts  in  our  country  have  declared  to  be  founded 
on  immutable  truth  and  justice,  and  to  stand  upon  our  great  moral 
obligation  to  refrain  from  placing  ourselves  in  relations  which  excite 
a  conflict  between  self-interest  and  integrity." 

The  case  under  consideration  aflTords  a  fine  illustration  of  the 
danger  of  permitting  a  conflict  between  self-interest  and  integrity. 
It  is  alleged  in  the  complaint  that  when  the  proposals  were  received 
and  contracts  made,  it  was  announced  by  the  directors  and  under- 
stood by  the  bidders,  that  the  contractors  would  be  req .tired  to  re- 
move the  earth  from  the  gravel,  and  that  after  one  of  the  directors 
had  become  a  contractor,  and  others  pecuniarily  interested  in  the 
other  contract,  the  board  of  directors  passed  an  order  imposing  upon 
the  company  the  labor  and  expense  of  removing  such  earth,  thus 
increasing  the  costs  of  construction  to  the  stockholders  some  six- 
teen hundred  dollars,  which  went  into  the  pockets  of  the  contract- 
ors. The  court  committed  no  error  in  overruling  the  demurrer  to 
the  complaint. 
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The  defendants  answered  in  three  paragraphs:  Eirst^  the  general 
denial.  The  second  pan^raph  contains  a  long  and  minute  history 
of  the  organization  of  the  company,  the  articles  of  association, 
election  of  officers,  the  surveys  and  estimates,  the  making  of  the 
contracts  for  the  building  of  the  road,  the  assessments  on  the  prop- 
erty of  the  stockholders,  and  a  specific  denial  of  each  and  all  the 
allegations  in  the  complaint,  and  especially  the  allegations  of  fmud 
and  corruption.  The  historical  portion  of  this  paragraph  does  not 
differ  essentially  from  that  given  in  the  complaint,  and  the  residue 
does  not  amount  to  more  than  a  specific  and  argumentative  denial 
of  the  allegations  of  the  complaint 

From  a  careful  examination  of  this  paragraph  we  have  been  unable 
to  find  any  allegation  of  a  fact  that  could  not  have  been  proved 
under  the  denial.  It  should  have  been  stricken  out  on  motion, 
but  the  judgment  should  not  be '  reversed  because  a  demurrer  was 
sustained  to  it,  as  it  resulted  in  no  injury  to  the  appellants. 

The  third  paragraph  alleges,  that  on  the  27th  day  of  July,  1869, 
the  board  of  directors  of  the  said  company  passed  an  order  that  the 
said  road  should  be  built  of  gravel,  eight  feet  wide,  twelve  inches 
thick  in  the  center,  and  six  inches  at  the  sides,  and  that  the  com* 
pany  should  strip  the. earth  from  the  gravel;  that  notice  was  given 
that  lettings  would  be  had  thereon ;  that  due  notice  was  gi^9n  of 
such  lettings,  and  bids  were  received  and  contracts  awarded  accord- 
ing to  the  said  order  of  the  said  board  of  directors;  and  that  the 
road  was  being  constructed  under  and  in  pursuance  of  the  said  order 
adopted  on  the  said  27th  day  of  July,  1869. 

The  contracts  were  made  on  the  12th  day  of  August,  1869.  The 
complaint  alleges  that  the  order  changing  the  width  and  depth  of  the 
road,  and  requiring  the  company  to  remove  the  earth  from  the 
gravel,  was  made  and  adopted  after  the  letting  and  awarding  of 
contracts ;  and  that  the  bids  were  made  and  contracts  awarded  with 
the  understanding  that  the  road  was  to  be  sixteen  feet  wide,  and  the 
gravel  was  to  be  eighteen  inches  in  the  center,  and  gradually  slope  to 
nine  inches  at  the  sides. 

It  will  certainly  require  no  argument  or  reference  to  authorities 
to  demonstrate  that  the  matters  and  things  alleged  in  the  third 
paragraph  of  the  answer  only  amounted  to  an  argumentative  denial 
of  the  allegations  of  the  complaint.  All  the  facts  stated  in  this 
panigraph  could  have  been  proved  under  the  general  denial,  and 
the  evidence  not  being  in  the  record,  we  will  presnme  that  the  tes« 
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timony  was  ofTered  and  reoeived  under  the  iBSue  formed  by  ihe  alle- 
gations of  the  complaint  and  general  denial  thereto. 

The  court  committed  no  error  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer. 

The  judgment  is  affirmed,  with  costs. 

m 

NOTV.  —The  authorities  malntaliilDe  the  Invalidity  of  any  act  of  a  trustee  In  Tlola- 
tloD  of  hii  trust,  are  yery  fully  reviewed  In  the  opinion  of  Datibb,  Ch.  J.,  In  Ctardntr 
▼.  Ogden^  22  N.  Y.  882.  The  relation  between  a  director  and  the  corporation  Is  that  ol 
trustee  and  cestui  qus  tnut.  Butts  v.  Wood^  87  N.  T.  817,  and  oases  cited.  Purchase  by 
a  trustee  of  the  trust  property,  or  contracts  by  blm  In  relation  thereto,  are  not  abso- 
lutely yold*  but  voidable  at  the  election  of  the  cestui  que  trust.  See  Boetrvm  v.  Sehenek^ 
tt  N.  Y.  18S.  As  to  what  will  amount  to  an  acquiescence  by  the  cestui  que  tsuti  In  ■ 
bleach  of  the  trust,  see  note  to  last  cited  case,  41 N.  Y.  800. — Bsp. 


OiTT  09  Dblphi,  appellant^  y.  Byasb. 

(86  Ind.  00.) 
MwMpal  eorparaiioi^''po9oer  (^,a9er  str€et$^^righUofa^goMng  land  awnsn  in. 


The  common  council  of  the  city  of  D.  ordered  a  certain  itreet  to  be  filled*  and 
directed  that  another  street  should  be  cut  down  in  order  to  obtain  earth 
for  filling.  Held,  that  the  comtnon  conndl  had  no  power  to  direet  the  cat- 
ting down  of  the  latter  street  for  the  purpose  of  improTing  the  former ; 
and  that  the  city  was  liable  for  damages  to  an  owner  of  land  adjoining  the 
street  cut  down. 

The  owners  of  lots  abutting  on  streets  and  alleys  in  a  dty  have  an  Interest 
in  the  streets  and  alleys,  and  the  right  to  their  use  as  they  were  when  the 
lots  were  purchased,  subject  to  the  paramount  power  of  the  commoD 
eomicil  In  the  mode  prescribed  by  law  to  improve  them.  And  the  dty 
authorities  have  no  power  to  order  the  remoTal  of  earth  from  a  street, 
unless  it  ia  done  in  pursoanoe  of  an  order  for  the  improToment  of  such 
street.    {8oe  note,  p.  19.) 

AoTioiir  to  lecoTer  damages  for  cutting  down  a  street  acyoining 
nlaintiff's  land  and  remoying  the  earth  therefrom  to  fill  up  anoihei 

street 

Dailjf,  Oraham,  Perkins  S  Baisr,  for  appeDanti. 

Sims  d  JBvanSf  for  appellee. 
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BusKiRK,  J.  The  only  error  assigned  and  relied  upon  by  the 
appellant  is,  that  the  court  erred  in  overruling  a  demurrer  to  the 
complaint  The  complaint  was  in  two  paragraphs.  The  second 
contained  all  that  was  in  the  first,  and  also  some  allegations  that 
were  not  in  the  first  paragraph. 

The  second  paragraph  was  in  these  words :  "  And  the  plaintiff 
further  says,  that  he  is  the  owner  and  holds  possession  of  lots  num- 
bered 4  and  5,  in  Wilson's  addition  to  the  said  city  of  Delphi,  and 
was  such  during  the  entii*e  year  of  1867 ;  that  said  lots  are  bounded 
on  the  east  by  Wilson  street,  and  on  the  south  by  Fnink  street , 
that  Frank  street  terminates  on  the  east  at  Wilson  street;  that 
some  time  in  the  year  1867  the  mayor  and  common  council  of  the 
city  of  Delphi,  in  the  county  aforesaid,  contracted  with  Joseph  Polk 
and  John  Harrison  to  make  a  fill  of  earth  upon  Washington  street 
ill  wA  city,  and  ordered  and  permitted  them  to  take  the  earth  for 
that  purpose  from  the  east  end  of  Frank  street ;  that  at  the  time 
there  was  a  regular  descending  grade  from  the  south  end  of  plain- 
tiff's lots  to  about  the  middle  of  Frank  street,  south  of  which,  in 
said  Frank  street,  there  was  a  level  track  into  Wilson  street;  that 
the  earth  beneath  said  descent  was  firm  and  solid,  and  was  not 
affected  by  washing,  rains,  freezing  or  thawing;  that  in  accordance 
with  said  contract,  said  Polk  and  Harrison  did,  during  the  months 
of  September,  October,  and  November,  1867,  cut,  dig,  and  haul 
away  a  large  quantity  of  earth  therefrom,  to  wit,  the  entire  width 
of  plaintifiTs  lots,  one  hundred  and  twenty  feet;  also  the  alley  on 
the  west,  twelve  feet  wide,  and  west  thereof  more  than  one  hundred 
feet,  cutting  away  a  part  of  the  sidewalk  of  said  plaintiff,  leaving 
a  perpendicular  bank  at  the  ends  of  plaintiff's  lots  twelve  feet  deep, 
and  on  Wilson  street  five  feet  deep ;  that  there  were  no  commis- 
sioners appointed  by  said  common  council  and  duly  qualified,  whose 
duty  it  was  to  value  the  land  and  other  property  thus  appropriated ; 
that  no  notice  was  given  plaintiff  by  said  common  council,  or  by 
any  person  for  them,  that  they  intended  to  appropriate  said  land,  or 
to  any  person  whatever;  that  no  valuation  of  the  same  was  made, 
nor  injury  or  benefit  assessed,  and  no  report  made  of  the  same,  as  ia 
required  by  the  statute  in  such  case  made  and  provided ;  that  the 
fame  waa  not  done  for  the  construction,  repair,  or  benefit  of  Frank 
and  Wilson  streets,  but  was  a  great  and  material  injury  to  the  srnie, 
^)y  Feaaon  of  which,  and  on  account  of  the  condition  of  said  banksi 
the  earth,  from  rain,  freezing,  and  thawing,  has  crumbled  and  fallen 
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antil  it  has  greatly  destroyed  plaintiff's  sidewalk,  wrecked  his  fence,, 
rendered  traveling  upon  said  street  much  more  inconvenient,  and 
done  other  and  further  damage  to  his  said  property,  by  means  of 
which  his  said  property  has  been  reduced  in  value  to  a  large 
amount,  to  wit,  to  the  sum  of  five  hundred  dollars.  He  therefore 
demands  judgment  for  one  thousand  dollars,  and  other  proper 
relief. 

^  It  is  alleged  in  the  complaint  that  the  appellee  was  the  owner,, 
and  resided  upon  lots  four  and  five  in  Wilson's  addition  to  the  city 
of  Delphi ;  that  such  lots  were  bounded  on  the  east  by  Wilson 
street,  and  on  the  south  by  Prank  street;  that  the  mayor  and  com- 
mon council  contracted  with  Joseph  Polk  and  John  Harrison  to 
make  a  fill  of  earth  upon  Washington  street,  and  had  ordered  and 
permitted  such  contractors  to  take  earth  from  the  east  end  of  Prank 
street  to  make  such  fill;  that  the  earth  removed  was  not  required 
or  used  for  the  improvement  of  Wilson  or  Prank  streets,  but  greatly 
injured  said  streets  and  damaged  the  property  of  the  plaintiff;  that 
no  order  had  been  made,  or  ordinance  adopted,  by  the  common 
council  for  the  making  of  improvements  in  Washingt.on,  Wilson 
and  Prank  streets,  or  either  of  them,  prior  to  the  making  of  said 
contract  with  the  said  Polk  and  Harrison,  and  prior  to  the  removal 
of  Ihe  earth  from  the  said  street  in  front  of  the  property  of  the 
plaintiff. 

It  is  admitted  by  the  learned  counsel  for  the  appellants,  in  their 
brief,  that  the  judgment  of  the  court  below  was  correct,  if  the  facts 
stated  in  the  complaint  constituted  a  good  cause  of  action,  but  it  is 
earnestly  maintained  that  upon  the  facts  stated,  the  city  was  not 
liable  for  any  injury  that  may  have  resulted  to  the  plaintiff  from 
the  removal  of  said  earth.  The  position  assumed  by  the  appellant 
is,  that  the  mayor  and  common  council  of  said  city  possessed  ample 
pow(*r  and  authority  to  lay  out,  open,  grade,  level  and  pave  the 
streets  of  such  city,  and  that  in  so  doing  they  had  the  right  co  ap- 
propriate and  remove  the  earth  from  the  street  in  front  of  the  prop- 
erty of  the  plaintiff,  to  make  the  fill  in  Washington  street ;  and 
tliMt  the  city  was  not  liable  for  any  consequential  damage  that  might 
result  ;  and  in  support  of  this  position  reference  is  made  to  the  fol- 
lowing decisions  of  this  court :  Snyder  v.  Tlie  President,  etc.,  6  Ind. 
237 ;  Wood  v.  Mears,  12  id.  515  ;  Macy  v.  TJie  (Hty  of  Indianapo- 
lis, 17    id.   267;    The  City  of  Indianapolis   v.  Imherry,  id.  176 ;. 
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The  City  of  Lafayette  v.  Bttshy  19  id.  3:^0  ;    llie  City  of  Viiiceiuies 
T.  Richards,  23  id.  381. 

The  object  of  the  snit  in  Snyder  y.  I7ie  President,  etc^  supra,  was 
to  enjoin  the  authorities  of  the  town  of  Bockport  from  extending  a 
street  from  the  top  of  the  bank  on  the  Ohio  river  down  to  the  water 
in  said  river  so  as  to  make  a  wharf.  It  was  alleged  in  the  com* 
plaint  that  the  town  of  Rockport  is  situated  upon  the  bank  of  the 
Ohio  river,  seventy-five  feet  above  the  water ;  that  the  main  street 
of  said  town,  ninety-five  feet  wide,  extends  from  the  river  outward^ 
descending  somewhat  as  it  extends ;  that  the  plaintiffs  own  the  lots 
upon  said  street  on  the  river  bluff,  and  that  the  trustees  of  the  town 
are  about  to  have  said  main  street  graded,  filling  the  end  back  from 
the  river  and  cutting  down  the  end  upon  the  river,  through  the 
bluff  of  seventy-five  feet,  so  as  to  open  a  communication,  by  said 
street,  between  the  town  and  the  river,  and  also  furnish  a  landing 
for  steamboats,  etc.,  at  its  termination.  The  injunction  was  asked 
upon  the  grounds  that  the  proposed  improvement  would  greatly 
injure  the  property  of  the  complainants ;  that  the  corporation  did 
not  propose  to  pay,  and  was  unable  to  pay,  the  damages  which 
would  result  to  complainants ;  and  that  the  project,  if  carried  into 
effect,  would  be  of  no  utility. 

The  trustees  of  said  town  had  made  an  order  for  the  making  of 
such  improvement,  and  there  was  no  objection  urged  to  the  regu- 
larity of  the  proceedings.  This  court  say :  "As  to  compensation  for 
the  injury  which  the  grading  of  the  street  may  work  to  the  property 
of  the  plaintiffs,  they  are  entitled  to  noue  on  general  principles  of 
law.  This  is  well  settled.  If  the  trustees  were  proceeding  in  vio- 
la*T  »n  of  law,  and  negligently  and  wantonly  prosecuting  the  work 
to  their  detriment,  the  case  would  be  different ;  but  where  a  street 
is  graded  pursuant  to  legal  authority,  and  in  a  careful  manner,  the 
adjoining  owners  of  lots  have  no  right  to  compensation  for  conse- 
quential damages  to  their  lots,  unless  expressly  given  by  statute ; 
and  in  that  case  the  compensation  must  be  sought  in  the  manner 
prescribed  by  the  statute." 

The  case  of  Wood  v.  Hears,  supra,  is  not  in  point  That  was  an 
action  by  Mears  to  recover  from  Wood  damages  for  injuries  done  to 
his  horse  and  buggy  by  driving  over  a  pile  of  dirt  that  Wood  had 
placed  in  the  street.  The  defense  of  Wood  was  that  he  was  about 
to  build  a  house  on  said  street,  and  that  he  had  placed  the  earth  and 
gravel  in  the  street  to  be  '^sed  in  such  building.    The  court  dis- 
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casaes  with  marked  ability  the  correlative  rights  of  the  public  in  the 
streets  of  a  town  or  city,  and  of  the  owners  of  lots  abutting  on 
«uch  streets. 

We  will  examine  the  case  of  The  City  of  Indianapolis  v.  Imberrt/, 
^upra,  in  a  subsequent  part  of  this  opinion. 

The  questions  involved  in  the  case  of  Macy  v.  Tlie  City  of  Indian^ 
^polisy  supruy  were  these :  first,  can  the  common  council  of  a  city, 
after  they  have  once  established  the  grade  of  a  street,  and  after 
adjoining  lots  have  been  improved  in  conformity  to  such  grade, 
cause  the  street  to  be  regraded?  Second,  if  so,  can  they  cause  it  to 
be  done  without  first  having  the  consequential  damages,  resulting 
from  such  change  in  the  grade  to  adjoining  proprietors,  assessed  and 
tendered  to  them  ?  This  court  held,  that  the  grade  of  a  street  in  a 
city  might  be  changed,  and  that  the  city  was  not  liable  for  any 
consequential  injury  resulting  to  the  adjoining  proprietors. 

The  case  of  The  City  of  Lafayette  v.  Bushf  supra,  was  an  action 
by  the  plaintiffs  against  the  city,  and  those  acting  under  her 
authority,  to  enjoin  the  city  and  certain  contractors  from  using 
and  appropriating  certain  lots  of  Mrs.  Bush,  to  the  purposes  of  a 
street,  no  compensation  having  been  assessed  and  tendered.  The 
^ourt,  after  re-afiSrming  the  principles  enunciated  in  the  case  of 
Macy  V.  The  City  of  Indianapolis,  supra,  s^y :  "  Such,  however,  is 
not  the  case  before  us.  Here  the  city  is  appropriating  parts  of  the 
lots  of  Mrs.  Bush  to  the  purposes  of  a  street,  and  digging  and 
excavating  them  for  that  purpose.  Provision  is  made  for  assessing 
and  tendering  damages  in  such  cases,  and  the  city  cannot  thus 
appropriate  the  property  of  the  plaintiff  without  first  complying 
with  such  provision." 

In  The  City  of  Vincennes  t.  Richards,  supra,  the  appellee  sued 
the  appellants,  alleging  that  he  owned  and  resided  upon  a  certain 
half  lot  in  the  city  of  Vincennes;  that  the  city,  by  erecting  and 
maintaining  divers  culverts,  embankments,  ditches,  water  ways, 
grades,  and  excavations  upon  certain  streets  of  the  city,  caused  the 
waste  water,  which  before  had  been  accustomed  to  flow  elsewhere, 
to  be  diverted  from  its  natural  channels  and  thrown  upon  the 
appellee's  lot 

The  city  answered,  in  substance,  that  such  city  wa6  incorporated 
under  the  general  laws  of  the  State;  that  the  common  council  had 
•ordered  the  streets  mentioned  in  the  complaint  to  be  graded  and 
improved ;  that  in  pursnance  of  such  order,  it  did  erect  and  still 
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nudntaiiiB  said  ctdyeits,  etc. ;  that  the  work  was  done  in  a  carefttl 
and  proper  manner,  and,  in  the  judgment  of  the  oommon  connci]» 
was  necessary  and  proper;  and  that  the  damages,  if  any,  were  the 
necessary  consequence  of  said  improyementSy  and  were  not  caused 
by  any  neglect  or  carelessness,  etc. 

The  court  held  that  the  statute  (1  O.  &  H.  231)  gives  the  city 
full  power  to  do  what  it  is  alleged  to  have  done  in  the  improvement 
of  the  streets.  The  court  say :  "  It  has  full  authority  to  repair  the 
streets  and  construct  drains  and  sewers.  If  it  does  this  with  proper 
skill  and  care,  and  without  malice,  as  the  paragraph  alleges,  in  sub* 
stance,  and  consequential  injury  results  to  the  citizen,  he  has  no 
remedy,  and  the  fault,  if  any,  is  in  the  law,  which  we  must  declare 
as  we  find  it  to  exist" 

We  are  of  the  opinion  that  the  foregoing  authorities  establish  the 
following  propositions : 

1.  That  the  authorities  of  towns  and  cities  have  ample  power  to 
lay  out,  open,  grade.,  regrade,  level,  and  pave  or  gravel  streets  and 
alleys;  to  establish  drains  and  sewers,  culverts  and  embankments, 
whenever  they  are  necessary  for  the  improvement  of  such  streets 
and  alleys ;  that  where  the  work  is  done  with  proper  care  and  skill 
and  without  malice,  the  town  or  city  will  not  be  liable  to  a  citizen 
for  any  consequential  damages  that  may  result  therefrom. 

2.  That  where  the  land  of  the  citizen  is  not  actually  appropriated 
in  the  making  of  such  improvements,  the  owner  is  not  entitled  to 
have  the  damages  first  assessed  and  tendered ;  but  where  it  becomes 
necessary,  in  the  making  of  such  improvements,  to  appropriate  and 
use  the  real  estate  of  a  citizen,  his  damages  must  be  first  assessed 
and  tendered. 

But  we  do  not  regard  the  foregoing  propositions  as  decisive  of  the 
case  under  consideration,  for  in  all  of  the  above  cases  an  order  had 
been  passed  by  the  municipal  authorities  for  the  making  of  such 
improvements;  and  it  therefore  remains  for  ns  to  inquire  and 
determine  whether  the  mayor  and  common  council  of  the  city  of 
Delphi  possessed  the  power  to  make  the  contract  with  Polk  and 
Harrison  before  the  common  council  had  ordered  such  improve- 
ment to  be  made. 

[The  court  here  decided,  after  an  examination  of  the  statutes, 
that  the  mayor  and  common  council  did  not  possess  such  power,  on 
the  ground  that  there  was  no  order  of  the  common  council  made 
iur  making  the  improvement;  there  was  no  fdveitisement  for  pro* 
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posals  for  doing  the  work;  there  was  no  written  contract.  ^It 
necessarily  and  anavoidably  results/'  said  the  court,  ^'that  the  city 
cannot  be  protected  from  liability  on  the  groand  that  it  was  a  pro- 
ceeding under  the  charter.  It  was  acting  in  violation  of  law.  It 
was  a  trespasser,  and  is  liable  for  its  acts  as  such.''] 

But  suppose  that  the  common  council  of  said  city  hnd  made  .ia 
order,  in  due  form  of  law,  for  the  improvement  of  Washington 
street,  had  advertised  for  proposals,  and  had  entered  into  a  valid  and 
legal  contract  for  the  making  of  such  improvement,  would  such 
things  be  a  justification  of  the  acts  complained  of?  We  think  not 
The  common  council  of  a  city  has  the  undoubted  right  to  establish 
the  grade  of  a  street,  and  may  cause  the  same  to  be  excavated  at 
one  point  and  filled  at  another;  and  the  earth,  gravel  or  stone 
excavated  at  one  point  may  be  used  in  making  a  fill  at  another 
point  in  the  said  street. 

But  the  real  and  substantial  question  in  the  case  under  considera- 
tion is  this :  Had  the  common  council  the  power  to  order  or  direct 
the  cutting  down  of  Frank  street  for  the  purpose  of  obtaining  dirt 
or  gravel  with  which  to  fill  up  Washington  street  ?  We  think  they 
possessed  no  such  power.  The  owners  of  lots  abutting  on  streeta 
and  alleys  have  an  interest  in  them,  and  the  right  to  their  use  aB 
they  were  when  they  purchased  the  adjoining  lots,  subject  tc  ike 
paramount  power  of  the  common  council,  in  the  mode  hereinbefore 
pointed  out,  to  improve  them,  by  establishing  grades  and  making 
the  improvements  to  correspond  with  the  grades  established.  It  is 
provided  by  section  68  of  the  charter,  that  **  the  common  council 
are  hereby  invested  with  powers  to  pass  by-laws  and  ordinances  pro- 
viding how  and  in  what  manner  the  repairs  shall  be  made,  and  in 
what  manner  the  same  shall  be  assessed  and  collected  from  such 
owner  or  owners." 

The  above  is  a  just  and  reasonable  provision.  It  is  alike  just  to 
the  public  and  the  owners  of  lots.  There  must  be  a  plan  of  improve- 
ment adopted,  and  when  this  is  done,  the  public  and  the  private 
citizen  will  know  their  rights.  We  think  that  it  is  quite  clear  that 
the  authorities  of  a  city  have  no  power  to  order  the  removal  of 
earth,  gravel  or  stone  from  a  street,  unless  it  is  done  in  pursuance 
of  an  order  for  the  improvement  of  such  street  If  the  common 
council  of  Delphi  had  established  the  grades  of  Washington  and 
Frank  streets  in  such  city,  and  had  made  an  order  for  their  improve- 
ment in  conformity  to  the  grades  established,  there  can  be  no  doubt 
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that  the  eartii,  grayel  and  fitone  excavated  in  Frank  street  might 
haye  been  used  in  filling  up  a  low  place  in  Washington  street.  By 
so  doing,  the  common  council  would  have  exercised  the  power  they 
possessed  over  the  streets  and  alloys  of  such  city,  and  the  excava- 
tion in  Frank  street  would  have  been  made  as  much  for  the 
improvement  of  that  street  as  the  fill  in  Washington  street  would 
have  been  for  the  improvement  of  the  hitter  street 

It  appearing  from  the  allegations  of  the  complaint  that  the  com- 
mon council  of  the  city  of  Delphi  had  made  no  order  establishing 
the  grades  and  ordering  the  improvement  of  Washington,  Wilson 
and  Frank  streets;  that  the  excavation  was  not  made  in  Frank 
street  for  the  improvement  of  such  street ;  and  that  the  work  was 
not  done  in  a  careful  and  skillful  manner,  but  that  the  same  injured 
the  street  and  damaged  the  property  of  the  plaintiff,  we  are  of  the 
opinion  that  the  court  committed  no  error  in  overruling  the  demur- 
rer to  the  complaint;  and  this  being  the  only  error  assigned,  it 
lesnltB  that  the  judgment  must  be  affirmed. 

Judgment  affirmed^  tvUh  costs. 

NonL— Bee  OUy  of  New  Haven  ▼.  Satveant,  9  Am.  Rep.  900,  wherein  It  was  held 
that  the  city  as  asalost  the  adjoininir  owner  la  entitled  to  the  surplus  soil  of  the  street. 
There  Is  a  dlotum  In  Cwning  ▼.  Prang^  Zi  Mich.  514,  to  the  contrary,  lu  Smith  v.  Rome^ 
19  Geo.  89,  it  was  held  that  stones  within  the  limits  of  a  street  in  a  city,  which  had  to 
be  removed  for  the  improvement  of  the  street,  belonged  to  the  adjoining  owner,  and 
that  the  city  could  not  use  the  rock  thrown  out  in  the  process  of  leveling  for 
macadamizing  or  other  street  improvements.  Dillon,  iu  bis  Municipal  Corporations, 
vol.  2,  B  544  Ciid  ed.),  expressed  the  opinion  that  this  decision  is  erroneous.  In  Hooey 
V.  Ifayu,  43  Me.  822,  it  was  decided  that  a  municipal  corporation  which,  by  its  charter, 
had  power  to  repair  and  grade  streets,  might  do  such  grading  and  make  such  repairs 
by  authorising  others  at  their  own  expense  and  under  the  direction  of  the  street 
commlisloner,  to  take  the  materials  from  the  street  for  their  own  private  use.  — Bap. 


FuTK  &i  oL,  appellant,  y.  Tatmah. 

(86  Ind.  259.) 
re  of,  on  breach  of  contraci  to  manufacture  patent  artkte. 

The  appellants  agreed  to  manufacture  for  appellee  a  number  of  machines  at  a 
fixe'l  price  and  failed  to  fulfill  their  contract.  Held,  that  the  measure  of 
damages  for  such  failure  was  the  difference  between  the  market  value  of 
such  machines  at  the  time  they  were  to  be  delivered  and  the  price  to  b< 
p^i.  for  their  manafactnre,  and  that  the  circumstance  that  the  macliineft 
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were  |>atented  and  the  patent  right  held  by  the  appellee  did  not  alter  rack 


Suit  by  the  appellee  against  the  appellants  upon  a  written  con- 
tract between  the  parties,  by  which  the  defendants  agreed  to  build 
and  deliver  to  the  plaintiff  two  hundred  or  more  sewing  machiies 
of  the  model  which  the  plaintiff  furnished  the  defendants,  for  which 
the  plaintiff  was  to  pay  the  defendants  the  sum  of  six  dollars  per 
machine,  the  machines  to  be  delivered  as  the  plaintiff  might  order, 
not  to  exceed  nine  per  week,  but  all  to  be  delivered  within  a  year 
from  the  date  of  the  contract,  and  the  defendants  to  have  two 
weeks'  notice  upon  each  order.  Breach,  that  the  defendants  failed 
to  make  and  deliver  the  machines  in  accordance  with  the  contracts 

Issue,  trial,  verdict,  and  judgment  for  the  plaintiff  for  the  sum  of 
six  hundred  and  twenty-five  dollars,  a  motion  for  a  new  trial  being 
overmled  and  exception  taken. 

Parier,  Harrison  £  Fishback,  for  appellants. 

i2ay,  Gordon  A  Marcliy  for  appellee. 

WoRDBK,  G.  J.  There  are  two  points  only  made  by  counsel  for 
the  appellants,  for  the  reversal  of  the  judgment:  first,  that  the 
court  adopted  an  erroneous  rule  for  the  measure  of  damages,  and, 
second,  that  the  damages  assessed  are  excessive.    ' 

It  appeared  on  the  trial  that  the  defendants  failed  to  manufacture 
or  deliver  any  of  the  machines,  and  the  court  permitted  evidence  to 
go  to  the  jury,  over  the  objection  of  the  defendants,  of  the  market 
value  of  the  machines  at  the  time  they  were  to  have  been  delivered, 
and  instructed  the  jury  that  the  measure  of  damages  was  the  differ- 
ence between  the  price  to  be  paid  for  the  machines  and  their  market 
value  at  the  time  they  were  to  have  been  delivered.  The  machine 
seems  to  have  been  a  patented  article,  known  as  the  "  Little  Giant,** 
and  the  plaintiff  had  a  license  to  vend  the  same. 

It  is  not  controverted  that  the  rule  for  the  measurement  of 
damages  adopted  by  the  court  would  have  been  correct,  had  the 
article  to  be  manufactured  and  delivered  not  been  a  patented  article. 
Ab  applied  to  contracts  for  the  manufacture  and  delivery  of  articles 
not  patented,  the  rule  applied  seems  to  have  been  correct  McAroy 
V.  Wrxghty  25  Ind.  22.  But  it  is  contended  by  counsel  for  the  appel- 
lants, that  inasmuch  as  the  royalty,  or  exclusive  right  to  vend  tha 
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patented  article  enters  into  and  enhances  the  market  yalne  of  the 
article,  a  different  rule  of  damages  should  prevail.  It  is  beliered 
that  there  is  no  authority  for  the  distinction  sought  to  be  drawn, 
nor  are  we  aware  of  any  to  the  contrary. 

As  a  general  rule,  it  may  be  laid  down,  **  that  the  amount  which 
would  haye  been  received  if  the  contract  had  been  kept,  is  the 
measure  of  damages  if  the  contract  is  broken."  Alder  y.  Keighleyy 
15  Mees.  &  W.  117 ;  Sedgw.  on  Dam.  (5th  ed.)  219.  The  rule  applied 
in  the  case  under  consideration  is  in  entire  harmony  with  that 
stated  by  the  court  of  exchequer,  as  above  cited.  The  market  value 
of  the  articles  was  equivalent  to  the  articles  themselves,  and  from 
that  was  properly  deducted  the  amount  to  be  paid  for  them  by  the 
plaintiff  because  payment  had  not  been  made.  This  was  giving  to 
the  plaintiff  just  the  equivalent  of  what  he  would  have  received  if 
the  contract  had  not  been  broken. 

After  some  consideration,  we  have  come  to  the  conclusion  that 
the  distinction  sought  to  be  drawn,  as  above  stated,  is  not  well 
founded.  The  market  value  of  a  patented  article  may  be,  and,  in 
most  instances  probably  is,  considerably  greater  than  if  it  were  not 
patented,  because  the  patentee  has  a  monopoly  of  the  market,  and 
can  fix  such  a  price  as  will  yield  him  the  greatest  revenue.  The 
patentee  may  fix  the  price  of  the  article  so  littft  above  the  cost  of 
production  as  that  he  will  derive  but  a  nominal  benefit  from  his 
patent;  or  he  may  fix  the  price  so  high  as  to  be  prohibitory  of  sales, 
and  thereby  derive  as  little  benefit  from  his  patent  as  m  the  other 
instance ;  or  again,  he  may  fix  the  price  of  the  article  at  a  point  the 
highest  it  will  bear,  consistent  with  ready  sales  and  a  general  use  of 
the  article,  and  this  price  will  probably  yield  him  the  greatest  reve- 
nue, and,  perhaps,  may  be  regarded  as  a  close  approximation  to  the 
market  value  of  the  article.  The  price  or  market  value  of  a  pa- 
tented article  will,  like  articles  not  patented,  be  regulated  by  the 
law  of  demand  and  supply,  and,  for  aught  we  can  perceive,  may  be 
as  fixed  and  determinate  as  the  price  or  value  of  an  article  not 
patented. 

The  plamtiff  was  damnified  by  the  defendants'  failure  to  make 
and  deliver  the  machines,  just  to  the  extent  of  the  market  value  of 
the  machines  (less,  of  course,  the  amount  he  was  to  pay  therefor), 
because  he  must  be  supposed  to  have  been  able  to  turn  them  into 
ready  money  at  their  market  value,  and  it  cannot  be  material  that 
the  market  value  was  enhanced  by  the  fact  that  the  machines  were 
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patented.     He  had  a  right  to  the  benefit  of  the  patent  in  whateyei 
degree  it  entered  into  the  market  value  of  the  article. 

We  are  of  opinion  that  no  error  Was  committed  in  respect  to  the 
rule  of  damages. 

Upon  an  examination  of  the  evidence,  we  cannot  say  that  the 
damages  assessed  were  excessive. 

I7ie  judgment  below  is  affirmed^  with  coits. 


Hamilton,  appellant,  v.  The  Statb. 

(86  Ind.  280.) 

Mminal  1cm  ^  Evidence -^^fidarations  of  prisoner — Be%  Oestm-;^  Attempt  te 

commit  crime  —  Merger. 

In  all  cases,  dvil  or  criminal,  where  evidence  of  an  act  done  by  a  party  is 
admissible,  his  declarations,  made  at  the  time,  having  a  tendency  to  eluci- 
date, explain,  or  give  character  to  the  act,  are  also  admissible.  (See  note,  p.  28.) 

In  the  trial  of  an  indictment  for  assault  with  intent  to  rob,  a  witness  for  tlie 
prosecution  testifi^  that  at  the  time  of  committing  the  assault  the  pris- 
oner stated  he  was  having  his  revenge,  etc.,  for  a  previous  attack  by  the 
assaulted  party  upon  him.    Held,  that  the  declaration  was  admissible. 

Whenever  the  law  makes  one  step  toward  the  accomplishment  of  an  unlawful 
object,  with  the  intent  of  accomplishing  it  criminal,  the  person  taking  that 
step  with  that  intent,  and  capable  of  doing  every  act  on  his  part  to  accom- 
plish that  object,  cannot  protect  himself  by  showing  that  by  reason  of 
some  fact  unknown  at  the  time  to  him  it  could  not  have  been  carried  into 
effect. 

The  indictment  chafed  the  prisoner  with  assault  with  intent  to  take  from  G. 
H.  J.  a  $6  bill.  Held,  that  a  conviction  might  be  had  notwithstanding  It 
appeared  that  G.  H.  J.  did  not  have  a  $5  bill  in  his  possession  at  the  time 
of  the  assault. 

In  offenses  of  an  equal  grade  there  can  be  no  merger,  and  where  the  facts  will 
make  out  a  case  under  more  than  one  statute  the  State  has  a  right  to  elect 
under  which  one  it  will  proceed. 

Downey,  J.  The  accusation  against  the  appellant,  by  informa- 
tion in  the  common  pleas,  was  that  he  did,  on  the  14th  day  of 
April,  1871,  at  the  county  of  Montgomery,  and  State  of  Indiana, 
in  a  rude,  insolent,  and  angry  manner,  unlawfully  touch,  strike^ 
beat  and  wound  Oeorge  II.  Justice,  with  the  intent,  then  and  therOi 
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feloniouslj,  forcibly,  by  violencey  and  putting  him,  the  said  George 
H.  Jastice,  in  fear,  to  take  from  the  person  of  said  George  H.  Jus* 
tioe,  a  certain  five  dollar  bill,  current  money  of  the  United  States, 
of  the  value  of  five  dollars,  the  personal  property  of  said  George  H. 
Jnstice,  etc. 

There  was  a  plea  of  not  guilty,  trial  by  a  jury,  verdict  of  guilty, 
motion  for  a  new  trial  overruled,  and  sentence. 

As  the  only  error  assigned  calls  in  question  the  ruling  of  the  com- 
mon pleas,  in  refusing  to  grant  a  new  trial,  and  as  that  motion  sets 
forth  the  points  relied  upon,  we  will  recite  it  here.  "  Comes  now 
the  defendant,  and  moves  the  court  for  a  new  trial  in  the  above 
cause,  for  the  causes  following,  to  wit :  Because  of  misdirection  by 
the  court  to  the  jury,  which  misdirection  consisted  in  the  matters 
following:  First,  it  having  been  testified  by  two  witnesses  for  the 
State,"  naming  them,  "  in  answer  to  questions  put  by  the  attorney 
for  the  State,  and  during  the  examination-in-chief,  that  while  the 
assault  and  battery  alleged  in  the  information  to  have  been  com- 
mitted by  the  prisoner  upon  the  person  of  Justice,  the  prosecuting 
witness,  was  yet  going  on,  the  prisoner  told  the  said  witnesses  that 
Justice,  some  three  years  before,  had  assaulted  him,  and  drawn  a 
pistol  on  him,  and  that  he  ij^as  now  having  his  revenge  for  it,  the 
oourt,  commenting  on  that  point,  instructed  the  jury,  among  other 
ihings*  that  the  said  declarations  of  the  prisoner  were  not  evidence, 
and  could  not  be  considered  as  evidence  to  show  the  intent  of  the 
assault  and  battery,  or  for  any  purpose,  but  must  be  disregarded ; 
■econd,  as  a  further  misdirection,  the  court,  in  the  charge,  instructed 
the  jury  that  counsel  for  the  prisoner  having  argued  that  the  prose- 
cuting witness  did  not,  at  the  time  of  the  alleged  assault  and  bat« 
tery,  have  a  live  dollar  bill  in  his  possession,  it  was  not  a  matter  of 
any  importance  whether  he  did  or  did  not  have  a  dollar  at  the  time, 
as  the  offense  could  have  been  committed,  although  the  prosecuting 
witness  had  no  money  at  all ;  third,  as  a  further  misdirection  of  the 
jury,  the  court,  in  the  charge,  instructed  the  jury,  that  the  prisoner 
being  on  trial  charged  with  an  assault  and  battery,  with  intent  to 
commit  a  robbery,  could  be  found  guilty  of  the  charge,  notwith- 
standing the  proof  showed  to  their  satisfaction  that  there  was  no 
actual  robbery  committed,  the  intent  being  the  gist  of  the  offense; 
fourth,  because  of  error  of  the  court  during  the  trial  in  this,  to 
wit :  that  at  the  proper  time  the  prisoner  presented  to  the  courts 
and  <isked  it  to  give  the  jury  the  following  instructions  in  writing  • 
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'''The  information  charges  the  defendant  with  the  offense  de» 
scribed  in  section  nine  of  the  statute  of  felonies ;  that  is,  with  com- 
mitting an  assault  and  battery  with  intent  to  rob.  Such  is  the 
offense  laid.  Now,  if  you  believe,  from  the  evidence,  that  the  de^ 
fendant  is  guilty,  not  as  charged  in  the  information,  but  of  rob^ 
bery,  as  distinct  from  the  offense  for  which  the  defendant  has  been 
on  trial,  then  you  ought  to  return  a  verdict  of  not  guilty  of  the 
offense  charged,  because  there  is  a  fatal  variance  between  the  offense 
charged  in  the  information  and  the  offense  proved,  and  there  being 
but  one  count  in  the  information,  charging  a  specified  offense,  the 
defendant  cannot,  under  that  information,  be  found  guilty  of  another 
distinct  offense,  containing  merely  some  of  the  elements  of  the  offense 
charged,'  which  instruction  the  court  refused  to  give  the  jury,  on 
which  grounds  the  defendant  asks  a  new  trial." 

The  first  question  for  our  consideration  and  decision  is  as  to  the 
correctness  of  the  instruction  given  by  the  court  to  the  jury,  to  the 
effect  that  the  declaration  of  the  defendant,  while  the  act  was  being 
committed,  that  Justice,  some  three  years  before  that  time,  had 
assaulted  him  and  drawn  a  pistol  on  him,  and  that  he  was  then 
having  his  revenge  for  it,  was  not  evidence,  and  could  not  be  oon- 
faidered  by  the  jury. 

It  is  well  established  by  the  authorities,  that  in  all  cases,  civil  or 
criminal,  where  evidence  of  an  act  done  by  a  party  is  admissible,  his 
declarations,  made  at  the  time,  having  a  tendency  to  elucidate,  ex- 
plain, or  give  character  to  the  act,  are  also  admissible.  They  are  a 
part  of  the  transaction,  and  for  that  reason  are  admissible ;  and  it 
makes  no  difference  so  far  as  the  admissibility  of  the  declaration  is 
concerned,  whether  it  be  in  favor  of,  or  against  the  party  making 
it  If  the  act  is  one  of  alleged  criminality,  and  the  accompanying 
declaration  tends  to  show  it  to  be  innocent,  it  is  equally  admissible 
as  where  the  tendency  is  to  show  the  criminality  of  the  act ;  and  it 
may  be  given  in  evidence  by  the  defendant  as  well  as  by  the  State. 
Sessions  v.  Idttle,  9  N.  H.  271 ;  Russell  v.  Frishiey  19  Conn.  206 ; 
Yarhorough  v.  MosSy  9  Ala.  (N.  S.)  382 ;  Elkins  v.  ffamiUon,  20  Vt 
627 ;  Starkie  on  Ev.,  by  Sharswood,  421 ;  1  Greenl.  on  Ev.,  §  108. 

In  the  case  under  consideration,  the  testimony,  so  far  as  materiai 
to  be  noticed,  was  in  substance  as  follows :  Justice  testified  that  he 
mot,  and  repeatedly  drank  with  the  defendant,  previously  a  stranger 
to  him,  in  the  town  of  Crawfordsville ;  afterward,  at  the  request  of 
the  defendant,  he  went  with  him  to  a  grove,  a  little  way  out  of  town^ 
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near  to  the  railroad,  where  they  sat  down  ou  a  log  together ;  that^ 
while  they  sat  there,  the  defendant  pushed  him  off  the  log,  struck 
him  several  times,  put  his  hand  in  his  pocket,  in  which  he  had  pre- 
vioaslj  had  the  five  doUar  bill,  and  struck  him  with  a  stone,  render-^ 
ing  him  insensible;  that  when  he  recovered  his  consciousness  he 
was  talking  with  some  women,  at  the  long  house,  the  other  side  of 
the  railroad  cut ;  that  he  felt  in  his  pocket  for  the  money  and  it  waa 
gone. 

The  State  then  introduced  Mrs.  Middletou,  who  testified,  in  sub- 
sianoe,  that  the  first  she  knew  of  the  affair  she  was  at  her  house, 
the  other  side  of  the  railroad  cut,  where  she  saw  two  men  running 
toward  her  house.  The  one  in  front  was  all  bloody,  the  defendant 
was  running  after  him.  He  overtook  and  knocked  him  down,  and 
commenced  kicking  him.  She  ran  down  and  spoke  to  Hamilton  ;  he 
kept  on  beating  him ;  he  said  the  man  "  about  three  years  ago  had 
assaulted  him,  and  drawn  a  pistol  on  him,  and  he  was  paying  him 
up  for  it  now  —  having  his  revenge,"  etc.  Mrs.  Plush,  another 
witness  on  behalf  of  the  State,  testified  to  the  same,  in  substance. 

This  is  the  declaration  of  the  defendant,  which  the  court  excluded 
from  the  consideration  of  the  jury. 

If  the  portion  of  the  transaction  testified  to  by  the  female  wit- 
nesses had  been  offered  in  evidence  by  the  defendant,  it  might  have 
been  a  question  whether  it  would  have  been  admissible  or  not.  But 
it  was  introduced  in  evidence  by  the  State ;  and  we  think  the  State 
was  not  entitled  to  prove  the  acts  of  the  defendant,  and  rely  upon 
them,  and  have  his  declarations,  made  at  the  same  time,  in  explana- 
tion of  the  acts,  excluded  from  the  consideration  of  the  jury.  We 
cannot  tell  to  what  extent  the  occuirence,  spoken  of  by  the  female 
witnesses,  contributed  to  satisfy  the  jury  of  the  defendant's  guilt* 
His  declaration,  made  while  engaged  in  the  acts  proved,  was  proper 
evidence  in  his  favor  for  what  it  was  worth. 

The  next  question  is  as  to  the  correctness  of  the  action  of  the 
court,  in  holding  that  it  was  immaterial  whether  the  prosecuting 
witness  had,  or  had  not,  any  money  at  the  time  of  the  alleged 
attempt  to  rob  him.  In  The  State  v.  Swails,  8  Ind.  524,  it  was  held 
oy  this  court  that  one  who  fired  a  gun  at  another,  not  charged  with 
any  thing  but  powder  and  a  light  cotton  wad,  at  a  distance  of  forty 
feet,  it  appearing  that  the  life  of  such  person  was  not  at  all  endan- 
gered or  put  in  jeopardy  by  the  act,  in  consequence  of  the  mannei 
in  wnich  the  gun  was  loaded,  could  not  be  convicted,  although  h4 
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might  haye  thought  that  the  gun  was  properly  loaded  with  powdei 
and  bally  and  although  he  may  have  intended  to  murder. 

The  court,  in  that  case,  say :  "  It  is  true  that  the  law  aims  to  pun- 
ish the  intent.  That  Swails,  in  this  case,  had  a  felonious  intent 
cannot  be  doubted.  But  he  lacked  the  ability  and  the  means  to 
carry  the  intent  into  execution.  To  constitute  an  assault,  the  intent 
«ind  the  present  ability  to  execute  must  be  conjoined.  Thus,  in  this 
case,  there  was  the  intent,  but  not  the  power.  Had  the  gun  been 
loaded  with  ball,  or  any  other  destructive  missile,  the  offense  charged 
would  have  been  complete.  Such  shooting,  with  a  gun  properly 
loaded,  would  be  one  or  another  grade  of  crime  according  to  the 
result  To  shoot  at  and  miss  Lee  would  have  been  an  assault  with 
intent  to  murder.  To  shoot  and  wound,  an  assault  and  battery  with 
like  intent  To  shoot  and  kill  would  have  been  murder.  But  to 
shoot  at  the  distance  of  forty  feet,  with  an  ordinary  charge  of  pow- 
der and  wad,  no  matter  under  what  supposition  or  with  what  intent, 
was  not  either  of  these  grades  of  crime.  The  present  ability  to  ac- 
complish the  felonious  purpose  was  wanting." 

This  case  has  been  criticised.  1  Bishop's  Grim.  Law,  §  677.  With 
what  degree  of  justice  we  need  not  stop  to  inquire.  It  was  also 
under  consideration  in  this  court,  in  the  case  of  Kunkle  v.  The 
Statej  33  Ind.  220,  and,  by  a  divided  court,  somewhat  limited  in  its 
application.  It  was  evidently  put  on  the  ground  that  the  first  step 
toward  the  commission  of  the  crime  was  not  shown  ;  that  is,  the 
perpetration  of  the  assault  or  assault  and  battery,  and  that,  conse- 
quently, the  next  step  —  that  is,  the  inquiry  into  the  intention  of 
the  party  —  was  inadmissible.  The  ordinary  and  received  definition 
of  an  assault  is  that  which  is  now  .incoi*porated  in  our  statute,  viz. : 
^  An  assault  is  an  unlawful  attempt,  coupled  with  a  present  ability, 
to  commit  a  violent  injury  on  the  person  of  another.'' 

In  this  view  of  this  case,  it  has  the  support  of  those  cases  which 
hold  that  it  is  no  assault  to  present  at  a  person  a  gun  or  pistol 
which  is  empty,  or  to  present  or  discharge  one  charged  with  harm- 
less materials.    See  1  Russell  on  Crimes,  750,  et  seq. 

The  position  contended  for  by  counsel  for  the  appellant  in  the 
case  under  consideration  would  lead  to  consequences  which  forbid 
-our  adoption  of  it  A  robber  supposes  that  an  individual  has  a 
well  filled  pocket-book  or  a  valuable  watch  on  his  person,  and  re- 
solving to  possess  himself  thereof,  he  meets  the  individual ;  with  a 
«lung-shot,  or  a  bludgeon,  he  knocks  him  down,  search^^s  his  pock« 
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eta,  and  fails  to  find  thafc  which  he  expected  to  find.  Shall  it  be 
held  that  he  is  gailty  of  a  misdemeanor  only  ?  He  has  taken  the 
first  step ;  has  taken  it  writh  the  intent  to  commit  the  crime  of  rob- 
bery, and  is  clearly,  in  our  opinion,  within  the  statute  on  which  the 
information  is  founded. 

We  approve  and  adopt  the  language  of  Gray,  J.,  in  Comnwn» 
wealth  y.  Jacobs,  9  Allen,  274 :  **  Whenever  the  law  makes  one  step 
toward  the  accomplishment  of  an  unlawful  object,  with  the  intent 
or  purpose  of  accomplishing  it  criminal,  a  person  taking  that  step, 
with  that  intent  or  purpose,  and  himself  capable  of  doing  every  act 
on  his  part  to  accomplish  that  object,  cannot  protect  himself  from 
responsibility  by  showing  that,  by  reason  of  some  fact  unknown  to 
him  at  the  time  of  his  criminal  attempt,  it  could  not  be  fully  car- 
ried into  efEect  in  the  particular  instance."  See  the  authorities 
cited  in  the  last-named  case.  The  common  pleas  committed  no 
error  on  this  point. 

The  remaining  question  is,  did  the  court  err  in  i*efusiug  to  charge 
the  jury  th»t  if  the  evidence  showed  that  the  defendant  carried  out 
his  intention,  by  completing  the  crime  of  robbery,  the  jury  ought 
to  aoquit  him  of  the  crime  charged  in  the  information  ?  On  this 
pointy  the  position  taken  by  counsel  for  the  appellant  is,  that  if  the 
prisoner  consummated  the  crime,  then  the  assault  and  battery,  with 
intent  to  rob,  was  merged  in  the  crime  of  robbery,  and  the  defend- 
ant could  be  prosecuted  for  robbery  only.  The  cases  to  which  counsel 
for  the  appellant  have  referred  us  are  not  in  point.  They  are  cases 
where  the -inferior  offense  was  a  misdemeanor  and  the  higher  crime 
a  felony.  It  has  never  been  held  that  offenses  of  equal  grade  can 
merge  the  one  in  the  other.  If  both  are  misdemeanon^  or  both 
felonies,  there  can  be  no  merger.  2  Bouvier's  Law  Die.  175 ;  2  Rus- 
sell on  Crimes,  433 ;  1  Whart  Amer.  Cr.  Law,  §  564. 

By  statute  in  this  State,  robbery  and  an  assault,  or  assault  and 
battery,  with  intent  to  commit  robbery,  are  both  felonies,  and  the 
punishment  therefor  is  the  same.  It  is  difficult,  therefore,  to  see  any 
reason  for  saying  that  one  is  of  a  higher  degree  of  criminality  than 
the  other,  or  how  one  could  merge  in  or  be  absorbed  by  the  other. 

Without  expressing  any  opinion  on  the  question,  whether  the  doc- 
trine of  merger,  as  it  relates  to  criminal  offenses,  would  be  recog* 
nized  in  this  State,  we  may  say  that  the  later  determinations  of  the 
courts  of  England  seem  not  to  favor  the  doctrine,  and  in  many  of 
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the  States  of  the  Union  it  is  held  not  to  be  the  law.    Regina  v* 
NedUy  1  Den.  C.  C.  37 ;  1  Whart.  Amer.  Cr.  Law,  §  564. 

It  is  sometimes  the  case  that  the  same  evidence  wonld  sustain  a 
prosecution  for  the  violation  of  any  one  of  two  or  more  statutes. 
In  the  "  Bank  ProseciUions^^^  as  they  are  styled  in  the  report  —  1 
BuBsell  &  Ryan,  378  —  where  the  defendants  were  indicted  for  the 
crime  of  having  in  possession  and  putting  away  Bank  of  England 
notes,  with  intent,  etc.,  knowing  them  to  be  forged,  which  was  pun- 
ished capitally,  and  also  for  having  the  same  notes  in  their  posses- 
sion, knowing  them  to  be  forged,  which  was  a  transportable  offense, 
it  was  held  that  the  prosecution  might  abandon  the  capital  case* 
and  proceed  on  the  indictments  for  the  transportable  offenses ;  and 
that,  although  facts  sufficient  to  support  the  capital  charge  were 
made  out  in  proof,  an  acquittal  for  the  minor  offense  ought  not  to 
be  directed,  because  the  whole  of  the  minor  offense  was  proved,  and 
it  did  not  merge  in  the  larger. 

In  such  cases  the  State  has  the  right  to  elect  on  which  statute  she 
will  proceed,  and  it  is  not  for  the  defendant  to  say  that  he  shall  not 
be  punished  under  the  statute  en  which  the  State  has  chosen  to 
bring  him  to  trial.  In  such  cases  the  defendant  cannot  be  twice 
punished  for  the  same  offense.  Where  the  same  facts  will  make  out 
a  case  under  either  statute,  and  the  State  has  elected  under  which 
she  will  proceed,  and  the  defendant  has  been  convicted  or  acquitted^ 
this  is  a  bar  to  a  further  prosecution.  1  Whart.  Amer.  Gr.  Law,  §§ 
565,  566 ;  1  Russell  on  Crimes,  829  to  832. 

The  court  committed  no  error  in  giving  the  instruction  on  tho 
last  point,  and  refusing  that  asked  by  the  defendant  But,  on  ac- 
count of  the  exclusion  by  the  court  of  the  declaration  of  the  de- 
fendant, in  connection  with  the  acts  proved  by  the  State,  the  judg- 
ment must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  grant  a  new  trial,  and  the  clerk  is  directed  to  certify  to  the 
warden  of  the  prison  as  required  by  statute, 

L.  Wallace  and  (?.  Z),  Hurley ^  for  appellant 

B,  W,  ffanna,  attorney-general,  and  W.  T.  Brush,  for  State. 

NOTS.— In  Parmns  t.  SUxJU^  48  Oa.  197,  statementB  made  to  a  thief  at  the  time  of  the 
larceny  were  admitted  against  his  accessory  before  the  fact  as  part  of  the  rwQeHUM, 
In  Comfort  v.  PcrjilCy  5  111.  404,  upon  the  trial  of  a  party  under  an  Indictment  for  th* 
larceny  of  h  watch.  It  was  proven  that  the  prisoner,  hein>r  in  possesMion  of  tlm  watch 
a  sliort  tiino  after  it  was  stolen,  met  a  pawnbrolinr  awny  from  the  plat>e  of  luisinesA  u 
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th«  latter,  uid  propoMd  to  pledge  the  wstoh  ae  seourity  for  a  loan  of  monej .  Tbere- 
opon  the  partiM  went  toRether  to  the  pawnbroker's  shop,  when  the  prisoner  received 
ths  money  and  placed  the  watch  In  pledge :  HeOl,  it  was  competent  for  the  prisoner 
to  proTO  all  that  was  said  by  him,  when  he  first  approached  the  pawnbroker,  tii  con- 
Deetton  wtth  the  subject,  and  as  to  the  manner  In  which  he  obtained  the  watch  —  not 
only  as  a  part  of  the  ret  qo/Ub,  but  as  a  part  of  the  oonrersation— to  be  given  such 
weight  by  the  jury  as,  from  all  the  evidence  in  the  case,  it  might  seem  entitled.  In 
Head  t.  SttUs^  44  Miss.  761,  on  the  trial  of  an  indictment  for  murder  by  shootini;,  the 
declarations  of  the  defendant  made  at  the  time  of  shooting,  as  to  the  ^ect  of  his 
•hot,  were  admitted  not  as  "confessluus  in  the  technical  sense,"  but  as  part  of  the 
fm  uetUB.  In  Fbrrett  t.  State,  21  Ohio  St.  641,  It  was  held  not  to  be  competent  ft>r  a 
defendant,  on  trial  for  murder,  to  prove  declarations  made  by  himself  ImmeilUitdu 
eifter  the  homicide  In  regard  to  the  fact  of  the  homicide  and  the  circumstances  attend- 
ing It,  that  such  declarations  form  no  part  of  the  rea  yestx,  but  are  simply  a  nnrrati  ve 
made  by  the  defendant  In  regard  to  a  past  transaction.  In  State  v.  Porter,  84  Iowa,  131, 
declarations  of  the  prisoner  made  at  the  time  of  a  homicide  were  admitted  agaiust 
the  prisoner.  In  MeKee  t.  People,  36  N.  Y.  113,  upon  a  trial  for  murder,  conversations 
hsd  in  the  presence  and  hearing  of  the  witness  at  the  time  of  the  homicide,  and  tend- 
ing to  explain  the  prisoner's  state  of  mind,  were  admitted  against  the  prisoner.  See 
ftlso  Pisopis  ▼.  Oreen,  1  Park.  Cr.  17;  Jewett  v.  Iklnnin^f^  31  N.  Y.  J^.  In  an  action  for 
SNtleIng  away  plaintiff 's  wife  evidence  of  the  wife's  statements  that  she  was  abused 
by  the  plaintiff  were  admitted  as  part  of  the  ree  geOce  to  show  that  defendant  acted  fioiii 
pood  Botlvea.   Bamet  t.  Aden,  I  Abb.  Ct.  App.  Dec.  Ill ;  1  Keyea,  300. — Bap. 


Yatbb,  appellant^  y«  Lewis. 

(86lnd.  <88.) 
Ooniract — inUndment  of  law — BrtoppeL 

k  pranlflgorj  note  was  made  payable  "  to  the  order  of  C.  W.  8.,  Treagiuef 
olihe  L  M.  B.  Co."  HM,  that  the  legal  intendment  was  that  the  contract 
wag  made  with  the  company  and  not  with  the  treasurer  individoally,  and 
that  the  maker  of  the  note,  in  an  action  thereon,  was  estopped  from  alleging 
the  non-exiatence  of  the  corporation  at  the  time  he  made  his  contract. 

WoRDEX,  C.  J.  Action  by  the  appellee  against  the  applicant* 
hsae,  trial,  yerdict,  and  judgment  for  the  plaintiif  below. 

The  complaint  alleges  that  the  defendant,  on,  etc.,  **  bj  his  note,  a 
copy  of  wnich  is  filed  herewith,  promised  to  pay,  thirty  days  after 
the  date  of  the  said  note,  to  the  order  of  Charles  W.  Smith,  Treasu- 
rer of  the  Indianapolis  Machine  Brick  Company,  under  the  style  of 
the  L  M.  B.  Co.,  sixteen  hundred  and  sixty-nine  dollars  and  twenty- 
five  cents,  who  before  the  maturity  thereof  indorsed  said  note  to  the 
plaintiff,  a  copy  of  which  indorsement  is  also  filed  herewith;  that 
^aid  note  was  payable  at  the  office  of  the  Indianapolis  Branch  Bank 
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ing  Oompany,  a  bank  of  disconnt  and  deposit  in  said  city  of  Indian* 
apolis,  in  the  State  of  Indiana^''  eta 
The  note  copied  is  as  follows : 

''  $19669.25.  Indianapolis,  August  7th,  1867. 

Thirty  days  after  date  I  promise  to  pay  to  the  order  of  0.  W. 
Smith,  Treasurer  of  the  I.  M.  B.  Co.,  sixteen  hundred  and  sixty-nine 
dollars  and  twenty-five  cents,  with  interest  at  the  rate  of  ten  per 
cent  per  annnm  after  maturity.  Attorney's  fees  if  suit  be  instituted 
on  this  note ;  negotiable  and  payable  at  the  office  of  the  Indianapo- 
lis Branch  Banking  Go.  Value  received,  without  any  relief  what- 
ever from  valuation  or  appraisement  laws.  The  drawer  and  indorser 
severally  waive  presentment  for  payment,  protest,  and  notice  of  pro- 
test of  this  note. 

(Signed)  Thomas  J.  Yateb," 

The  note  is  indorsed,  «  C.  W.  Smith,  Treasurer  I.  M.  B.  Co.** 

The  following  is  the  sole  answer  in  the  cause : 

^*  The  defendant,  Thomas  J.  Vater,  says  that  the  note  sued  on 
wiis  executed  without  any  consideration,  and  was  not  purchased  by 
the  plaintiff  or  indorsed  to  him  before  the  maturity  thereof,  and 
that  the  plaintiff  had  full  notice  of  such  want  of  consideration 
before  he  became  the  owner  of  such  note.'' 

Reply  in  denial.  On  the  issue  thus  formed,  the  cause  was  tried* 
On  the  trial  the  defendant  was  examined  as  a  witness,  and  testified, 
amongst  other  things,  as  follows : 

'^  I  executed  the  note  sued  on.  I  received  no  consideration  for 
the  nota  *  *  *  They  proposed  I  should  give  my  notes  to  the 
company  and  the  dividends  would  pay  the  notes.  The  notes  were 
given  for  assessments  of  stock.  *  *  *  The  former  notes  were 
afterward  changed  into  this  note.  «  *  *  i  gave  notes  for  assess- 
ment on  stock,  think  about  four  notes,  which  were  consolidated  in 
this  note.  Some  of  the  stockholders  paid  assessments  in  cash,  some 
not.  ♦  ♦  •  I  got  the  notes  which  I  gave  the  company  when  I 
gave  this.  The  company  gave  them  up  when  I  gave  this.  All  our 
understandings  were  verbal  ones.  •  ♦  •  I  took  twenty-five  hun- 
dred dollars  stock  on  verbal  conditions.  *  *  *  This  note  was 
given  in  renewal  of  other  notes  of  the  same  amount,  which  were 
given  in  place  of  four  or  five  other  notes  which  were  given  for 
assessment  of  stock.'' 

After  the  examination  of  the  defendant  had  closed,  he  introduced 
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fts  a  witness  William  J.  Elliott,  the  Recorder  of  Marion  county,  and 
offered  to  prove  by  him  that  ''  no  articles  of  association  for  tlie 
Indianapolis  Machine  Brick  Company  had  ever  been  filed  oi 
recorded  in  the  Recorder's  office  of  Marion  county,  Indiana,  or  pro- 
duced in  said  office  for  said  purpose."  The  plaintiff  objected  to  the 
eyidence  on  the  ground  that  the  defendant  was  estopped  by  the  note 
to  deny  the  existence  of  the  corporation.  The  objection  was  sus 
tained  and  the  evidence  excluded,  and  the  defendant  excepted. 

The  evidence  offered  might  have  been  quite  important  to  the 
defendant,  as  it  would  seem  that  if  the  notes  were  given  for  stock 
assessments  against  the  defendant,  and  if  there  was  no  corporation 
in  existence  which  could  issue  stock  or  make  assessments  on  sub- 
scribers therefor,  there  could  be  no  consideration  for  the  note. 

We  have  set  out  enough  of  the  defendant's  evidence  to  show  that 
the  note  was  given,  not  upon  any  transaction  between  the  defend- 
ant and  said  Smith,  individually,  but  upon  a  transaction  exclusively 
between  the  defendant  and  the  company.  Whatever  consideration 
there  was  for  the  note  moved  from  the  company  and  not  from  Smith, 
to  the  defendant.  All  this  appeared  to  the  court  by  the  testimony 
of  the  defendant  at  the  time  the  proposed  evidence  was  offered  and 
rejected. 

Another  observation  should  be  here  made,  in  order  to  an  under* 
standing  of  the  real  question  presented.  The  complaint  alleges, 
that  the  note  was  made  payable  to  the  order  of  Charles  W.  Smith, 
trosisurer  of  the  Indianapolis  Machine  Brick  Company,  under  the 
Bt\  le  of  the  I.  M.  B.  Co.,  and  this  allegation  is  admitted  by  a  failure 
to  controvert  it  In  other  words,  it  is  admitted  that  the  abbrevia- 
tions, L  M.  B.  Co.,  as  used  in  the  note,  were  used  to  designate  the 
Indianapolis  Machine  Brick  Company. 

Now  the  question  arises  whether  the  defendant,  being  sued  upon 
a  note  executed  by  him,  payable  to  Charles  W.  Smith,  treasurer  of 
the  Indianapolis  Machine  Bnck  Company,  upon  a  transaction 
between  him  and  the  company,  and  not  upon  any  transaction 
between  him  and  Smith  as  an  individual,  is  estopped  by  the  note 
to  set  np  the  non-existence  of  the  corporation. 

We  have  considered  this  question  with  some  care,  and  have  come 
to  the  conclusion  that  he  is  thus  estopped. 

The  note  being  payable  to  Smith,  treasurer  of  the  Indianapolis 
Machine  Brick  Company,  implies  the  existence  of  a  corporatioTi  thu-j 
designated.    Jones  v.  Tlie  Cincinnati  Type  Fouiidry  Cmnpany,  14 
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Ind.  89 ;  Meikd  v.  77m  Oerman  Savings  Fund  Society  of  Indian 
upoliSf  16  id.  181. 

A  party  contracting  with  a  corporation  as  such  ia^  when  sued 
upon  such  contract,  estopped  to  deny  the  existence  of  the  corpora* 
tion  at  the  time  of  making  the  contract.  Snyder  v.  Studebakery  19 
Ind.  462,  and  authorities  there  cited. 

These  propositions  are  all  plain  enough,  but  the  more  troublesome 
and  doubtful  question  is,  whether  the  contract  should  be  regarded 
as  haying  been  made  between  th6  defendant  and  the  corporation,  or 
between  the  defendant  and  Smith,  individually,  regarding  the  words 
**  treasurer,  etc.,**  as  merely  descriptive  of  his  person ;  for  if  the  con- 
tract be  deemed  to  have  been  made  between  the  defendant  and 
Smith  as  an  individual,  the  ground  of  estoppel  would  not  exist, 
unless,  indeed,  it  should  be  held  that  the  estoppel  would  prevail 
whether  the  contract  was  made  directly  with  the  corporation  or  with 
another  for  the  use  of  the  corporation. 

We  have  concluded  that  the  contract  in  the  case  before  us  was 
with  the  corporation,  and  not  with  Smith  as  an  individual.  We  are 
quite  well  aware  that  there  are  authorities  against  the  conclusion  at 
which  we  have  arrived,  but  there  are  authorities  that  sustain  it  In 
the  conflict  of  decisions  we  are  at  liberty  to  follow  that  line  which 
will  be  most  likely  to  carry  out  and  effectuate  the  real  intention  of 
the  parties.  Here  is  a  note  payable  to  G.  W.  Smith,  treasurer  of  the 
Indianapolis  Machine  Brick  Co.,  given  on  account  of  transactions 
between  the  maker  and  the  company,  in  which  Smith,  as  an  indi- 
Tidual,  had  no  interest  Now,  to  say  that  the  contract  was  not  with 
the  company,  but  with  Smith,  individually,  and  that  his  designation 
as  treasurer,  etc.,  was  merely  a  description  of  him,  so  that  he,  being 
one  only  of  all  the  great  family  of  Smiths,  might  be  known  and 
identified  as  the  payee  of  the  note,  would  be  a  perversion  of  the 
evident  intention  of  the  parties. 

We  come  to  the  authorities  that  sustain  our  view.  In  the  case  of 
Babcock  v.  Beman,  1  E.  D.  Smith,  593,  a  note  payable  "  to  the  order 
of  R  Beman,  treasurer,"  he  being  treasurer  of  the  Union  Manufac- 
turing Company,  was  held  to  be  the  note  of  the  corporation.  The 
court  say,  after  discussing  cases  involving  the  liability  of  parties  as 
makers, "  where,  however,  the  note  is  made  payable  to  an  individual, 
as  an  ofiScer  of  the  corporation,  a  different  rule  has  been  applied. 
Such  a  note,  without  any  indorsement  from  the  payee,  has  been  held 
to  be  the  property  of  the  corporation  of  which  lie  was  the  otlioer 


NOVEMBEH  TERM,  1871.  33 

Vatop  y.  Lewis. 

{1  DeniOy  608;  3  Barb.  iS.  C.  K.  523)»  aud  actions  were  maintained' 
IB  the  name  of  the  corporation."  This  case  was  affirmed  by  the 
coart  of  appeals.    Babcock  t.  Brejian^  UN.  Y.  200. 

In  the  case  of  TJie  WaiervUet  Bank  v.  White,  1  Denio,  608,  it  w;is 
held  that  the  indorsement  of  a  note  to  '^  E.  Olcott,  cashier  or  order," 
was  an  indorsement  to  the  bank  of  which  he  was  cashier. 

In  Wright  v.  Boyd,  3  Barb.  523,  a  bill  drawn  in  fa^or  of  "J. 
H.  Laihrop,  cashier,  or  order,"  was  held  in  law  to  be  drawn  in  favor 
of  the  bank  of  which  he  was  cashier. 

We  quote  also  the  following  passage  from  the  opinion  of  the  court, 
in  the  case  of  Barloio  v.  Congregational  Society  in  Lee,  8  Allen,  4G0. 
"  It  has  bccu  adjudged  by  the  Supreme  Court  of  the  United  States, 
as  well  as  by  this  court,  that  on  commercial  paper  payable  to  'A,  B., 
cashier,'  the  bank,  although  not  named  in  the  instrument,  miglit 
maintain  an  action.  Barney  v.  Newcomb,  9  Cush.  46;  Baldwin  v. 
Ba^ik  of  Xewbtiry^  1  Wall.  234.  Whether  those  decisions  stand  upon 
the  peculiar  relation  between  a  bank  and  its  cashier,  or  (as  the  opin- 
ions imply)  upon  a  general  right  of  any  principal  to  sue  upon  nego- 
tiable paper  made  to  his  agent,  we  need  not  here  inquire.'^ 

As  the  contract,  in  the  case  before  us,  was,  in  legal  oontemplationy 
made  between  the  defendant  and  the  corporation,  it  follows  that  the 
defendant  was  estopped  from  alleging  the  non-existenoe  of  the  cor- 
poration at  the  time  he  made  his  contract ;  and  hence  the  eyidence 
o£Eered  was  properly  rejected. 

It  may  be  observed  that  no  point  was  made  in  the  case,  and  we 
make  none,  as  to  the  sufficiency  of  Smith's  indorsement  to  transfer 
the  note  to  the>  plaintiff.  It  is  claimeQ,  however,  by  the  appellant 
that  the  complaint  charges  that  the  note  was  made  payable  to  Smithy 
and  not  to  the  company,  and  therefore  that  it  cannot  now  be  in- 
sisted that  it  was  payable  to  the  company.  We  have  set  out  enough 
of  the  complaint  to  show  that  there  is  nothing  in  this  point 

The  complaint  alleges  that  the  note  was  made  payable  '^  to  the 
order  of  Charles  W.  Smith,  treasurer  of  the  Indianapolis  Machine 
Brick  Company,"  and  that  allegation  leaves  the  question  to  be  de- 
termined by  the  law,  whether  it  was  payable  to  Smith  or  the  com- 
pany. To  be  sure,  it  is  further  alleged  that  Smith  indorsed  it  to 
the  plaintiff,  and  the  copy  of  the  indorsement  set  out  shows  that  he 
did  that  as  treasurer  of  the  company.  There  is  nothing  in  all  this 
that  binds  the  pleader  to  the  constrnotion,  that  the  note  was  paya* 
ble  to  Smith  and  not  to  the  company. 
VolX.  — T) 
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It  is  assigned  for  error  that  the  court  refused  some  inst;aotioii» 
asked  by  the  defendant,  but  in  recurring  to  the  motion  for  a  new 
trial,  we  do  not  find  that  that  was  made  a  ground  of  the  motion. 

The  appellant  also  assigns  error  upon  the  giving  of  instructional 
The  only  objection  made  to  the  instructions  given  is,  that  they  as- 
sume that  the  note  was  payable  to  the  company.  In  this  there  waa 
no  error. 

The  jury  were  directed,  if  they  found  a  general  verdict,  to  return  an- 
swers to  certain  interrogatories  propounded  by  the  defendant  They 
found  a  general  verdict,  and  retunied  answers  to  the  interrogatories, 
but  the  answers  were  not  signed  by  the  jury  or  the  foreman,  and 
the  jury  were  discharged  witliout  objection.  Afterward,  the  defend- 
ant moved  for  a  ventre  de  novoy  because  the  jury  had  not  signed  the 
answers  to  interrogatories,  but  the  motion  was  properly  overruled* 
The  defendant  should  have  objected  to  the  discharge  of  the  jury 
until  the  answers  were  signed,  and  failing  to  do  so,  he  cannot  ob- 
ject that  answers  were  not  returned  to  the  interrogatories.  He 
should  have  insisted  that  the  jury  be  required  to  return  answers 
properly  signed  before  being  discharged.  Noble  v.  EnoSy  19  Ind.  72 ' 
McElfresh  v.  Ouardy  32  id.  408. 

The  answer  to  the  interrogatories,  not  being  signed,  were  no  part 
of  the  verdict ;  hence,  a  motion  for  judgment  for  the  defendant 
thereon,  notwithstanding  the  general  verdict,  was  properly  overruled* 

The  only  remaining  question  to  be  considered  is,  whether  the  ver« 
diet  is  sustained  by  the  evidence,  and  w®  ^'^  of  opinion  that  it  is 
thus  sustained.  It  must  be  borne  in  mind  that  the  note  imports  a 
consideration,  and  the  onu^  lay  upon  the  defendant  to  show  that 
there  was  none.  It  is  not  clear  that  the  evidence  even  preponder- 
ated in  favor  of  the  defendant. 

Tlie  jvdgmwU  below  is  affirmed^  with  coik. 

J.  T,  Dye  and  A.  C.  HarriSy  for  appellant 

A.  O.  PorteTy  B.  Harrimm  and  0.  O.  Hi/neif  for  appdlM^ 
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F1B8I  Pbbbbttsbian  Chubch,  appellant,  y.  Ciit  of  Fobt 

Watnb  et  aU 

(8BInd.838.) 
TBOuMon^ewimplionqf  (ihtu/rek  property ^amemnent9f<yr  local  (mprovmi^i^ 

The  oonfltitation  imd  statates  of  Indiana  provide  for  the  exemption  from  a» 
seasment  and  taxation  of  property  used  for  religiooB  parposes.  HM,  that 
the  tax  contemplated  is  entirely  distinct  from  an  assessment  for  local  par- 
]>06e8,  and  that  such  assessment  does  not  come  within  the  exemption.  {8&€ 
note,  p.Al.) 

A  city  charter  directed  that  the  assessment  for  local  improvements  should  not 
in  any  year  exceed  ten  per  cent  of  the  valae  of  the  property  as  valued 
and  assessed  on  the  tax  duplicate  for  State,  county  and  city  taxes.  Held, 
that  as  "property  for  religious  purposes  could  not  be  valued  and  assessed 
upon  the  tax  duplicate,  there  was  no  mode  for  determining  the  rate  of  as- 
sessment to  which  it  was  liable  for  the  construction  of  a  sewer,  and  that 
anch  assessment  could  not  be  made. 

This  was  a  proceeding  by  the  appellant  to  enjoin  the  appellees 
from  collecting  an  assessment  that  had  been  made  upon  the  prop- 
erty of  the  appellant  to  pay  for  the  construction  of  a  sewer  in  the 
iaid  city.  There  is  no  objection  to  the  regularity  of  the  proceedings 
of  the  common  council,  in  ordering  the  work  to  be  done,  or  as  to 
the  manner  in  which  it  had  been  done.  The  complaint  alleges  that 
the  appellant  owned  lots  113  and  114  in  said  city;  that  they  were 
ordinary  sized  lots,  not  containing  over  a  third  of  an  acre ,  that  there 
is  erected  on  the  said  lots  a  building  for  religious  worship,  known  in 
common  parlance  as  the  Old  School  Presbyterian  Church,  and  some- 
times as  the  First  Presbyterian  Church  ;  that  the  said  building  had 
been  erected  and  used  for  such  purposes  for  twenty  years  last  pastf 
and  is  still  used  for  such  purpose ;  that  the  said  lots  have  not,  since 
they  were  thus  used  for  religious  purposes,  to  wit,  for  the  last 
twenty  years,  been  placed  upon  the  county  or  city  duplicates  for 
taxation,  and  have  not,  during  such  time,  been  assessed  with  such 
county  or  city  taxes,  nor  have  they  been  appraised  or  valued  for 
•nch  taxation  ;  and  the  plaintiff  avers  that,  for  the  reason  aforesaid, 
the  said  lots  are  not  subject  to  assessment  by  the  city  for  the  pur- 
poses of  the  construction  of  sewers,  and  that  the  assessment  thus 
made  is  illegal  and  in  violation  of  the  rights  of  the  plaintiff  herein. 
It  further  appears  from  the  complaint,  that  the  civil  engineer  of  said 
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city  returned  to  the  common  council  an  estimate  of  the  costs  of  th6 
construction  of  the  said  sewer,  in  which  estimate  there  was  assessed 
in  faror  of  the  said  conti-actors,  against  the  plaintiff,  the  sum  of  four 
liundred  and  nine  dollars  and  twenty  cents,  as  the  owner  of  the 
said  lots,  and  that  such  proceedings  had  been  had,  that  a  precept 
had  been  issued  to  the  treasurer  of  the  said  city,  commanding  him 
to  make  said  sum  of  money  and  the  costs  by  the  sale  of  the  said 
premises,  and  that  he  would  do  so,  unless  restrained.  The  appellees 
demurred  to  the  complaint,  which  was  sustained,  and  the  appellant 
excepted,  and  refusing  to  amend,  the  court  rendered  final  judgment 
for  the  appellees,  and  the  appellant  appealed  to  this  court 

J.  L  Wordeuy  J.  Morris^  W.  H.  WelJierSy  W.  H.  Coombs  and  W. 
H,  H.  Millej*y  for  appellants. 

JZ.  S>  Robertson  and  Colericky  for  appellee. 

BusKiRK,  J.  The  only  error  assigned  is,  for  sustaining  the  de- 
murrer to  the  complaint.  Did  the  court  err  in  sustaining  such 
demurrer  ? 

There  is  no  doubt  that,  under  our  constitution,  the  premises  de- 
scribed in  the  complaint  were  exempt  from  State  and  county  taxa- 
tion. Sec.  1  of  article  10, 1  O.  &  H.  50  ;  §  6  of  Assessment  Laws,  1 
O.  &  H.  69 ;  The  Common  Council^  etc.  v.  McLean^  8  Ind.  328 ;  Orr 
▼.  Baker,  4  id.  86. 

There  is  just  as  little  doubt  that  a  tax,  as  contemplated  by  the 
constitution  and  statute  referred  to,  is  entirely  separate  and  distinct 
from  an  assessment  for  local  purposes,  and  hence  such  an  assessment 
does  not  come  within  the  exemption.  This  question  has  been  ably 
discussed  by  this  court  in  the  case  of  Palmer  v.  Stumph,  29  Ind.  329. 
To  the  same  point  are  other  decisions  in  other  States  having  consti- 
tutional and  statutory  provisions  like  ours.  The  Northern  Indiana 
Railroad  Company  v.  Connelly,  10  Ohio  St.  159;  2%^  Northern 
Liberties  v.  St.  John^s  Church,  13  Penn.  104 ;  The  State  v,  Robert- 
^ony  4  Zab.  504 ;  Lefevre  v.  Mayor,  etc,  of  Detroit,  2  Mich.  586 ; 
Bleecker  t.  Ballou,  3  Wend.  263.  From  these  authorities  it  is  estab- 
lished that  an  assessment  is  not  a  tax,  such  as  will  entitle  the  appel- 
lant to  exemption  under  our  constitution  and  statutes. 

The  authorities  above  cited  also  show  that  the  several  States  hare 
uniformly  held  that  church  property  can  be  assessed  tor  street  im< 
provements  by  municipal  corporations.    A  leading  case  is  that  of. 
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In  the  matter  of  the  application  of  the  mayor,  aldermen  and  com«^ 
monalty  of  tlie  city  of  New  York,  for  the  enlarging  and  improv* 
ing  a  part  of  Nassau  street,  in  the  said  city,  11  Johns.  77, 

This  decision  of  the  New  York  court,  under  a  State  constitution 
similar  to  ours  in  reference  to  the  exemption  of  church  property 
fixjm  taxation,  has  been  followed  and  approved  by  many  other  kStates 
with  similar  constitutional  exemptions. 

The  real  and  substantial  question  involved  in  this  ciise  is,  whether 
the  property  of  the  appellants  not  having  been  appraised  and  as- 
sessed for  the  purpose  of  State,  county  and  city  taxation,  there  ia 
any  mode  provided  by  the  statute  by  which  the  ralue  of  the  prop- 
erty can  be  ascertained,  and  the  expense  properly  chargeable  against 
the  said  property  for  the  construction  of  such  sewer  can  be  fixed 
and  determined. 

The  forty-third  clause  of  §  53,  3  Ind.  Stat*  88,  of  the  act  provid- 
ing  for  the  incorporation  of  cities,  reads  as  follows : 

*'  Forty-third.  To  construct  and  regulate  sewers,  drains  and  ci«- 
terns,  and  provide  for  the  payment  of  the  cost  of  constructing  the 
same;  to  cause  the  same  to  be  done  by  contract,  given  to  the  best 
bidder,  after  adyertising  to  receive  proposals  therefor ;  to  provide 
for  the  estimate  of  the  cost  thereof,  and  the  assessment  of  the  same 
n]K>n  the  owners  of  such  lots  and  lands  as  may  be  benefite<l  ^lereby, 
in  8m?h  equitable  proportion  as  the  common  council  may  deem  just,, 
which  estimate  shall  be  a  lien  upon  such  lots  and  lands,  and  may  be 
et^orced  b}  salf  of  the  same,  in  such  manner  as  the  common  coun- 
cil  may  provide;  provided,  however,  that  not  (to)  exceed  ten  pet 
cent  of  the  value  of  such  lot  or  lands,  as  the  same  is  valued  and  aa* 
sessed  upon  the  tax  duplicate  for  State  and  county  or  city  taxes,  shall 
be  assessed  against  such  lot  or  lands,  in  any  one  year." 

It  is  earnestly  maintained  by  the  appellant,  that  inasmuch  as  the 
premises  owned  and  used  by  it  have  never  been  appraised,  valued, 
assessed  or  placed  on  the  duplicate  for  State,  county  or  city  taxes^ 
the  value  of  the  said  premises  cannot  be  ascertained  in  that  mode, 
and  that  the  legislature  having  failed  to  provide  any  other  mode  by 
which  its  value  could  be  ascertained,  the  estimate  made  by  the  city 
civil  engineer  was  illegal  and  void. 

Two  briefs  have  been  filed  by  the  appellees.  The  one  by  the 
counsel  for  the  city,  and  the  other  on  behalf  of  the  contractors* 
The  positions  assumed  by  the  counsel  for  the  appellees  are  not 
entirely  harmonious  and  consistent  with  each  other. 
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The  counsel  for  the  city  assumes  the  followiDg  position,  namely 
^  Taxes  are  public  burdens,  imposed,  as  burdens,  for  the  purpose 
of  a  general  revenue;  assessments  are  made  with  reference  to  the 
gpecial  benefit  which  such  property  derives  from  the  expenditure." 
See  Palmer  v.  Stumphy  29  Ind.  329 ;  The  Norilisrn  Indiana  Rap" 
road  Company  v.  Connelly^  10  Ohio  St  159.  There  has  been  no 
decision  in  this  State,  as  yet,  upon  the  effect  of  the  proviso  relied  on 
by  appellant,  but  there  has  been  a  decision  made  by  the  supreme 
court  of  Ohio,  which,  we  think,  is  of  high  authority  upon  the  sub- 
ject, because  based  upon  a  similar  statute.  The  statute  will  be 
found  on  page  1546  of  Swan  and  Gritch.  Stat.  We  will  quote  a  part 
of  this  statute,  which  is  as  follows : 

"  After  speaking  of  the  mode  of  making  these  street  improve- 
ments, the  statute  continues:  that  the  'common  council  may,  by 
ordinance,  levy  and  assess  a  tax,  to  defray  all  the  expenses  conse- 
quent upon  such  improvements,  on  the  owner  or  owners  of  the  lota 
or  lands,  or  on  the  lots  or  lands  by  or  through  which  such  street, 
alley,  or  public  highway  shall  pass,  according  to  the  true  intent  and 
meaning  of  this  section,  either  by  the  foot  front  of  the  lots  or  lands 
bounding  and  abutting  thereon,  or  according  to  the  value  of  such 
lots  or  lands,  as  assessed  for  taxation  under  the  general  laws  of  the 
State,  as  the  city  council  may,  in  each  case,  determine.*  Then  fol- 
lows a  proviso,  similar  to  that  relied  upon  by  the  appellant,  which  is 
in  words,  as  follows :  *  provided,  that  in  no  case  shall  the  tax  levied 
and  assessed  upon  any  lots  or  lands,  for  any  improvement  authorized 
by  this  section,  amount  to  more  than  fifty  per  cent  of  the  value  of 
said  lots  or  lauds,  to  be  estimated  after  the  said  improvement  has 
been  made,  and  all  the  cost  of  the  said  improvement,  exceeding  said 
per  centum,  that  would  otherwise  be  chargeable  on  said  lots  or  lands, 
shall  be  paid  by  the  municipal  corporation  out  of  its  general  reve- 
nues.' If  the  position  of  the  appellant  be  correct  upon  the  proviso 
in  clause  43  of  section  53  of  our  city  charter,  then,  by  the  same 
argument,  the  cities  of  Ohio,  under  their  charter,  might  assess  all 
lots  or  lands  for  street  improvements  if  abutting  on  the  street,  by 
the  foot  front,  but  if  they  should  adopt  the  other  mode,  viz. :  *  accord- 
ing to  the  value  of  such  lots  or  lands  as  are  assessed  for  taxation 
under  the  general  laws  of  the  State,'  then  they  could  not  assess  '  all 
lots  or  lands,'  but  only  such  as  might  be  valued  and  assessed  foi 
State,  county  or  city  taxation." 

The  Northern  Indiana  Railroad  Company  v.  ConnMiff  10  Ohio 
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St  159^  and  Creighton  v.  Scott^  14  id.  440^  are  referred  to  as  oontain- 
u.g  a  coQstructioD  of  the  Ohio  statnte  above  quoted,  and  that  duch 
decisions  are  applicable  to  the  case  under  consideration.  It  i»  pro- 
vided \ii  the  Ohio  statute  that  the  '^  common  council  may,  by  ordi- 
nance^ levy  and  assess  a  tax  to  defray  all  the  expenses  consequent 
cjton  such  improvements,  on  the  owner  or  owners  of  the  lots  or 
lands,  or  on  the  lots  or  lands  by  or  through  which  such  street,  alley, 
or  public  highway  shall  pass,  according  to  the  true  intent  and  mean- 
ing of  this  section,  either  by  the  foot  front  of  the  lots  or  lands  abut- 
ting and  bounding  thereon,  or  according  to  the  value  of  such  lots 
or  lands,  as  assessed  for  taxation  under  the  general  laws  of  the 
State,  as  the  city  council  may  in  each  case  determine." 

By  the  above  statute  two  modes  were  provided  for  levying  the  tax, 
and  the  city  council  had  the  right  to  adopt  either  mode. 

I'he  supreme  court  of  Ohio,  in  The  Northern  Indiana  Railroad 
Co,  V.  Connelly y  aupray  say:  "The  law,  purposely,  leaves  the  city 
authorities  free  to  adopt  whichever  mode  they,  under  the  circum- 
stances, may  deem  most  equitable." 

In  Creighton  v.  Scotty  supra^  the  court  say:  "The  power  is  here 
given  the  corporation  of  electing  which  of  the  two  modes  of  assess- 
ment ii  will  adopt;  but  when  this  election  is  made,  the  discretion 
ends,  and  the  law  prescribes  the  rule  of  uniformity  for  the  imposi- 
tion of  the  cluirge,  as  well  as  the  extent  of  its  operation." 

The  forty-third  clause  of  section  b'-l  of  our  city  charter  does  not  give 
any  discretion  to  the  common  council.  There  is  but  one  mode  pro- 
dded. It  was  held  in  the  above  cases  that  when  the  election  was 
made,  the  mode  pointed  out  by  the  law  had  to  be  pursued.  Either 
the  one  mode  or  the  other  had  to  be  pursued.  When  a  power  is 
conferred  upon  a  court  of  inferior  and  limited  jurisdiction,  or  upon 
the  municipal  authorities  of  a  city,  and  the  manner  in  which  the 
power  is  to  be  exercised  is  pointed  out  and  prescribed,  that  mode 
must  be  pursued;  for  such  courts  or  the  common  council  of  a  city 
can  exercise  no  power  that  is  not  directly,  or  by  necessary  implica- 
tion, conferred.  When  the  legislature  says  that  a  thing  shall  be 
done  in  a  particular  manner,  it  cannot  be  done  in  a  different  man- 
ner, and  this  is  especially  bo  where  there  are  negative  words,  that 
in  eticct  prohibit  the  doing  of  the  thing,  unless  it  is  done  in  the 
manner  prescribed,  as  there  are  in  the  proviso.  JSnglish  v.  Smock^ 
34  Ind.  115. 

But  it  is  maintained  that  authority  is  conferred,  in  the  body  of 
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the  olaase  under  consideration,  upon  tlitf  common  council  to  provide 
for  the  eBtimate  of  the  cost  thereof,  and  the  assessment  of  same  upon 
the  owners  of  such  lots  and  lands  as  may  be  benefited  thereby,  iu 
iucn  equitable  proportion  as  the  common  council  may  deem  just» 
We  are  inclined  to  think  that  the  above  clause  has  relVrenco  to  the 
benetits;  but  suppose  it  confers  fiJl  authority  on  the  coiuiudu  couu- 
cil  to  make  estimates,  is  not  the  power  thus  conferred  taken  away» 
unless  it  is  done  iu  the  manner  pointed  out  in  the  proviso  ? 

In  VoorJtees  v.  Bank  of  United  StateSy  10  Pet  449,  it  was  held, 
that  ''a  proviso  in  deeds  or  laws  is  a  limitation  or  exception  to  a 
flprant  made  or  authority  conferred ;  the  effect  of  which  is  to  declare 
that  tlie  one  shall  not  operate,  or  the  other  be  exercised,  unless  in 
the  case  provided."    See  Wayman  v.  Southard,  10  Wheat.  1. 

Sedgwick  says :  *'  A  curious  rule  of  a  very  arbitrary  nature,  to 
which  I  have  already  alluded,  prevails  with  regard  to  provisos.  It 
is,  that  when  the  proviso  of  an  act  of  Parliament  is  directly  repug- 
nant to  the  main  body  of  it,  the  proviso  shall  stand,  and  be  held  a 
repeal  of  the  provision,  as  it  speaks  the  last  intention  of  the  makers.'' 
Attorney- General  v.  Chelsea  Water  Works  Company y  Pitzg.  196;  2 
Dwarris  on  Stat  515 ;  Rex  v.  Justices  of  MiddleseZy  2  B.  ft  Ad.  818^ 

The  mode  of  making  assessments  upon  property  for  street 
improvements  is  quite  different  from  that  provided  in  the  case  of 
sewers.    It  is  provided  in  section  68,  3  Ind.  Stat  98,  as  follows : 

^'  And  the  common  council  are  hereby  invested  with  full  powers 
to  pass  by-laws  and  ordinances  providing  how  and  in  what  manner 
the  repairs  shall  be  made,  and  in  what  manner  the  same  shall  be 
assessed  and  collected  from  such  owner  or  owners,  and  the  manner 
in  which  the  lien  of  the  city  for  the  expense  incurred  by  her  may  be 
enforced  against  the  lot  or  lots  of  such  owner  or  owners."  Section 
70  of  said  act  confers  on  the  common  council  the  power  to  cause 
estimates  to  be  made  from  time  to  time  of  the  amount  of  work 
done  by  the  contractor,  and  to  require  such  amount  to  be  paid  to 
nim,  etc 

By  the  above  sections  full  and  ample  discretion  is  conferred  on 
uhe  council  in  reference  to  street  improvements.  The  counsel  for 
the  contractors,  in  their  brief,  assume  the  following  positions: 

'*  We  insist  that  the  proviso  has  no  such  effect  as  is  claimed  for  it, 
and  that  it  can  only  have  effect  given  to  it  by  applying  it  only  to 
the  cases  for  which  it  was  intended,  and  by  holding  that  the  legisla- 
ture (lid  not  intend  to  give  the  benefit  of  the  ten  \h\r  conf  clause  to 
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wealthy  corporations  but  only  to  individaal  prop<)ir/ o^iierSy  who 
might  be  seriously  inconyenienced  by  a  burdensome  ass^^ssment  for 
the  improvement 

^'  We  think  the  true  construction  of  the  clause  with  the  proviso 
must  be,  that  the  proviso  does  not  abrogate  the  power  to  assess 
church  property,  conferred  by  the  enactment  preceding  it,  but  that 
being  remedial,  and  for  the  benefit  of  property  owners  simply,  il 
does  not  apply  or  take  effect  in  a  case  where  the  property  beneficed 
is  not  on  the  tax  duplicate  at  all,  and  consequently  that  the  owners 
of  property,  not  on  the  duplicate,  cannot  claim  any  benefit  under 
the  proviso,  but  must  become  at  once  liable  for  the  whole  amount 
of  the  assessment" 

We  do  not  think  that  the  above  construction  is  correct  We  can- 
not bring  our  minds  to  the  conclusion  that  the  legislature  intended 
to  impose  upon  churches  and  educational  institutions  harder  condi- 
tions than  were  imposed  upon  the  private  citizen,  whether  rich  or  poor* 
It  would  create  unjust  discriminations.  It  would  be  quite  as  reason- 
able to  presume  that  the  legislature  did  not  intend  to  assess  any 
property  that  was  not  on  the  tax  duplicate  for  State,  county  and 
city  purposes.  We  do  not  think  that  either  of  the  above  construc- 
tions is  correct  The  more  reasonable  presumption  is,  that  it  neve« 
«>ccurred  to  the  draftsmen  of  the  above  section  that  there  was  anj 
property  that  was  not  on  the  tax  duplicate.  In  our  judgment  it 
^  as  an  accidental  omission.  The  value  of  the  premises  in  controrersy 
not  being  on  the  tax  duplicate,  and  they  having  never  been  valued 
ami  lissessed  for  State,  county  or  city  taxes,  the  estimates  for  the 
work  done  cannot  be  made  on  such  valuation,  and  there  being  no 
other  mode  provided  for  ascertaining  the  value  of  such  property,  the 
estimates  made  by  the  city  civil  engineer  were  made  without  author- 
ity of  law,  and  are  consequently  illegal  and  void. 

Wo  have  reached  this  conclusion  after  a  very  careful  and  mature 
consideration,  and  with  much  reluctance.  But  it  is  our  duty  to  con- 
strue the  law  as  made  by  the  legislature.  We  possess  no  legislative 
power.    The  remedy  must  be  provided  by  the  law-making  power. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded 
with  directions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

KOTK— 0M  The  StaUt  The  Protettant  FoaUr  Home  Society  r.  The  Maynr^ete..  jxM. 
SrttadvDO^  Baptist  Church  v.  McAtu*  8  Am.  Rep.  480,  wherein  church  property  wwm 
Belli  liable  to  be  ajieesaed  for  local  Improvements  althoiijirh  expiiiiit  In*  l'<^^'  fmri)  t'lz- 
Atlon.    See  alsn  rioi«»  tn  »-hUI  rHs«».  —  Hkp. 

V..,.   \    -  •; 
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State,  appc41ant»  v.  OiBSOV. 

(96  Ind.  889.) 
DanJUd  of  laws  —  ^aJte  law  forbidding  intermarriage  between  races  vaUd, 

Bj  a  law  of  Indiana  intermarriage  between  white  persona  and  negroea  is  made 
a  felonj  Upon  a  prosecution  for  violation  of  this  law,  held,  that  the  regu- 
lation of  the  marriage  contract  is  under  the  control  of  the  State  goyernments, 
and  that  the  statute  in  question  was  not  abrogated  by  the  act  of  congress 
known  as  the  civil  rights  bill,  or  by  the  fourteenth  amendment  of  the  Fed- 
eral constitution. 

BusKiRK,  J.  It  appears  of  record  in  this  cause,  that  appellee 
was  charged  by  indictment  in  the  coart  below  with  having  unlaw- 
fully and  knowingly  married,  in  the  county  and  State  aforesaid,  one 
Jennie  Williams,  a  white  woman  of  this  State,  he  then  and  there 
having  one-eighth  part  or  more  of  negro,  blood. 

The  indictment  was,  upon  the  motion  of  the  appellee,  quashed, 
and  the  State,  by  her  prosecuting  attorney,  excepted  and  prosecutes 
this  appeal  to  obtain  a  reversal  of  tlie  judgment 

The  indictment  was  based  upon  the  forty-seventh  section  of  the 
act  defining  felonies,  which  reads  as  follows : 

*^  Sec.  47.  No  person  having  one-eighth  part  or  more  of  negro 
folood  shall  be  permitted  to  marry  any  white  woman  of  this  Statci 
nor  shall  any  white  man  be  permitted  to  marry  any  negro  woman,  or 
any  woman  having  one-eighth  part  or  more  of  negro  blood,  and 
every  person  who  shall  knowingly  marry  in  violation  of  the  provis- 
ions of  this  section  shall,  upon  conviction  thereof,  be  imprisoned  in 
the  State's  prison  not  less  than  one,  nor  more  than  ten  years,  and 
be  fined  not  less  than  tsl,000  nor  more  than  $5,000."  2  G.  &  U. 
452. 

The  sole  question  which  is  presented  for  our  consideration  and 
decision  is  as  to  the  correctness  of  the  ruling  of  the  court  in  quash- 
ing the  indictment  It  seems  to  be  conceded  by  the  appellee,  that 
the  indictment,  under  our  Code  of  Oriminal  Procedure,  is  good  in 
substance  and  matter  of  form,  if  the  section  of  our  statute  above 
quoted  is  still  in  force;  but  it  is  earnestly  maintained  that  all  the 
laws  of  our  State  prohibiting  the  intermarriage  of  negroes  and 
white  persons  were  abrogated  by  the  ratification  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States,  and  the  pjis 
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flage  of  the  civil  rights  bilL     The  position  assumed  by  the  attorney 
of  the  appellee  is  stated  in  these  words : 

'^  The  appellee  contends  that  all  the  laws  of  this  State  prohibiting 
the  marrying  of  blacks  and  whites  are  abrogated  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  Stat^  and  the  law  of 
congress  passed  in  pursuance  to  that  amendment,  which,  in  express 
terms,  confers  upon  colored  people  the  power  of  making  con- 
tracts. 

**  Marriage,  by  the  laws  of  Indiana,  being  only  a  civil  contract 
(1  6.  &  H.  428,  §  1),  it  follows  that  the  marriage  specified  in  this 
indictment  was  lawful ;  and  hence  the  judgment  of  the  court  is  cor- 
rect" 

The  only  question  presented  for  the  decision  of  this  court  is, 
whether  the  position  assumed  by  the  appellee  is  correct  ?  The  mag- 
nitude and  importance  of  the  question  involved  cannot  be  overesti- 
mated, and  we  have  given  it  our  best  and  most  thoughtful  consid- 
eration. We  approach  its  investigation,  profoundly  impressed  with 
the  weight  of  responsibility  that  our  oath  to  support  the  constitu- 
tion of  the  United  States  and  of  the  State  of  Indiana  has  imposed 
upon  us. 

The  first  section  of  the  fourteenth  amendment  is  in  these  words. 

'*  Sec.  1.  All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  StateSi 
and  of  the  State  wherein  they  reside.  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  law." 

This  amendment  was  proposed  by  congress,  June  16, 1866,  and 
declared  by  the  secretary  of  State  to  have  been  ratified  July  28, 
1868. 

This  amendment  contains  four  separate  and  distinct  propositions 
First,  it  confers  the  right  of  citizenship  upon  all  persons  bom  or  nat* 
uralized  in  the  United  States,  and  who  are  subject  to  the  jurisdic- 
tion thereof;  second,  it  declares  that  no  State  shall  make  or  enforce 
any  law  which  sliall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  third,  it  prohibits  any  State  from  depriving 
my  citizen  of  life,  liberty  or  property  without  due  process  c*  law; 
fourth,  it  provides  that  no  State  shall  deny  to  any  person  within  its 
jurisd lotion  the  equal  protection  of  the  law. 
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It  ie  flottled  by  very  high  authohEy  that,  in  placing  a  constrnotioa 
upon  a  constitution,  or  any  clause  or  part  thereof,  a  court  sbould 
look  to  the  history  of  the  times,  and  examine  the  state  of  things  ex- 
isting when  the  constitution,  or  any  part  thereof,  was  framed  and 
adopted,  to  ascertain  the  old  law,  the  mischief  and  the  remedy. 
The  court  should  also  look  to  the  nature  and  objects  of  the  particu- 
lar powers,  duties  and  rights  in  question,  with  all  the  light  and 
aids  of  cotemporary  history,  and  give  to  the  w^ords  of  each  provis- 
ion just  such  operation  and  force,  consistent  with  their  legitimate 
meaning,  as  will  fairly  secure  the  end  proposed.  Kendall  t.  The  I7» 
S.,  12  Pet.  oU ;  Frigg  v.  The  CommonweaUh,  16  id.  539. 

Guided  by  these  wise  and  well-settled  rules  of  interpretation,  we 
proceed  to  place  a  construction  upon  the  section  under  considera- 
tion.  The  persons  referred  to  in  the  section  under  examination  are 
described  as  **  all  persons  born  or  naturalized  in  the  United  States. "^ 
'i'he  race  or  class  of  persons  intended  to  be  benefited  are  not  de- 
scribed. It  is  quite  manifest  that  it  did  not  refer  to  persons  of  the 
white  race,  for  when  persons  of  that  race  are  bom  in  the  United 
States,  they  are  by  birthright  citizens,  and  when  they  are  bom  else- 
where and  have  been  naturalized  under  the  law  of  congress,  they 
become  citizens  of  the  United  States  and  of  the  State  where  they 
reside.  We  know  from  the  history  of  the  times  that  the  main  pur* 
pose  of  this  amendment  was  to  confer  the  right  of  citizenship  upon 
persons  of  the  African  race,  who  had  previously  not  been  citizens- 
When  these  persons  became  citizens,  they  were  entitled  to  the  priv- 
ileges and  immunities  secured  to  all  citizens  by  section  two  of  arti- 
cle four,  which  declares  that  "  the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the  several 
States,''  but  the  framers  and  advocates  of  this  amendment  seemed 
to  be  unwilling  to  rely  upon  the  above  section,  and  therefore  added 
the  other  clauses,  which  were  intended  to  secure  to  the  newly-made 
citizens  the  full  and  equal  protection  of  the  law. 

The  learned  attorney  for  the  appellee  has  not  informed  us,  in  hit 
brief,  which  one  of  the  clauses  of  the  said  section  has  bad  the  efled 
to  abrogate  our  laws  prohibiting  the  intermarriage  of  persons  of  the 
white  and  black  races.  It  certainly  cannot  be  the  first,  for  the  only 
object  and  effect  of  that  clause  was  to  confer  the  right  of  citizen- 
ship upon  certain  classes  of  persons  who  had  not  been  theretofoit 
citizens,  and  among  these  classes  were  persons  of  the  African  race. 

Nor  can  the  second  clause  be  construed  to  have  that  effect    The 
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purpose  of  this  clause  was  to  secure  to  the  newly-created  citizens 
the  same  privileges  and  immunities  which  had  theretofore  been  en- 
joyed by  the  former  citizens  of  the  United  States.  It  is  quite  prob- 
able that  this  clause  l)ad  reference  to  the  political  rights  and  priv- 
ileges of  the  persons  who  h^id  by  the  first  clause  been  made  citizens 
of  the  United  States  and  of  the  State  wherein  they  resided.  The 
purpose  of  the  third  clause  was  to  protect  the  persons  referred  to 
and  embraced  in  the  first  clause,  in  life,  liberty  and  property.  The 
plain  and  manifest  intention  was  to  make  all  the  citizens  of  the  United 
^)tates  equal  before  the  law  in  all  the  States  of  the  Union.  The 
fourth  clause  seems  to  have  been  added  in  the  abundance  of  caution, 
for  it  provides  in  express  terms  what  was  the  fair,  logical  and  just 
implication  from  what  had  preccnled  it,  and  that  was,  that  the  per- 
sons made  citizens  by  the  amendment  should  be  protected  by  the 
laws  in  the  same  nninner,  and  to  the  same  extent,  that  white  citi- 
zens were  protected. 

The  fourteenth  amendment  contains  no  new  grant  of  power  from 
the  people,  who  are  the  inherent  possessors  of  all  power,  to  the  Fed- 
eral government  It  did  not  enlarge  the  powers  of  the  Federal  gov- 
ernment, nor  diminish  those  of  the  States.  The  inhibitions  against 
the  States  doing  certain  things  have  no  force  or  effect  They  do  not 
prohibit  the  States  from  doing  any  act  that  they  could  have  Jone 
without  them.  The  constitution  was  made  for  the  protection  of  all 
citizens.  It  is  adapted  to  our  condition  in  every  state  of  our  national 
advancement  When  new  territory  is  acquired  or  new  citizens  cre- 
ated, the  constitution  extends  itself  over  and  protects  the  territory 
and  citizen  in  the  same  manner  that  it  extended  over  and  protected 
the  original  thirteen  States  and  the  men  who  achieved  our  independ- 
ence, and  made  the  constitution,  and  formed  the  union  of  the  States. 
From  the  Atlantic  to  the  Pacific,  and  from  the  lakes  to  the  borders 
of  Mexico,  it  has  stretched  forth  its  cherishing  arm  over  our  people, 
and  diffused  its  blessings  on  all  alike.  The  only  effect  of  the 
amendment  under  consideration  was  to  extend  the  protection  and 
blessings  of  the  constitution  and  laws  to  a  new  class  of  persons. 
When  they  were  made  citizens  they  were  as  much  entitled  to  the 
protection  of  the  constitution  and  the  laws  as  were  the  white  citizens, 
and  the  States  could  no  more  deprive  them  of  privileges  and  immu- 
cities  than  they  could  citizens  of  the  white  race.  Citizenship 
entitled  them  to  the  protection  of  life,  liberty,  and  property,  and  the 
full  and  equal  protection  of  the  laws.    Nor  has  the  ratification  of 
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this  amendineDt  in  auy  manner  or  to  any  extent  impaired,  weakened^ 
or  taken  away  any  of  the  reserved  rights  of  the  States,  as  they  had 
existed  and  been  fully  recognized  by  every  department  of  the 
national  government  from  its  creation.  This  amendment  conferred 
citizenship  upon  persons  of  the  African  race,  but  we  will  hereaftei 
inquire  and  decide  whether  citizenship  conferred  on  them  the  right 
to  intermarry  with  persons  of  the  white  race. 

But  it  is  urged  that  the  civil  rights  bill  has  abrogated  the  section 
of  our  statute  which  renders  it  a  felony  for  a  negro  to  marry  a  white 
woman  of  this  State,  or  for  a  white  man  to  marry  a  negro  woman* 
It  is  claimed  that  the  first  section  of  the  said  act  which  confers  upon 
persons  of  the  African  race  the  right  to  make  and  enforce  con  tracts 
has  made  it  lawful  for  negroes,  in  all  of  the  States,  to  make  and  enter 
into  contracts  of  marriage  with  persons  of  the  white  race.  The 
argument  is,  that  under  our  laws  marriage  is  a  civil  contract,  and 
as  negroes  are  authorized  to  make  contracts,  that,  therefore,  they 
can  make  any  kind  of  contracts,  notwithstanding  the  contract  may 
be  in  violation  of  the  laws  of  an  independent  and  sovereign  State. 
Waiving  for  the  present  the  power  of  congress  to  pass  a  law  author- 
izing any  class  of  persons  to  make  and  enforce  contracts  in  a  State, 
we  proceed  to  examine  the  first  section  of  the  civil  rights  bill,  and 
to  determine  whether  the  position  assumed  by  the  appellee  is  sus- 
tained thereby.  In  our  opinion  it  is  wholly  untenable,  and  that 
this  is  demonstrated  by  the  plain,  express,  and  undoubted  language 
of  the  said  section. 

The  first  section  of  the  said  act  is  in  these  words:  '^  That  all  per- 
sons bom  in  the  United  States,  and  not  subject  to  any  foreign  power, 
excluding  Indians  not  taxed,  are  hereby  declared  to  be  citizens  of 
the  United  States ;  and  that  such  citizens  of  every  race  and  color, 
without  regard  to  any  previous  condition  of  slavery  or  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the  party  shall 
have  been  duly  convicted,  shall  have  the  same  right  in  every  State 
and  territory  in  the  United  States  to  make  and  enforce  contracts, 
to  sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property,  and  to  have  the  full  and 
eq  aal  benefit  of  all  laws  and  proceedings  for  the  security  of  person 
and  property  as  is  enjoyed  by  white  persons,  and  shall  be  subject  to 
like  punishment,  pains  and  penalties,  and  to  none  other,  any  law, 
statute,  ordinance,  regulation  or  custom  to  the  contrary  notwith- 
standing." 
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This  act  took  effect  on  the  9th  duy  of  A])ri1,  18G6,  which  was 
\mor  to  the  ratification  of  the  fourteenth  amendment  This 
amendment  seems  to  have  been  mainly  copied  from  or  modeled 
after  the  section  above  quoted  from  the  civil  rights  bill.  This  sec- 
tion confers  upon  persons  of  the  African  race  the  power  to  make 
and  enforce  contracts.  The  power  as  conferred  in  the  first  part  of 
the  section  is  without  limitation,  but  in  the  subsequent  part  of  the 
section  it  is  restricted  and  qualified  by  the  plain  and  express  declara- 
tion, that  the  rights  conferred  shall  be  enjoyed  and  exercised,  i» 
the  same  manner  and  to  the  same  extent  '^as  is  enjoyed  by  white 
persons."  The  only  force  and  effect  of  this  section  was  to  confer 
upon  persons  of  the  African  race  the  same  civil  rights,  privileges 
and  immunities  as  had  been  enjoyed  by  persons  of  the  white  race. 

It  therefore  becomes  necessary  for  us  to  inquire  whether  congress 
possesses  the  power,  under  the  Federal  constitution,  to  pass  a  law 
regulating  and  controlling  the  institution  of  marriage  in  the  several 
States  of  this  Union ;  and  this  will  involve  a  brief  inquiry  into  the 
nature  and  character  of  our  complex  system  of  government 
Anterior  to  the  adoption  of  the  Federal  constitution,  the  States 
existed  as  independent  sovereignties,  possessing  supreme  and  abso- 
lute power  over  all  questions  of  local  and  internal  government 
The  States  were  independent  of  each  other,  and  each  possessed  the 
power  to  regulate  and  control  its  domestic  institutions.  The  gov- 
ernment of  the  United  States  was  not  created  by  the  States  acting 
in  their  sovereign  capacity,  but  the  people  of  the  several  States, 
acting  in  their  individual  capacity.  The  Federal  governmenc  was 
not  created  for  the  purpose  of  regulating  and  controlling  the 
domestic  and  internal  affairs  of  the  States,  but  the  purposes  of  its 
creation  are  declared  in  the  preamble  to  the  constitution,  and  these 
are  "  to  form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defense,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty.^'  The  States  being 
independent,  they  recognized  no  common  head.  They  were  com- 
petent to  manage  and  conduct  their  local  and  internal  affairs,  but 
they  needed  a  superior  and  central  power  to  regulate  commerce  and 
intercourse  between  the  States  and  with  foreign  nations.  Indeed, 
the  whole  frame  of  the  constitution  supports  this  construction.  AU 
the  powers  which  relate  to  our  foreign  intercourse  are  confided  to  the 
general  government  Congress  has  the  power  to  regulate  commerce 
with  forei^  nations,  and  among  the  States,  to  define  and  punish 
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piracies  and  felonies  committed  on  the  high  seas,  and  offenses 
against  the  laws  of  nations;  to  declare  war,  to  grant  letters  of 
marque  and  reprisal ;  to  raise  and  support  armies ;  to  provide  and 
maintain  a  navy;  to  coin  money,  and  regulate  the  value  thereof: 
to  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on 
the  subject  of  bankruptcies  in  the  United  States;  to  establish  post- 
ofiices  and  post-roads;  to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  iusurrections  and  repel 
Evasions.  The  powers  conferred  on  the  general  government  are  of 
a  general  and  national  character,  and  none  of  them  authorize  or 
permit  any  interference  with,  or  control  over,  the  local  and  internal 
affairs  of  the  State.  The  general  government  is  one  of  limited  and 
enumerated  powers^  and  it  can  exercise  no  power  that  is  not 
expi'essly,  or  by  implication,  granted.  The  peoitle  being  the 
inherent  possessors  of  all  governmental  authority,  it  necessarily  and 
logically  resulted  that  all  powers  not  granted  to  the  general  govern* 
ment,  or  prohibited  to  the  State  governments,  were  retained  by  the 
States  and  the  people,  but  the  great,  wise  and  illustrious  men  who 
framed  our  matchless  form  of  government  were  so  jealous  of  the 
right  of  local  self-government  that  they  were  unwilling  to  leave 
the  question  of  the  reserved  powers  to  implication  and  construction. 
Hence,  within  two  years  after  the  adoption  of  the  Federal  constitu- 
tion, twelve  amendments  thereto  were  submitted  by  congress  to 
the  States  for  ratification,  which  were  ratified.  The  ninth  and 
tenth  atiKMidments  read  as  follows: 

^*  9th.  The  enumeration  in  the  constitution  of  certain  rights  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people.'^ 

^*  10th.  The  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

Chief  Justice  Chase,  in  Lane  County  v.  Oregon^  7  Wall.  76, 
draws  with  great  clearness  and  force  the  true  line  of  distinction 
between  the  powers  of  the  Federal  and  State  governments.  He 
says:  ^'The  people  of  the  United  States  constitute  one  nation, 
under  one  government,  and  this  government,  within  the  scope  of 
the  powers  with  which  it  is  invested,  is  supreme.  On  the  other 
band,  the  people  of  each  State  compose  a  State,  having  its  own 
government,  and  endowed  with  all  the  functions  essential  to  separate 
and  independent  existence.    The  States  disunited  miglit  continne 
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to  exist.    Without  the  States  in  union  there  could  be  no  such 
political  body  as  the  United  States. 

"  Both  the  States  and  the  United  States  existed  before  the  con- 
stitution. The  people,  through  that  instrument,  established  a  more 
perfect  union  by  substituting  a  national  government,  acting  with 
ample  power  directly  upon  the  citizens,  instead  of  the  confederate 
g:?emment,  which  acted  with  powers  greatly  restricted  only  upon 
the  States.  But  in  many  articles  of  the  constitution  the  necessary 
existence  of  the  States,  and  within  their  proper  spheres  the  inde- 
pendent authority  of  the  States,  is  distinctly  recognized.  To  them 
nearly  the  whole  charge  of  interior  regulation  is  committed  or  left; 
to  them,  and  to  the  people,  all  powers  not  expressly  delegated  to 
the  national  government  are  reserved.  The  general  condition  was 
well  stated  by  Mr.  Madison,  in  the  Federalist,  thus :  *  The  Federal 
and  State  governments  are,  in  fact,  but  different  agents  and  trustees 
of  the  people,  constituted  with  different  powers  and  designated  for 
different  purposes.'  *' 

Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  in  the  recent  case  of  The  Collector  v. 
Dayy  11  Wall.  113,  says:  "It  is  a  familiar  rule  of  construction  of 
the  constitution  of  the  Union,  that  the  sovereign  powers  vested  in 
the  State  governments  by  their  respective  constitutions  remain 
laialtered  and  unimpaired,  except  so  far  as  they  were  granted  to  the 
government  of  the  United  States.  That  tlie  intention  of  the 
framers  of  the  constitution  in  this  ivsi)ect  niiglit  not  he  misunch^r- 
stood,  this  rule  of  interjiretation  is  expressly  declared  in  the  tenth 
article  of  the  amendments,  namely:  'The  powers  not  delegated  to 
the  United  States  are  reserved  to  the  States  respectively,  or  to  the 
people.'  The  government  of  the  United  States,  therefore,  can  claim 
no  powers  which  are  not  granted  to  it  by  the  constitution,  and  the 
powers  actually  granted  must  be  such  as  are  expressly  given,  or 
given  by  necessary  implication.  The  general  government  and  the 
States,  although  both  exist  within  the  same  territorial  limits,  are 
separate  and  distinct  sovereignties,  acting  separately  and  independ- 
ently of  each  other,  within  their  respective  spheres.  The  former, 
in  its  appropriate  sphere,  is  supreme ;  but  the  States  within  the 
limits  of  their  powers  not  granted,  or,  in  the  language  of  the  tenth 
amendment,  *  reserved,'  are  as  independent  of  the  general  govern- 
ment as  that  government  within  its  sphere  is  independent  :f  th« 
States. 

Vol.  X.  — 7 
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'' Upon  looking  in  the  constitution  it  will  be  found  that  but  a 
few  of  the  articles  in  that  instrument  could  be  carried  into  practical 
effect  without  the  existence  of  the  States.  Two  of  the  great  depart- 
ments of  the  government,  the  executive  and  the  legislative,  deiHind 
upon  the  exercise  of  the  powers,  or  upon  the  people  of  the 
States.  The  constitution  guarantees  to  the  States  a  ropubruaii  f«»r!ii 
of  government,  and  protects  each  against  invasion  or  domestic  vio- 
lence. Such  being  the  sepjirate  and  independent  condition  of  the 
States  in  our  complex  system,  as  recognized  by  the  constitution,  and 
the  existence  of  which  is  so  indispensable  that  without  them  the 
general  govemtnent  itself  would  disappear  from  the  family  of  na- 
tions, it  would  seem  to  follow  as^  reasonable,  if  not  a  necessary, 
consequence,  that  the  means  and  instruments  employed  for  carrying 
on  the  operations  of  their  governments,  for  preserving  their  exist- 
ence and  fulfilling  the  high  and  responsible  duties  assigned  to  them 
in  the  constitution,  should  be  left  free  and  unimpaired ;  should  not 
be  liable  to  be  crippled,  much  less  defeated,  by  the  taxing  of  an- 
other government,  which  power  acknowledges  no  limits  but  the  will 
of  the  legislative  body  imposing  the  tax,  and,  more  especially,  those 
means  and  instrumentalities  which  are  the  creation  of  their  sovcr* 
eign  and  reserved  rights,  one  of  which  is  the  establishment  of  the 
judicial  department  and  the  appointment  of  officers  to  administer 
their  laws.  Without  this  power  and  the  exercise  of  it  we  risk  noth- 
ing in  saying  that  no  one  of  the  States  under  the  form  of  govern- 
ment guaranteed  by  the  constitution  could  long  preserve  its  exist- 
ence. A  despotic  government  might  We  have  said  that  one  of  the 
reserved  powers  was  that  to  establish  a  judicial  department  It 
would  have  been  more  accurate  and  in  accordance  with  the  existing 
state  of  things  at  the  time  to  have  said  the  power  to  maintain  a  ju- 
dicial department  All  of  the  thirteen  States  were  in  the  possession 
of  this  power,  and  had  exercised  it  before  the  adoption  of  the  con- 
stitution, and  it  is  not  pretended  that  any  grant  of  it  to  the  general 
government  is  found  in  that  instrument  It  is,  therefore,  one  of 
the  sovereign  powers  vested  in  the  States  by  their  constitutions, 
wnich  remained  unaltered  and  unimpaired,  and  in  respect  to  which 
the  State  is  as  independent  of  the  general  government  as  that  gov- 
dmment  is  independent  of  the  States," 

In  the  case  of  Fifield  v.  Closey  15  Mich.  505,  tiia  language  ocoars. 
**  The  same  supreme  power  which  establishei.  the  departments  o^ 
the   general  government  determined  that  the  loc^l  government 
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diould  also  exist  for  their  own  pur})oses,  aud  made  it  impossible  tc 
protect  the  people  in  their  common  interests  without  them.  Each 
of  these  several  agencies  is  confined  to  its  own  sphere,  and  all  are 
strictly  subordinate  to  the  constitution,  which  limits  them,  and  in- 
dejwndent  of  other  agencies,  except  as  thereby  made  dependent. 
There  is  nothing  in  the  constitution  which  can  be  made  to  admit  of 
any  interference  by  congress  with  the  secure  existence  of  any  State 
authority  within  its  lawful  bounds." 

Xor  are  we  without  authority  in  this  State,  sustaining  and  up- 
holding the  rights  and  powers  of  the  State.  This  court,  in  Tlie 
State  V.  Garton,  32  Ind.  1,  says :  '^  And  has  this  principle,  vital  in- 
d<^  to  protect  the  national  life,  no  other  application  ?  The  benefit 
of  its  application  has  been  boldly  claimed  by  the  men  who  have 
honored  the  highest  judicial  positions  the  nation  could  bestow  on 
intellect,  learning  and  virtue.  It  has  protected  the  one  from  the 
hostile  action  of  the  many.  May  not  its  protection  also  be  invoked 
to  secure  the  many  from  an  unauthorized  exercise  of  power  by  the 
one?  Is  not  the  existence  of  the  State  governments  as  fully  recog- 
nized in  the  constitution  of  the  United  States  as  that  of  the  na- 
tional government  ?  If  the  States  may  not  exercise  a  power  which 
might  menace  the  general  government,  should  not  that  hand  also 
be  held  back  from  the  throat  of  the  former,  though  the  pressure  be 
at  present  ever  so  slight? 

"  True,  the  national  government  is  our  government,  and  we  will 
not  anticipate  an  attempt  by  it  at  our  destruction  as  a  State,  but,  as 
the  chief  justice  remarked  in  discussing  this  very  question  in  STGuU 
lodi  V.  Maryland,  'this  is  not  a  case  of  confidence.'" 

As  to  the  powers  of  the  Federal  and  State  governments  we  refer 
to  the  following  authorities : 

The  States  as  independent  sovereignties  possessed  prior  to  the 
creation  of  the  general  government  what  is  known  as  internal  po- 
lice power,  and  that  power  was  not  surrendered  to  the  general  gov- 
ernment, but  is  still  retained  by  tlie  States.  Mr.  Justice  Story,  in 
Prigij  v.  The  Coinnionwealth  of  Pennsylvania,  16  Pet.  625,  says : 
*•  To  guard,  however,  against  any  possible  misconstruction  of  our 
views,  it  is  proper  to  state  that  we  are  by  no  means  to  be  understood 
in  any  manner  whatever  to  doubt  or  interfere  with  the  police  power 
belonging  to  the  States  in  virtue  of  their  general  sovereignty.  That 
lK>lioe  power  extends  over  all  subjects  within  the  territorial  limits 
of  the  Stat'^B,  and  has  never  been  conceded  to  the  TTnited  States.'^ 
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The  police  power  of  the  States  was  very  fully  discassed  by  the 
supreme  court  of  the  United  States,  in  Tlie  City  of  New  York  v. 
MUHy  11  Pet  139,  wherein  it  is  said :  '^  But  we  do  not  place  our 
opinion  on  this  gi^ound.  We  choose  rather  to  plant  ourselves  on 
what  we  consider  impregnable  positions;  they  are  these:  That  a 
State  has  the  same  undeniable  and  unlimited  jurisdiction  over  all 
persons  and  things  within  its  territorial  limits  as  any  foreign  nation, 
where  that  jurisdiction  is  not  sunken dered  or  restrained  by  the  con- 
stitution of  the  United  States.*  That  by  virtue  of  this,  it  is  not 
only  the  right,  but  the  bouuden  and  solemn  duty  of  a  State  to 
advance  the  safety,  happiness  and  prosperity  of  its  people,  and  to 
provide  for  its  general  welfare  by  any  and  every  act  of  legislation 
which  it  may  deem  to  be  conducive  to  these  ends;  where  the  power 
over  the  particular  subject,  or  the  manner  of  its  exercise,  is  not  sur- 
rendered or  restrained  in  the  manner  just  stated.  That  all  those 
powers  which  relate  to  merely  municipal  legislation,  or  what  may, 
perhaps,  more  properly  be  called  internal  police,  are  not  thus  sur- 
rendered or  restrained ;  and  that,  consequently,  in  relation  to  these 
the  authority  of  a  State  is  complete,  unqualified  and  exclusive. 

"If  we  were  to  attempt  a  definition,  we  should  say  that  every  law 
came  within  this  description  which  concerned  the  welfare  of  the 
whole  people  of  a  State,  or  any  individual  within  it ;  whether  :t 
relate  to  their  rights,  or  their  duties;  whether  it  respected  them  aa 
men,  or  as  citizens  of  the  State ;  whether  in  their  public  or  private 
relations;  whether  it  related  to  the  rights  of  persons  or  property, 
of  the  whole  people  of  a  State,  or  of  any  individual  within  it,  and 
whose  operation  was  within  the  territorial  limits  of  the  State,  and 
upon  the  persons  and  things  within  its  jurisdiction.  But  we  will 
endeavor  to  illustrate  our  meaning  rather  by  exemplification  than 
by  definition.  No  one  will  deny  that  a  State  has  a  right  to  punish 
any  individual  found  within  its  jurisdiction,  who  shall  have  com- 
mitted an  offense  within  its  jurisdiction  against  its  criminal  laws. 
We  speak  not  here  of  foreign  ambassadors,  as  to  whom  the  doctrines 
of  public  law  apply.  We  suppose  it  to  be  equally  clear,  that  a  State 
has  as  much  right  to  guard,  by  anticipation,  against  the  commission 
of  an  offense  against  its  laws,  as  to  infiict  punishment  upon  an 
offender  after  it  shall  have  been  committed.  The  right  to  punish 
or  prevent  crime  does  in  no  degree  depend  upon  the  citizenship  of 
the  part^  who  is  obnoxious  to  the  law.     The  alien  who  shall  just 
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hare  set  his  foot  npoa  the  soil  of  the  State  is  just  as  subject  to  the 
operation  of  the  law  as  one  who  is  a  native  citizen/' 

There  can  be  no  doubt  that  congress  possesses  the  power  to  deter- 
mine who  may  or  may  not  make  contracts,  and  prescribe  the  mannei 
of  their  enforcement,  in  the  District  of  Columbia,  and  in  all  other 
places  where  the  Federal  government  has  exclusive  jurisdiction ;  but 
we  deny  the  power  and  authority  of  congress  to  determine  who  shall 
make  contracts,  or  the  manner  of  enforcing  them  in  the  several 
States.  Nor  is  there  any  doubt  that  congress  may  provide  for  the 
punishment  of  those  who  violate  the  laws  of  congress;  but  we 
utterly  deny  the  power  of  congress  to  regulate,  control,  or  in  any 
manner  to  interfere  with  the  States  in  determining  what  shall  con- 
stitute  crimes  against  the  laws  of  the  Stale,  or  the  manner  or  extent 
of  the  punishment  of  persons  charged  and  convicted  with  the  vio- 
lation of  the  criminal  laws  of  a  sovereign  State.  In  this  State 
marriage  is  treated  as  a  civil  contract,  but  it  is  more  than  a  mere 
civil  contract.  It  is  a  public  institution  established  by  God  him- 
self, is  recognized  in  all  christian  and  civilized  nations,  and  is 
essential  to  the  peace,  happiness,  and  well-being  of  society.  In  fact, 
society  could  not  exist  without  the  institution  of  marriage,  for 
upon  it  all  the  social  and  domestic  relations  are  based.  The  right 
in  the  States  to  regulate  and  control,  to  guard,  protect  and  preserve 
this  God-given,  civilizing  and  christianizing  institution  is  of  inesti- 
mable importance,  and  cannot  be  surrendered,  nor  can  the  States 
suffer  or  permit  any  interference  therewith.  If  the  Federal  govern- 
ment can  determine  who  may  marry  in  a  State,  there  is  no  limit  to 
its  xx>wer.  It  can  legislate  upon  all  subjects  connected  with  or 
growing  out  of  this  relation.  It  can  determine  the  rights,  duties 
and  obligations  of  husband  and  wife,  parent  and  child,  guardian 
and  ward.  It  may  pass  laws  regulating  the  granting  of  divorces. 
It  may  assume,  exercise  and  absorb  all  the  powers  of  a  local  and 
domestic  character.  This  would  result  in  the  destruction  of  the 
States.  The  Federal  government  cannot  exist  without  the  States, 
but  the  States  could  exist  without  the  Federal  government,  as  they 
did  before  its  creation.  There  is  no  necessity  for  the  destruction  of 
either.  The  authority  of  the  Federal  government  begins  where  the 
authority  .>f  the  State  ceases.  The  State  government  controls  all 
matters  of  a  local  and  domestic  character.  The  Federal  government 
regulates  matters  between  the  States  and  with  foreign  govenimenta 
There  is  and  can  be  no  conflict  between  the  State  and  Federal  gov- 
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emments,  if  each  will  acfc  within  the  sphere  assigned  to  each.  The 
necessity  for  States  and  local  self-goyernment  is  shown  by  the  char- 
acter of  onr  people.  The  customs,  habits  and  thoughts  of  the  people 
in  one  State  differ  widely  from  those  of  the  people  in  another  Stale, 
and  this  results  in  different  laws. 

The  laws  of  this  State  provide  that  males  of  the  age  of  seventeen, 
and  females  of  the  age  of  fourteen  years,  not  within  the  prohibited 
degrees  of  cousanguinity,  are  capable  of  entering  into  the  contract 
of  marriage.  The  statute  provides  that  the  following  marriages  are 
void:  When  one  of  the  parties  is  a  white  person,  and  the  other  pos- 
sessed of  one-eighth  or  more  of  negro  blood ;  and  when  either  party 
is  insane  or  idiotic  at  the  time  of  the  marriage.  Under  the  police 
power  possessed  by  the  States,  they  undoubtedly  have  the  power  to 
pass  such  laws.  The  people  of  this  State  have  declared  that  they 
are  opposed  to  the  intermixture  of  i-aces,  and  all  amalgamation.  If 
the  people  of  other  States  desire  to  permit  a  corruption  of  blood, 
and  a  mixture  of  races,  they  have  the  power  to  adopt  such  a  policy. 
When  the  legislature  of  the  State  shall  declare  such  policy  by  posi- 
tive  enactment,  we  will  enforce  it ;  but  until  thus  required  we  shall 
not  give  such  policy  our  sanction. 

This  subject  is  discussed  with  great  ability,  clearness,  and  force, 
by  the  supreme  court  of  Pennsylvania,  in  the  recent  case  of  77i€ 
Philadelphia  £  Went  Cliester  R,  II,  Co,  v.  MiUs,  2  Am.  Law  Bev. 
358,  wherein  it  said:  "The  right  to  separate  being  clear  in  proper 
cases,  and  it  being  the  subject  of  sound  regulation,  the  question  re- 
maining to  be  considered  is,  whether  there  is  such  a  difference  between 
the  white  and  black  races  within  this  State,  resulting  from  nature, 
law  and  custom,  as  makes  it  a  reasonable  ground  of  separation.  The 
question  is  one  of  difference,  not  of  superiority  or  inferiority.  Why 
tiie  Creator  made  one  black  and  the  other  white  we  do  not  know, 
but  the  fact  ip  apparent  and  the  races  are  distinct,  each  producing 
its  own  kin  \  and  following  the  peculiar  law  of  its  constitution. 
Conceding  equality,  with  natures  as  perfect  and  rights  as  sacred,  yet 
God  has  made  them  dissimilar,  with  those  natural  instincts  and 
feelmgs  which  he  always  imparts  to  His  creatures  when  He  intends 
that  they  shall  not  overstep  the  natural  boundaries  He  has  assigned 
to  them.  The  natural  law  which  forbids  their  intermarriage  and 
that  social  amalgamation  which  leads  to  a  corruption  of  races  is  as 
clearly  divine  as  that  which  imparted  to  them  different  natures. 
The  tendency  of  intimate  social  intermixture  is  to  amalgamation. 
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contrary  to  the  law  of  races.  The  separation  of  the  white  and 
black  races  upon  the  surface  of  the  globe  is  a  fact  equally  apparent. 
Why  this  is  so  it  is  not  necessary  to  speculate ;  but  the  fact  of  a 
d  Jtributiou  of  men  by  race  and  color  is  as  visible  in  the  provideu- 
tial  arraugtment  of  the  earth  as  that  of  heat  and  cold.  The  natu- 
ral separation  of  the  races  is,  therefore,  an  undeniable  fact,  and  all 
social  organizations  which  lead  to  their  amalgamation  are  repugnant 
to  the  law  of  nature.  From  social  amalgamation  it  is  but  a  step  to 
illicit  intercourse,  and  but  another  to  intermarriage.  But  to  assert 
separateness  is  not  to  declare  inferiority  in  either;  it  is  not  to  de- 
clare one  a  slave  and  the  other  a  freeman ;  that  would  be  to  draw 
the  illogical  sequence  of  inferiority  from  diflference  only.  It  is 
simply  to  say  that,  following  the  order  of  Divine  Providence,  human 
authority  ought  not  to  compel  these  widely  separate  races  to  inter- 
mix. The  right  of  such  to  be  free  from  social  contact  is  as  clear  as 
to  be  free  from  intermarriage.  The  former  may  be  less  repulsive  as 
a  condition,  but  no  less  entitled  to  protection  as  a  right  When, 
therefore,  we  declare  a  right  to  maintain  separate  relations  as  far  as 
reasonably  practicable,  but  in  a  spirit  of  kindness  and  charity,  and 
with  due  regard  to  equality  of  rights,  it  is  not  prejudice,  nor  caste, 
Dor  injustice  of  any  kind,  but  simply  to  suifer  men  to  follow  the 
law  of  races  established  by  the  Creator  himself,  and  not  to  compel 
them  to  intermix  contrary  to  their  instincts.'' 

We  fully  concur  in  and  indorse  the  doctrine  above  enjanciated.  It 
is  quite  clear  to  us  that  neither  the  fourteenth  amendment  nor  the 
civil  rights  bin  has  impaired  or  abrogated  the  laws  of  this  State  on 
the  subject  of  marriage  of  whites  and  negroes.  The  court  erred  in 
quashing  the  indictment 

The  judgment  is  reversed  and  the  cause  is  remanded,  with  direc< 
tions  to  the  court  below  to  overrule  the  motion  to  quash  the  indict- 
ment, and  to  place  the  appellee  upon  his  trial  for  the  crime  charged 
in  said  indictment 

B.  W.  ffanna,  attorney-general,  and  TF.  P.  Hargrave,  for  State. 

A.  X.  RoMnton^  for  appellee. 
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Orahax,  appellant,  y.  Ookkbbsyillb  akd  Nbw  Castlb  JuHonov 

Bailboad  Compakt. 

(Mind.  468.) 
BaOwaifi — appropriaUan  of  land-^meature  ^  damagB^ 

A  lailwajr  oompanj  entered  upon  land  and  erected  balldings.  Two  jmitt 
thereafter  it  began  proceedings  to  appropriate  such  land  to  its  lue.  BM^ 
that  the  owner  of  the  land  was  entitled  to  compensation  for  its  value,  with 
the  improvements  thereon,  at  the  time  the  proceedings  to  appropriate 
were  instituted,  and  not  at  the  time  the  land  was  entered. 

This  was  a  proceeding  to  condemn  and  appropriate  certain  real 
estate  of  Graham  to  the  use  of  the  railroad  company,  instituted  in 
tlie  common  pleas.  The  instrument  of  appropriation  was  filed  in 
the  clerk's  office  on  the  3d  day  of  June,  1867,  and  required  the 
appellant  to  take  notice  that  the  railroad  company  had  thereupon 
appropriated  and  then  filed  in  the  office  of  said  clerk  their  instru- 
ment of  appropriation  of  the  following  lots  in  Cambridge  Oity, 
Wayne  county,  Indiana,  to  wit:  Lot  14,  15, 16,  in  block  17,  west  of 
the  river,  and  south  of  the  road,  for  the  use  of  the  railroad  fw 
tracks,  road-bed,  depot  buildings,  and  other  purposes  connected  with, 
said  railroad.  Appraisers  were  thereupon  appointed  by  the  judge 
of  said  court,  after  publication  of  notice  to  the  appellant,  who  was 
a  non-resident  of  the  State. 

The  appraisers  reported,  that  on  the  25th  day  of  July,  1867,  they 
made  the  appraisement,  giving  for  lot  16,  $75,  for  lot  15,  $5C,  and  for 
lot  14,  t40,  being  the  damages  to  the  appellant  from  the  appropria- 
tion of  said  lots.  They  state  that  they  ^'  estimated  the  damages  at 
the  time  the  lots  were  occupied,  about  two  years  ago,  by  said  com- 
pany, and  exclude  any  improvements  since  made  by  said  company 
or  other  companies." 

The  appellant  excepted  to  the  award  on  the  grounds :  First.  That 
the  award  was  largely  and  grossly  below  the  value  of  said  lots 
at  the  time  said  commissioners  estimated  said  damages,  two 
years  ago. 

Second.  Thd  commissioners  wrongfully  and  illegally  estimated  the 
damages  accruing,  by  reason  of  said  appropriation,  at  the  time  said 
company  first  took  possession  of  said  lots,  to  wit,  two  years  ago,  and 
not  at  the  time  said  lots  were  legally  appropriated  by  said  company^ 
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to  wity  at  the  time  of  the  filing  of  said  instrument  of  appropria> 
Uou  herein,  in  May,  1867,  and  the  appraisement  this  day  made,  at 
which  time  only  said  appropriation  was  legally  made. 

Third.  Said  commissioners  wrongfully  and  illegally  excluded 
from  their  consideration  the  value  of  the  improvements  situated  011 
said  lots  at  the  time  said  company  commenced  to  legally  appro* 
]iriate  the  same,  to  wit,  in  May,  1867,  which  improvements  are  ol 
the  value  of  at  least  $2,000,  and  said  lots  and  improvements  were 
at  said  time  of  the  fair  value  of  $3,000. 

Fourth.  That  the  manner  of  appointment  of  said  commissioners 
herein  is  illegal  and  wrongful,  in  this :  That  it  directs  said  commis- 
sioners to  estimate  said  damages  at  the  time  of  the  actual  appro- 
priation of  said  lots ;  which  actual  appropriation  said  commission- 
ers contend  is  equivalent  to  actual  occupation  or  possession  of  said 
lots  by  said  company  over  two  years  ago. 

Fifth.  That  said  commissioners  illegally  and  wrongfully  excluded 
from  their  consideration  the  increased  value  of  said  lots  arising  from 
the  construction  of  said  company's  road  into  said  town. 

Sixth.     That  on  the  day  of  May,  1867,  suid  com}»aay  tiled 

their  instrument  of  appropriation  of  said  lots  in  the  Wayne  com- 
mon pleas  court;  that  on  the  13th  day  of  July,  1867,  said  commis- 
sioners herein  were  by  warrant  of  appointment  to  appraise  the  dam- 
ages accruing  by  the  appropriation  made  by  said  company,  and  that 
on  the  25th  day  of  July,  1807,  said  commissioners  made  their  award 
in  the  premises,  the  amount  of  which  said  award  has  not  been  paid 
or  tendered;  that  prior  to  the  filing  of  said  instrument  of  appropria- 
tion and  the  award  thereafter  made,  and  the  payment  of  said  award, 
Mhlch  accrued  at  the  time  aforesaid,  said  company  liad  no  right  or 
title,  or  color  of  title,  to  said  lots  ;  but  the  same  were,  until  legally 
ap}»ropriated,  the  property  of  said  Graham ;  yet  said  commissioners 
illegally  fixed  the  damages  arising  from  said  appropriation,  at  the 
time,  to  wit,  several  years  ago,  when  said  company  illegally  took 
possession  of  suid  lots,  and  before  they  in  any  way  sought  to  con- 
demn said  lots  to  the  use  of  said  company. 

Seventh.  That  said  lots  when  condemned  and  appropriateu  by 
said  company  were  of  the  value  of  at  least  two  thousand  five  hun- 
dred dollars ;  but  said  commissioners  refused  to  estimate  said  dam- 
ages at  the  time  of  said  condemnation,  and  wrongfully  estimated 
each  damages  at  a  time  several  years  before  such  condemnation  and 
appropriation.  "Wherefore  he  asked  that  said  award  bp  set  aside, 
Vol.  X.— S 
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and  for  such  further  orders  and  proceedings  iu  the  premises  as  right 
and  justice  require. 

Upon  a  general  denial  of  these  exceptions  there  was  a  trial  by  the 
court,  which  resulted  in  the  following  special  finding:  "The court 
having  heard  and  duly  considered  the  evidence,  and  seen  and  exam- 
ined the  papL^rs  in  the  cause,  finds  that  in  the  spring  of  1866  the 
defendant,  George  Graham,  was  the  owner  in  fee  simple  of  lots  14, 
15  and  16,  in  block  17,  west  of  the  river,  and  south  of  the  national 
road,  in  Cambridge  City,  Wayne  county,  Indiana ;  that  said 
Graham  had  for  the  last  forty  years  been  a  resident  of  Cincinnati, 
Ohio ;  that  at  said  time  there  was  upon  said  lots  an  embankment  or 
road-bed  constructed  by  some  railroad  company,  the  name  of  which 
was  not  proven  to  the  court,  and  that  at  the  time  aforesaid  said 
plaintiff  took  possession  of  said  embankment  or  road-bed,  and  laid 
its  track  thereon  ;  that  said  track  ran  diagonally  through  said  lots 
from  the  north-west  to  the  south-east;  that  in  the  fall  following, 
that  portion  of  said  lots  lying  north  of  said  track,  and  fronting 
north  to  the  Columbus  and  Indianapolis  Central  railway  was  taken 
possession  of  by  said  plaintiff,  and  a  depot  and  other  buildings  built 
thereon,  and  that  said  company  is  now  in  the  possession  thereof; 
that  said  defendant  never  gave  his  consent  to  the  occupation  or  ap- 
propriation of  said  lots,  and  that  said  company  took  possession  of 
and  appropriated  said  lots  without  the  knowledge  or  consent  of  said 
•defendant ;  that  said  lots  were  worth,  at  the  time  they  were  taken 
possession  of  by  said  company,  exclusive  of  any  improvements  after- 
ward put  upon  them  by  said  company,  the  sum  of  $100. 

"  It  is  therefore  considered  and  adjudged  by  the  court  that  said 
plaintiff  do  pay  into  court,  for  the  use  of  said  defendant,  the  said 
Mum  of  one  hundred  dollars,  and  that  when  the  said  sum  is  so  paid, 
by  tlie  said  plaintiff,  the  title  to  said  lots  numbers  14,  15  and  16,  in 
block  17,  west  of  the  river  and  south  of  the  national  road,  in  Cam- 
bridge City,  Wayne  county,  Indiana,  shall  vest  in  the  said  Conners- 
ville  and  New  Castle  Junction  Railroad  Company."  Judgment  for 
<5osts  in  favor  of  Graham.  There  was  an  exception  to  the  special 
finding  by  Graham.  He  also  moved  the  court  for  a  new  trial,  for 
the  following  reasons:  First,  the  finding  of  the  court  on  the  facts  is 
contrary  to  the  evidence;  second,  the  conclusions  of  law  drawn  by 
the  court  from  the  facts  found  are  contrarv  to  law:  third,  error  of 
the  court  in  excluding  answers  to  the  questions  numbered  one  to 
twelve,  asked  of  Graham,  Raymond  and  Markle ;  fourth,  in  refos* 
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ing  to  allow  the  damages  for  the  lots  in  coutroversj  to  be  assessed 
for  the  value  of  the  same  at  the  time  of  the  trial,  no  compensation, 
having  been  previously  paid  or  tendered;  fifth,  error  of  the  court  in 
compelling  said  Graham  to  accept  as  the  measure  of  his  damages  the 
value  of  the  lots  in  controversy  at  the  time*  said  company  illegally 
and  wrongfully  entered  into  }X)8ses8ion  of  the  same,  in  opposition  to 
th«5  will  of  said  Graham,  and  several  years  before  said  company  in- 
stituted any  proceeding  to  appropriate  the  same;  sixth,  error  of 
the  court  in  the  instruction  given  to  the  commissioners  to  assess  the 
damages  at  the  time  the  plaintiff  took  actual  possession  of  the  lots 
in  controversy,  instead  of  assessing  the  same  at  the  time  of  assess- 
ment made.  This  motion  was  overruled,  and  to  this  ruling  the  de- 
fendant excepted.  The  evidence  given  on  the  trial  is  set  out  in  a 
bill  of  exceptions  in  the  record. 

W.  S.  BaUenffer,  for  appellant. 

J.  B.  Julvafiy  J.  F,  Jul  tan  J  and  0.  A.  Johnson,  for  appellee. 

Downey,  J.  The  errors  assigned  are:  first,  the  giving  of  im- 
proper instructions  to  the  appraisers ;  second,  the  improper  assess- 
ment of  the  damages  at  the  time  the  company  wrongfully  tooK 
possession  of  the  lots,  instead  of  at  the  time  of  the  legal  proceedings 
for  the  appropriation  of  the  property  ;  third,  in  excluding  the  value 
of  the  improvements  on  the  lots,  at  the  time  of  the  legal  appropria* 
tion,  in  estimating  the  damages;  fourth,  in  excluding  evidence 
offered;  fifth,  in  overruling  the  defendant's  motion  for  a  new  trial 

By  the  evidence  excluded  the  defendant  sought  to  prove  the 
damages  with  reference  to  the  value  of  the  property  at  the  time 
the  company  took  legal  steps  to  appropriate  the  same,  June  Sd, 
1867,  by  showing  the  value  of  the  lots  at  that  time,  and  also  by 
showing  the  value  of  the  lots  and  the  improvements  put  on  them 
by  the  company,  consisting  of  a  depot  building,  hotel,  etc.,  at  that 
date.  This  the  court  refused  to  allow.  The  answers  to  two  or 
three  questions  will  settle  all  the  points  of  difference  between  the 
parties. 

Ymt,  To  what  point  of  time  should  the  inquiry  with  reference 
to  the  amount  of  damages  relate  ?  to  the  time  when  the  company 
took  possession  of  the  lots,  or  to  the  time  when  the  proceeding  was 
legally  commenced  to  condemn  and  appropriate  the  lots  or  the  use 
of  them  ? 
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Secontl.  K  the  inquiry  should  relate  to  the  time  when  the  pro- 
ceeding to  appropriate  the  property  was  commenced,  should  the 
value  of  the  improvements  which  the  company  had  previously  to 
that  time  put  on  the  lots  be  included  in  estimating  the  damages? 

Upon  the  first  point  we  are  clearly  of  the  opinion  that  the  inquirj 
should  relate  to  the  time  w^hen  the  company  proceeded  to  appro- 
priate the  lots  or  the  use  of  them,  and  not  to  the  time  when  the 
company,  without  right  or  legal  authority,  took  possession  of  them. 
It  may  be  conceded  that  a  railroad  corporation  has  the  right,  with- 
out a  previous  assessment  of  damages,  to  enter  upon  lands  belong- 
ing to  another  person,  and  make  surveys  with  a  view  to  a  location 
of  its  road  ;  but  it  cannot  be  that  such  a  company  can  legally  go 
upon  the  lands  of  another  and  take  and  hold  possession  thereof, 
and  construct  its  road  and  erect  buildings  thereon,  without  first 
having  acquired  the  right  to  do  so  by  grant,  or  by  having  the  value 
thereof  assessed,  and  paying  or  tendering  the  amount  of  the  assess- 
ment Such  illegal  acts  of  going  upon  and  holding  possession  of 
the  land,  and  constructing  its  road,  and  erecting  buildings  thereon 
cannot  change  or  impair  the  rights  of  the  land-owner.  It  is  con- 
tended that  the  defendant  should  have  proceeded  against  the  com- 
pany to  recover  his  damages  immediately  when  the  company  took 
possession  of  the  lots.  We  know  of  no  rule  of  law  which  required 
him  to  do  so.  It  was  the  plain  duty  of  the  company  if  she  could 
not  otherwise  acquire  the  right,  to  proceed  to  acquire  the  same  by 
legal  appropriation,  before  taking  possession  of  the  lots.  Constitu- 
tion of  Indiana,  art.  1,  §  21 ;  1  G.  &  H.  509,  §  25 ;  Graham  v. 
TJie  ColumbuSy  etc.,  Raihoay  Co.,  27  Ind.  260.  The  position  that 
the  company  may  first  take  possession  of  the  real  estate  of  another 
person,  and  afterward  make  that  taking  legal  and  rightful  by  hav- 
ing the  damages  assessed  with  reference  to  the  time  when  the  pos- 
session was  taken,  has  no  warrant  in  the  constitution  or  laws  of 
this  State,  whatever  may  have  been  the  case  under  the  first  consti- 
tution, or  whatever  may  be  the  rule  in  other  States  of  the  Union, 
where  the  exercise  of  the  right  of  eminent  domain  is  not  restricted 
as  it  is  in  Indiana.  With  us  it  is  plainly  provided  in  the  funda- 
mental law,  that  "no  man's  property  shall  be  taken  by  law,  with- 
out just  compensation;  nor,  except  in  case  of  the  State,  withova 
such  compensation  first  assessed  and  tendered." 

Having  thus  found  that  the  railroad  company  took  and  has  huld 
the  possession  of  the  land  without  right,  the  next  quet'ticm  is,  who 
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was  the  owner  of  the  improvemeuts  made  on  the  real  estate  while 
it  was  thus  unlawfully  held,  and  should  they  have  been  included  in 
estimating  the  value  of  the  lands  in  making  the  assessment  ?  Where 
one  without  right  or  authority,  and  in  his  own  wrong,  makes  im- 
provements on  the  lands  ofanother,  to  whom  do  the  improvements 
belong  ? 

It  is  a  maiim  of  law  of  great  antiquity,  that  whatever  is  fixed  to 
the  realty  is  thereby  made  a  part  of  the  realty  to  which  it  adheres, 
and  partakes  of  all  its  incidents  and  properties.  By  the  mere  act 
of  annexation,  a  personal  chattel  immediately  becomes  part  and  par- 
cel of  the  freehold  itself.  Amos  and  Ferard  on  Fixtures,  9,  and  cases 
cited.  The  law  with  reference  to  the  right  to  remove  fixtures  under 
certain  circumstances  constitutes  an  exception  to  this  general  rule. 
Id.  10;  Hill  on  Fixtures,  §  45. 

One  who,  without  license  or  right,  and  in  his  own  wrong,  has 
erected  a  building  upon  the  lands  of  another,  has  no  right  to  remove 
the  same.    Waithbur7i  v.  Sproat,  16  Mass.  449. 

Our  statute  with  reference  to  the  rights  of  occupying  claimants 
so  far  modifies  the  ancient  rule,  that  when  an  occupant  of  land  has 
color  of  title  thereto,  aud  in  good  faith  has  made  valuable  improve- 
ments thereon,  and  is  afterward,  in  the  proper  action,  found  not  to 
be  the  rightful  owner  thereof,  he  may  be  compensated  for  his  im- 
provements. But  this  is  allowed  only  in  those  cases  where  the 
party  making  the  improvements  had  color  of  title,  and  made  the 
improvements  in  good  faith.    2  G.  &  H.  285,  §  615. 

But  this  right  has  no  foundation  in  the  common  law,  and  is 
wholly  of  statutory  origin.  Cliesrotaid  v.  Cu7imfi[/hani,  3  Blackf.  82. 
But  for  this  statute,  one  who  had  in  good  faith  made  improvements  on 
the  lands  of  another  under  the  belief  that  he  was  himself  the  owner 
of  it,  must  lose  the  improvement,  on  a  recovery  from  him  of  the  land. 

These  pnnci])les,  applied  to  the  case  under  consideration,  bring 
us,  inevitably,  to  the  conclusion,  that  if  the  railroad  company,  with- 
out having  acquired  the  right  to  occupy  the  lands  in  (|uestion,in  its 
own  wrong  erected  buildings,  etc.,  on  the  same,  they  were  the  prop- 
erty of  Graham,  and  should  have  been  included  in  estimating  the 
value  of  the  lands  when  the  damages  were  assessed. 

If  this  rule  seems  to  savor  of  hai-dship,  the  company  has  no  one 
M  blame  but  itself,  for  not  having  avoided  its  application. 

77w  judgment  is  reversedj  with  costSy  and  the  cause  remand^  far 
further  proceeditigs  in  accordance  with  this  opinion. 
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<86Iiid.»7.) 

« 

Ik  this  case  it  was  held  that  a  State  statute  imposing  a  lioeiiBe 
tax  upon  ^'traveling  merchants  and  peddlers  who  are  not  residents 
of  this  State,  to  vend  foreign  merchandise,"  was  not  in  conflict  with 
the  constitution  of  the  United  States.  But  as  a  similar  statute  haa 
been  since  held  by  the  supreme  court  of  the  United  States  to  be 
unconstitutional  ( Ward  v.  MaryUndy  12  Wall.  418,  reversing  the 
decision  in  same  case,  1  Am.  Bep.  50),  we  have  not  thought  it  neoe»- 
eary  to  report  the  above  case  in  fulL 


FBEifTZBLy  appellant^  v.  MniLTiiL 

(37Ind.L) 
Contrmoi — fdUe  reprt$mUrihn$^-^knmtMl^ 

IhUse  representatioiui  as  to  matters  material  to  a  contract,  and  appa  which  the 
party  to  whom  they  are  made  relies  to  his  damage,  constitute  a  defense 
to  an  action  upon  the  contract,  althongh  their  falsity  was  unknown  to  the 
party  making  them. 

Mere  knowledge  by  a  vendor  of  latent  defei/fcs  in  property,  upon  which  a  con- 
tract is  based,  will  not  constitute  a  defense  to  an  action  by  the  vendor  apo» 
such  contract. 

Thb  appellee  sued  the  appellants  upon  two  notes,  executed  by 
Joseph  Frenzel  and  Henry  Harderback,  on  the  21st  of  December^ 
1863,  payable  to  Alexis  Yoltz  on  the  first  days  of  January,  1865  and 
1866,  for  one  thousand  two  hundred  and  fifty  dollars  each,  and  to 
obtain  a  foreclosure  of  a  mortgage  executed  by  the  said  Frenzel  and 
Harderback  and  their  wives  to  secure  the  payment  of  the  said  notes. 
The  notes  and  mortgage  were  assigned  by  the  payee  to  the  plaintiff 
below. 

The  appellants  answered  in  nine  paragraphs.  The  first  is  all  that 
need  be  given.  It  was  alleged,  in  substance,  that  the  notes  sued  on 
were  given  in  part  consideration  for  the  real  estate  described  in  the 
mortgage,  and  the  engine,  boiler,  and  machinery  of  a  saw  and  grist 
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mill  thereon  situate,  which  they  purchased  of  the  said  Voltz  at  the 
date  of  the  said  notes ;  that  the  said  Voltz,  at  the  time  of  the  said 
8ule,  falsely  and  f^udently  represented  to  the  defendants  that  tlie 
said  engine,  hoiler,  and  machinery  in  the  said  mill  were  in  good  con- 
dition, sound  and  fit  for  the  purpose  for  which  they  were  intended, 
and  were  in  good  running  order ;  that  the  defendants,  in  reliance 
upon  the  said  false  and  fraudulent  representations  as  true,  made  the 
said  purchase ;  that  the  said  boiler  was  burned  out  and  dangerous 
to  run,  and  was  valueless,  except  as  old  iron,  all  of  which  was  well 
known  to  the  said  Voltz,  and  was  unknown  to  the  defendants,  and 
that  such  defects  could  not  have  been  discovered  by  ordinary  dili- 
gence ;  that  after  the  purchase  of  the  said  mill  the  said  defendants 
were  compelled  to  sell  the  said  boiler  and  machinery  for  old  iron  ', 
that  the  said  boiler,  in  the  condition  that  it  was  in  at  the  time  of 
the  said  sale,  was  only  worth  one  hundred  dollars,  and  if  it  had  been 
in  the  condition  as  represented,  it  would  have  been  worth  two  thou- 
sand  dollars;  that  the  engine  and  machinery  of  the  said  mill  were 
out  of  repair,  not  sound  or  in  good  running  order ;  that  the  defend- 
ants were  compelled  to,  and  did,  expend  one  hundred  and  seventy 
dollars  to  put  the  said  machinery  in  running  order;  that  by  reason 
of  the  defects  in  the  said  engine  and  boiler,  they  were  put  to  the  ex- 
pense of  two  hundred  dollars  in  removing  the  same  and  in  replacing 
them  with  others ;  and  that  by  reason  of  such  defects  the  defendants 
lost  the  use  of  said  mill  for  sixty-five  days,  which  was  reasonably 
worth  seven  hundred  and  eighty  dollars,  for  all  of  which  they  claim 
damage  in  the  sum  of  two  thousand  dollars. 

H.  W.  Harringiony  M.  K.  Rosebraugh  and  W.  D.  Wikon,  for  ap- 
polants. 

BusKiRK,  J.  [after  deciding  some  unimportant  points.]  The 
appellants  insist  that  the  court  erred  in  giving  the  seventeenth 
instruction,  and  in  refusing  to  give  the  first  instruction,  as  asked  by 
tliem.  As  the  instructions  given  and  those  refused  are  in  direct 
opposition,  we  will  consider  them  together. 

The  seventeenth  instruction  was  as  follows :  "  Fraudulent  repre- 
sentations, to  relieve  a  party  from  his  contract,  must  be  false,  and 
die  intention,  when  they  were  uttered,  must  have  been  to  deceive. 
Anl  they  must  have  been  intended  to  operate  on  the  party  oom- 
pUuning." 
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The  first  instruction  asked  by  the  defendants,  and  refased  by  the 
court,  was  as  follows :  "  If  the  jury  find  that  Voltz,  at  the  time  of 
and  before  the  sale,  made  the  representations  charged  by  the  defend- 
ants, and  the  defendants  relying  upon  such  representations,  purchased 
the  mill,  believing  them  to  be  true,  and  if  such  representations  proved 
to  be  false,  to  the  defendants'  damage,  then  defendants  are  entitled 
to  damages  on  their  answer,  notwithstanding  Voltz  did  not  know 
that  what  he  said  was  false.'^ 

It  is  maintained  by  the  appellee  that. the  instruction  given  by  the 
court  was  correct,  and  in  support  of  his  position  he  refers  to,  and 
relies  upon  the  case  of  Zehner  v.  Kepler^  16  Ind.  290,  and  the  authori- 
ties therein  cited. 

It  is  maintained  by  the  appellants  that  the  instruction  given  was 
wrong,  and  the  one  asked  and  refused  was  correct,  and  in  support  of 
these  positions  reference  is  made  to  the  case  of  Woodruff  v.  Garner^ 
27  Ind.  4,  and  the  authorities  therein  referred  to. 

The  rulings  in  the  two  principal  cases  are  in  conflict.  We  pro- 
pose to  examine  these  cases  and  the  authorities  cited  in  support  of 
chem,  and  other  English  and  American  cases,  ivith  the  view  of 
ascertaining  the  correct  rule  on  the  subject 

The  case  of  Zehner  v.  Kepler  was  an  action  upon  a  note,  and  for 
money  \^^  and  received.  The  defendant,  among  other  things, 
pleaded  ''  that  the  note  was  given  for  a  horse,  and  at  the  time  of  the 
«ile  the  horse  was  unsound  and  crippled,  etc.,  which  was  well  known 
to  Starr,  the  payee  and  assignee  of  the  note,  and  that  Starr  falsely 
and  fraudulently  represented  to  Zehner  that  the  horse  was  sound, 
and  fraudulently  concealed  the  unsoundness." 

The  sixth  instruction,  so  far  as  it  relates  to  the  question  under 
consideration,  was  as  follows  : 

''  6.  In  the  third  clause  of  the  defendants'  answer,  they  allege  that 
the  plaintiff  made  certain  false  and  fraudulent  representations  about 
the  horse.  A  fraudulent  representation,  to  entitle  a  party  to  defend 
successfully,  must  be  false,  and  known  to  be  false  by  the  seller  at  the 
time  it  was  made,  and  be  about  a  material  part  of  the  contract,  and 
be  relied  on  by  the  buyer." 

This  court  says :  '^  The  sixth  charge,  above  set  out,  is  claimed  to 
be  erroneous,  because  the  jury  were  advised  that  the  false  represen- 
tations, in  order  to  be  available  as  a  defense,  must  have  been  known 
to  be  false  by  the  party  making  them.  It  is  claimed  that  they  were 
'^ually  a  fraud,  whether  known  to  be  falsA  or  not:  the  individual 
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who  asflerts  a  thing  ought  to  know  it  to  be  trae  and  ought  to  make 
it  good.' 

"  The  law  in  this  respect,  as  laid  down  in  the  charge  given,  ia 
ocyond  doubt,  as  a  general  rule,  correct  Thus,  it  is  said  by  an 
elementary  writer:  'If  the  representation  is  not  known  to  bo  false 
by  the  utterer  of  it,  or  be  not  used  with  intent  to  deceive,  it  will  not 
amount  to  fraud,  although  really  false.'    Smith  on  Gont  152. 

^  Again.  'But  the  misrepresentation  of  a  fact  known  by  the 
party  making  the  statement  to  be  untrue,  amounts  to  a  fraud  inlaw, 
if  the  misrepresentation  be  naturally  calculated,  or  be  expressly 
mtended,  to  induce  a  person  to  act  thereon  so  that  he  may  be  pre- 
judiced.' Chitty  on  Cont  683.  See,  also,  Greenl.  Ev.,  §  230 ;  4  Ste- 
phen's Nisi  Prius,  1284, 1286 ;  Stanley  v.  Norris,  4  Blackf.  353 ; 
Humphreys  v.  Comliney  8  id.  516 ;  Tlie  State  Bank  v.  Hamilton,  2 
Ind.  457.  There  may  be,  and  probably  are,  cases  which  form  excep- 
tions to  the  general  rule  thus  stated,  cases  where  a  party  may  rescind 
a  contract  for  false  representations  not  known  to  be  false  by  the 
party  making  them.    See  Gatling  y.  Newell,  9  Ind.  572." 

In  Stanley  v.  Norru%  supra,  this  court  says :  "  The  action  now 
before  us  is  not  founded,  as  the  court  supposes,  upon  a  warranty  that 
the  horse  was  sound.  The  gravamen  of  the  suit  is  the  fraud  of  the 
defendant  in  falsely  representing  the  horse  to  be  sound^irwhen  he 
knew  him  to  be  unsound.  It  is  the  defendant's  knowledge  of  the 
falsity  of  the  representation,  upon  which  the  plaintiff  in  his  declar- 
ation depends ;  and,  without  proof  of  that  knowledge,  this  action 
cannot  be  sustained." 

In  Humphreys  v.  Comline,  supra,  this  court  says :  ''  Though  there 
is  some  eyidence  proper  for  consideratiou  in  a  question  of  this  kind, 
there  is  not  enough  clearly  to  establish  the  fSu^t  that  the  representa* 
tions  made  by  Comline  at  the  time  of  the  sale  were  fraudulent.  It 
should  have  been  shown  that  they  were  not  only  false,  but  known 
to  have  been  so  by  him  at  the  time  they  were'  made." 

This  court,  in  State  Bank  v.  Hamilton,  supra,  says:  ''Since  the 
oaae  of  Pasley  t.  Freeman,  3  Term  R.  51,  it  is  well  established  that 
such  representations,  if  fraudulently  made,  would  have  rendered 
the  defendants  liable.  But  it  is  equally  well  settled  by  Haycraft  ▼. 
Oreasy,  2  East,  92,  and  numerous  subsequent  decisions,  that  when 
the  pei-son  making  the  representations  was  himself  deceiyed,  and 
had  no  intention  to  deoeiye  others,  he  la  not  responsible  for  the  oar* 
Vol.  X.  —9 
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rectness  of  his  belief  or  opinions  so  represented,  howover  stronglj 
guch  belief  or  opinions  may  have  been  expressed.'^ 

We  have  examined  the  elementary  books  above  referred  to,  and 
find  that  they  sustain  the  ruling  of  this  court  in  the  principal  case- 
now  under  consideration. 

The  case  of  Woodruff  v.  Oarner,  supra,  was  an  action  to  obtain 
the  rescission  of  a  contract  between  the  parties  for  the  exchange  of 
lands,  and  of  conveyance  made  in  pursuance  of  the  contract,  upon 
the  ground  that  the  contract  and  conveyance  were  induced  by  cer- 
tain specified  false  and  fraudulent  representations  of  the  defendant 
as  to  the  facts  and  the  law. 

This  court,  upon  the  question  under  review,  say:  "The  court  in- 
structed the  jury  that  'false  and  fraudulent  representations,'  made 
by  the  defendant  to  the  plaintiff,  upon  which  the  latter  relied  in 
making  the  contract,  would  not  avail  the  plaintiff  in  the  case,  unless 
it  also  appeared  that  the  defendant,  at  the  time  of  making  the  rep- 
resentations, knew  them  to  be  false.  The  appellant  complains  of 
this  instruction.  We  cannot  conceive  of  a  state  of  the  evidence 
under  the  issues  of  this  case  which  would  justify  this  instruction* 
Vfe  can  well  understand  that  there  may  be,  and  are,  many  cases  in 
which,  for  the  purpose  of  proving  that  false  representations  are  fraud* 
ulent,  it  is  necessary  to  show  that  the  party  who  made  them  knew 
that  they  were  false.  But  we  know  of  no  case  where  relief  will  be 
denied  in  equity  on  account  of  false  and  fraudulent  representations 
upon  which  a  party  has  relied  to  his  injury,  merely  because  the 
proof  fails  to  show  that  the  party  who  perpetrated  the  fraud  knew 
that  his  representations  were  false. 

"  The  law  is  thus  stated  by  an  elementary  writer:  *If  the  state- 
ment be  in  fact  false,  and  be  uttered  for  a  fraudulent  purpose,  which 
is  in  fact  accomplished,  it  has  the  whole  effect  of  fraud  in  annulling 
the  contract,  although  the  person  uttering  the  statement  did  not 
know  it  to  be  false,  but  believed  it  to  be  true.*  2  Pars,  on  Cont. 
775.  The  following  cases  are  to  the  same  effect:  Taylor  t.  Ashton^ 
11  M.  &  W.  401;  Warner  v.  Daniels,  1  Woodb.  &  M.  90; 
A  inslie  v.  Medlycoit,  9  Ves.  13 ;  Shackleford  v.  Haudhy,  1  A.  K. 
Marsh.  500 ;  Munroe  v.  Pritchett,  16  Ala.  785.  Nor  are  we  without 
an  thority  of  like  character  in  Indiana.  McCormiek  v.  Mdlin,  6  BlackC 
509,  is  directly  to  the  point." 

Pahkb,  B.,  in  delivering  the  opinion  of  the  ooort  of  excheqaer  ia 
the  case  of  Taylor  v.  Ashton,  states  the  law  thus: 
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<<  From  thia  proposition  we  entirely  dissent,  becaust  we  are  ol 
opinion  that,  independently  of  any  contract  between  the  parties,  no 
one  can  be  made  responsible  for  a  representation  of  ^his  kind,  nnless 
it  be  firandolently  made.  That  is  the  doctrine  laid  down  in  Fasletf 
▼.  freeman,  where,  for  the  first  time,  the  cases  on  this  subject  were 
considered.  In  that  case  Mr.  Justice  Gbose  differed  from  the  rest 
of  the  court,  and  thought  the  law  gave  no  remedy  for  fraud,  unless 
there  was  a  contract  between  the  parties.  The  court,  however,  held 
that  if  a  person  told  that  which  was  untrue,  and  told  it  for  a  fraud- 
ulent purpose,  and  with  the  intention  to  induce  another  to  do  an 
act,  and  that  act  was  done  to  the  prejudice  of  the  plaintiff,  then  an 
action  for  fraud  would  lie.  That  case  was  followed  by  Haycraft  t. 
Greasy f  and  a  great  variety  of  other  cases,  and  it  must  now  be  con- 
sidered as  established  law.  But  then  it  was  said,  that  in  order  to 
constitute  that  fraud,  it  was  not  necessary  to  show  that  the  defend- 
ants knew  the  fact  they  stated  to  be  untrue;  that  it  was  enough 
that  the  fact  was  untrue,  if  they  communicated  that  fact  for  a 
deceitful  purpose ;  and  to  that  proposition  the  court  is  prepared  to 
assent  It  is  not  necessary  to  show  that  the  defendants  knew  the 
fact  to  be  untrue.  If  they  stated  a  fact  which  was  true  for  a  fraudu- 
lent purpose,  they  at  the  time  not  believing  that  fact  to  be  true,  in 
that  case  it  would  be  both  a  legal  and  moral  fraud." 

Sir  William  Grant,  the  master  of  the  rolls,  in  delivering  the 
opinion  of  the  high  court  of  chancery,  in  Ainslie  v.  MedlycoH, 
iupra,  said :  "  No  doubt,  by  a  representation,  a  party  may  bind  him- 
self just  as  much  as  by  an  express  covenant.  If,  knowingly,  he 
represents  what  is  not  true,  no  doubt  he  is  bound.  If  without 
knowing  that  it  is  not  true,  he  takes  upon  himself  to  make  a  repre- 
sentation to  another,  upon  the  faith  of  which  that  other  acts,  no 
doubt  he  is  bound,  though  his  mistake  was  perfectly  innocent." 

In  the  case  of  M^Ferran  v.  Taylor,  3  Cranch,  281,  the  supreme 
court  of  the  United  States,  after  remarking  that  there  was  a  mate- 
rial misrepresentation,  and  that  the  defendant  had  contended  that 
it  originatcid  in  mistake,  not  in  fraud,  say:  "  From  the  situation  ol 
the  parties,  and  of  the  country,  and  from  the  form  of  the  entry,  it 
is  reasonable  to  pn.'sume  that  this  apology  is  true  in  point  of  fact; 
but  the  court  does  not  conceive  that  the  fact  will  amount  to  a  legal 
justiiicatlon  of  the  person  who  has  made  the  misrepresentation.  He 
who  sells  property  on  a  description  given  by  himself  is  bound  to 
make  good  that  description  ;  and  if  it  be  ur.true  in  a  material  point, 
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although  the  Yariance  be  occasioned  by  a  miatake,  he  most  still 
remain  liable  for  that  variance." 

The  same  court,  in  Smith  y.  Richards,  13  Pet  38,  after  reviewing 
the  leading  English  and  American  cases  on  this  subject,  say :  ''  The 
principles  of  these  cases  we  consider  founded  in  sound  morals  &^.<? 
law.  They  rest  upon  the  ground  that  the  party  selling  prope.cy 
must  be  presumed  to  know  whether  the  representation  which  he 
makes  of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is  fraud 
of  the  most  positive  kind ;  but  if  he  does  not  know  it,  then  it  can 
only  be  from  gross  negligence ;  and  in  contemplation  of  a  court  of  , 
equity,  representations  founded  on  mistake,  resulting  from  such 
negligence,  is  fraud.  Bvans  v.  Bichiell,  6  Ves.  180,  189 ;  Jeremy, 
^^85,  386.  The  purchiiser  couGdes  in  it  upon  the  assumption  that 
the  owner  knows  his  own  property,  and  truly  represents  it;  and, 
as  was  well  argued  in  the  case  in  Cranch,  it  is  immaterial  to  the 
purchaser  whether  the  misrepresentation  proceeded  from  fraud  or 
mistake.  The  injury  to  him  is  the  same  whatever  may  have  been 
the  motives  of  the  seller." 

Woodbury,  J.,  in  Warner  v.  Daniels,  supra,  says :  "  These,  then, 
vitiate  the  transaction  as  representations  untrue,  on  material  points; 
and,  if  untrue  by  mistake,  still  vitiating  as  much  by  such  a  mistake 
in  material  matters  as  if  there  was  a  fraudulent  design.  Daniel  v. 
Mitchell,  1  Story,  172.  So  it  is  the  better,  opinion,  that  whethe? 
Daniels  himself  knew  these  accounts  to  be  false  or  not,  is  immate- 
rial, if  they  were  false  and  influential  1  Story's  Eq.  Jur.,  §  193 ; 
Ainslie  v.  Medlycott,  9  Ves.  13 ;  Graves  v.  White,  Freem.  57 ;  Pear* 
son  V.  Maraan,  2  Brown's  Ch.  C.  388." 

Mr.  Justice  Story,  in  Daniel  v.  Mitchell,  supra,  says :  "  We  have 
said  that  the  bill  mainly  proceeds  upon  the  imputation  of  fraud; 
but  its  allegations  are  sufficient  to  found  a  claim  for  relief,  if  the 
bargain  was  made  upon  material  representations  of  matters  of  fact, 
constituting  the  basis  thereof,  which  are  untrue,  even  although 
innocently  made  by  the  mistake  of  the  parties,  or  by  the  mistake 
of  the  sellers  alone.  Nothing  is  more  clear  in  equity  than  the  doc- 
trine that  a  bargain  founded  in  a  mutual  mistake  of  the  facts  con- 
stituting the  very  basis  or  essence  of  the  contract,  or  founded  upon 
the  representations  of  the  sellers,  material  to  the  bargain,  and  con- 
stituting the  essence  thereof,  although  made  by  innocent  mistakei 
will  avoid  it.    Mistake,  as  well  as  fraud,  in  any  representation  of  a 
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&ct^  material  to  the  contract,  famishes  a  sufficient  gronnd  to  set  it 
Bside  and  to  declare  it  a  nullity/' 

In  Juzan  v.  Taulmin,  9  Ala.  662,  684,  it  is  said : 

''And  whether  a  party  misrepresenting  a  fact  knew  it  to  be  false, 
01  made  the  assertion  without  any  precise  knowledge  on  the  sub- 
ject, is  immaterial ;  for  the  affirmation  of  what  one  does  not  know, 
or  believe  to  be  true,  is  equally  in  morals  and  law  as  unjustifiable  as 
the  affirmation  of  what  is  known  to  be  positively  false." 

In  Munroe  v.  Pritchett,  16  Ala,  785,  the  law  is  stated  thus: 

^From  our  own  decisions,  I  think  the  conclusion  may  be  deduced, 

■ 

that  although  in  an  action  on  the  case  to  recover  for  the  conse- 
quences resulting  from  a  fraudulent  misrepresentation  of  matter  of 
fact,  coming  within  the  restrictions  above  laid  down,  the  plaintiff 
must  show  that  such  misrepresentations  were  fraudulently  made, 
yet  it  is  not  indispensable  that  the  party  making  them  should  at 
the  time  have  known  them  to  be  false.  It  is  sufficient  that  he  made 
them  recklessly,  not  knowing  them  to  be  true,  and  for  the  purpose 
of  influencing  the  other  party  in  making  the  purchase.  The  seller, 
who  owns  the  land,  aud  who  proposes  selling  it,  must  be  presumed 
to  know  more  about  the  lines,  and  what  land  is  embraced  within 
the  tract,  than  the  buyer.  In  that  case,  whether  he  did  or  did  not, 
he  assumed  to  know  the  fact  that  certain  good  land,  which  formed 
an  inducement  to  the  purchase,  was  included,  and  he  asserted  this 
AS  a  fact^  upon  which  the  purchaser  relied,  and  might  well  rely,  in 
concluding  the  bargain,  lie  thus  induces  the  purchase,  upon  hia 
false  statement  of  matter  of  fact,  and  pockets  the  gains.  Shall  he, 
when  sued,  say, '  I  did  not  know  that  I  was  telling  an  untruth  ? ' 
It  is  sufficient  that  he  misrepi^esented  the  fact,  and  did  not  care 
that  he  did  so ;  in  other  words,  that  he  asserted  as  true,  and  as  a 
matter  of  knowledge,  that  which  was  untrue,  and  which  he  either 
knew  nothing  about,  or  knew  to  be  untrue.  Did  the  law  allow  the 
action  to  punish  the  untruth,  and  not  as  a  compensation  to  the 
party  injured  by  it^  consequences,  then  it  would  be  proper  to  make 
the  action  depend  upon  the  scienter;  but  the  action  is  for  the 
injury  sustained  by  reason  of  the  reckless,  false  assertion  of  the 
vendor,  which  was  calculated  to  deceive,  and  did  deceive,  the  pur- 
chaser—  consequences  which  to  him  are  precisely  the  same,  whethei 
the  vendor  knew,  or  did  not  know,  or  care  to  know,  that  the  asser- 
tion was  MaeJ* 
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This  court,  in  the  well-oousidered  case  of  M*Oormick  y.  Malin^ 
5  Blackf.  522,  says : 

"  Evtn  admitting  that  Malin  made  the  misrepresentation  inno*- 
oentiy  oy  mistake  —  a  supposition  that  his  fair  general  character^ 
perhaps,  renders  no  more  than  just  to  him  —  this  consideration 
does  not  prevent  the  application  of  the  principle.  The  misrepre- 
sentation, nevertheless,  took  the  complainant  by  surprise,  and  ])ru- 
duced  false  impressions  injurious  to  his  interest  This,  too,  is  a 
good  cause  of  relief  in  a  court  of  equity.  1  Story's  Eq.  201 ;  Turner 
V.  Harveyy  Jacob,  169 ,  2  Br.  Ch.  R,  cited  in  1  Story's  Eq.  203,  n.  6.'' 

This  court,  in  Shaeffer  v.  Sleadey  7  Blackf.  178,  says: 

'^  It  is  wholly  immaterial  in  this  case  to  inquire  whether  Matlack 
intentionally  misrepresented  the  amount  of  profits  derived  from 
exhibiting  the  figures  or  not,  because  if  his  misrepresentations  were 
innocently  made  by  mistake,  they  operated  as  a  surprise  and  imposi« 
tion  on  Sleade  as  much  as  if  they  had  been  through  design.  AinS' 
lie  v.  Medlycotty  9  Ves.  21 ;  Pearson  v.  Morgan,  2  Br.  Ch.  R.  388 ; 
Burrowes  v.  Lock,  10  Ves.  470." 

This  court,  in  Reed  v.  Diven,  7  Ind.  189,  says : 

"  These  representations  were  untrue ;  and  whether  they  were  'iie 
result  of  misapprehension  or  mistake  does  not  vary  the  case.  In 
relation  to  this  point  we  adopt  the  argument  of  the  appellee* 
*  The  sheriff  assumed  to  know  the  facts  and  gave  information  on  the 
subject;  but  whether  he  knew  his  statements  to  be  false  or  not,  the 
effect  on  the  sale  and  the  interest  of  Diven  was  the  same.'  They 
were  calculated  to  make  a  false  impression  on  the  minds  of  bidders, 
and  operate  as  a  fraud  upon  the  execution  defendant." 

The  subject  has  been  by  no  means  exhausted,  but  we  will  make 
no  further  quotations  from  elementary  writers  or  decisions.  The 
quotations  made  will  show  the  general  current  of  authorities,  and 
an  examination  of  cases  cited  will  furnish  a  reference  to  numerous 
other  cases. 

The  following  principles  of  law  are  fairly  and  logically  deducible 
from  the  foregoing  authorities : 

1.  To  constitute  a  misrepresentation  a  ground  of  fraud  for  avoid'- 
ing  the  contract,  or  to  entitle  the  injured  party  to  his  action,  it  must 
be  in  regard  to  a  material  fact,  operating  as  an  induoement  to  the 
purchase  or  the  making  of  the  contract,  and  upon  which  the  pur* 
chaser  or  person  making  the  contract  had  a  clear  right  to  rely ;  and 
the  party  complaining  must  have  been  actually  deceived  thereby ; 
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and,  geuerally,  such  representation  must  not  be  mere  matter  of 
opinion^  or  in  respect  of  facts  equally  open  to  the  observation  of 
both  parties,  and  concerning  which  the  party  complaining,  had  he 
eiei-cised  ordinary  prudence,  could  have  attained  correct  knowledge. 
If  a  party  blindly  trusts,  where  he  should  not,  and  closes  his  eyes, 
where  ordinary  diligence  requires  him  to  see,  he  is  willingly  deceived, 
and  the  maxim  applies,  voUnti  nonfit  injuria. 

2.  If  a  person  represents  a  thing  to  be  true  when  he  knows  it  to 
be  false,  he  is  guilty  of  positive  fraud. 

3.  If  a  repi:^sentation  be  made  of  a  matter  material  to  the  con- 
tract, which  turns  out  to  be  untrue,  to  the  damage  of  the  party  to 
whom  such  representation  was  made,  and  who  relied  on  the  same  as 
true,  such  representation  will  have  the  force  and  effect  of  positive 
fraud  in  a  proceeding  to  rescind  the  contract,  or  in  an  action  for,  or 
defense  founded  on,  the  fraud,  whether  the  falsity  of  the  representa- 
tion was  known  to  the  party  making  it  or  not,  on  the  ground  that 
he  who  makes  a  representation  as  true,  without  knowing  it  to  be 
true,  is  guilty  of  gross  negligence  and  reckless  conduct. 

4.  Nothing  is  more  clear  in  equity  than  the  doctrine  that  a  bar- 
gain founded  in  mutual  mistake  of  the  facts  constituting  the  veiy 
fottsis  or  essence  of  the  contract,  or  founded  upon  the  representa- 
tions of  the  seller,  who  is  presumed  to  know  whether  the  repre- 
sentations-which  he  makes  are  true  or  false,  material  to  the  bargain 
and  constituting  the  essence  thereof,  although  made  by  innocent 
mistake,  will  avoid  it.  Mistake,  as  well  as  fraud,  in  any  represeiiU- 
tion  of  a  fact  material  to  the  contract,  furnishes  a  Bufiiclcnt  ground 
to  set  it  aside  and  to  declare  it  a  nullity. 

The  conflict  in  the  decisions  on  this  subject  has  been  mainly  pro- 
duced by  the  nature  of  the  action  and  the  character  of  tlie  court 
trying  the  cause.  The  courts  of  equity  would  afford  relief  by 
reforming  or  rescinding  a  contract  founded  upon  a  mutual  mistake 
of  fact  upon  a  material  matter,  although  the  misrepresentation  wais 
innocently  made  by  mistake,  while  the  courts  of  law  would  afford  no 
remedy  in  the  absence  of  a  warranty,  unless  there  was  either  positive 
or  constructive  fraud.  This  will  explain  the  conflict  in  the  two 
principal  cases  in  this  court.  The  case  in  16th  Ind.  was  to  recover 
damages  for  a  fiftlse  and  fraudulent  misrepresentation,  while  the  case 
ix  27th  Ind.  was  a  proceeding  in  equity  to  obtain  a  rescission  of  a 
oootraet. 

Iliere  is  no  longer  any  reason  why  the  decisions  of  this  court 
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Bhonld  not  be  uniform  and  harmonions  on  this  subject  Wor- 
DE2^,  J.y  in  deliyering  the  unanimous  opinion  of  this  court,  in 
Potter  V.  Smithy  36  Ind.  231,  says: 

^'This  may  not  haya  been  the  old  rule  in  relation  to  many  suits  in 
equity,  but  by  the  Code  the  distinction  between  actions  at  law  and 
suits  ill  equity  is  abolished,  and  it  is  provided,  that  'tlun*  aliall  l>e 
in  this  State,  hereafter,  but  one  form  of  action  for  th&  enforcement 
and  protection  of  private  rights,  or  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action.'  By  the  provisions  of  the 
Code  the  plaintiff  is  entitled,  on  bringing  his  action,  to  whatever 
relief  either  law  or  equity  would  have  afforded  him,  on  the  case 
made,  before  the  distinction  between  them,  in  practice,  was  abol- 
ished. The  two  systems  are  blended  together,  and  either  legal  or 
equitable  rights  are  to  be  enforced  in  the  ^ civil  action'  provided  for. 
So,  on  the  other  hand,  may  the  defendant  set  up  to  the  action  any 
matter  of  defense,  either  legal  or  equitable." 

It  is  quite  obvious,  from  what  has  been  said,  that  the  instruction 
given  was  erroneous,  and  the  one  asked  and  refused  was  correct 

The  appellants  also  complain  of  the  refusal  of  the  court  to  give 
the  second  instruction  asked  by  them,  which  is  in  these  words, 
namely : 

^  If  the  jury  finds  from  the  evidence  that  Voltz  knew  that  defend- 
ants, at  the  time  they  purchased,  believed  that  the  engine,  boiler, 
and  machinery  were  in  good  running  order,  sound  and  fit  for  ase, 
and  if  Voltz  knew  there  were  defects  in  said  boiler  and  engine, 
which,  with  ordinary  care,  could  not  have  been  discovered,  and  of 
which  facts  defendants  were  ignorant,  then  it  was  the  duty  of  Volts, 
to  disclose  the  existence  of  such  defects,  and  his  silence,  under  such 
circumstances,  would  amount  to  a  representation  that  the  boiler 
and  engine  were  sound,  etc.,  and  the  defendants,  in  such  case,  are 
entitled  to  damages." 

PABSOifS,  in  treating  of  the  doctrine  of  caveat  emptor ^  says : 

'^One  important  and  universal  exception  is  this:  The  rule  never 
applies  to  cases  of  fraud,  never  proposes  to  protect  a  seller  against 
his  own  fhiud,  nor  to  disarm  a  purchaser  from  a  defense  or  remedy 
against  a  seller's  fraud.  It  becomes,  therefore,  important  to  know 
what  the  law  means  by  fraud  in  this  respect,  and  what  it  recognizee 
as  such  fraud  as  will  prevent  the  application  of  the  general  rule. 
If  the  seller  knows  of  a  defect  in  his  goods,  which  the  buyer  does 
not  know,  and  if  he  had  known,  would  not  have  honirht  the  ^oods. 
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and  the  seller  is  silent,  and  only  silent,  his  silence  is  neverthelesa  » 
moral  fraud,  and  ought,  perhaps,  on  moral  grounds,  to  avoid  the 
transaction.  But  this  moral  fraud  has  not  yet  grown  into  a  legal 
fraud.  In  cases  of  this  kind  there  may  be  circumstances  which 
cause  this  moral  fraud  to  be  legal  fraud,  and  give  the  buyer  his 
action  on  the  implied  warranty,  or  on  the  deceit  And  if  tne  seller 
be  not  silent,  but  produce  the  sale  by  means  of  false  representations, 
ihea  the  rule  of  caveat  emptor  does  not  apply,  and  the  seller  is 
answerable  for  his  fraud.  But  the  weight  of  authority  requires  that 
this  should  be  active  fraud.  The  common  law  does  not  oblige  a 
seller  to  disclose  all  that  he  knows,  which  lessens  the  value  of  the 
property  he  would  sell.  He  may  be  silent,  leaving  the  purchaser  to 
inquire  and  examine  for  himself  or  to  require  a  warranty.  He  may 
be  silent,  and  be  safe,  but  if  he  be  more  than  silent ;  if  by  acts,  and 
certainly  if  by  words,  he  leads  the  buyer  astray,  inducing  him  to 
suppose  that  he  buys  with  warranty,  or  otherwise  preventing  his 
examination  or  inquiry,  this  becomes  a  fraud  of  which  the  law  will 
take  cognizance.  The  distinction  seems  to  be — and  it  is  grounded 
upon  the  apparent  necessity  of  leaving  men  to  take  some  care  of 
themselves  in  their  business  transactions  —  the  seller  may  let  the 
buyer  cheat  hiniself  ad  libitum^  but  must  not  actively  assist  him  in 
cheating  himself."    1  Pars.  Con.  578. 

The  leading  English  and  American  oases  are  collected  and 
reviewed  in  note  {h)  on  the  above  page  of  Prof.  Parsons'  valuable 
work,  to  which  reference  is  made. 

We  are  of  the  opinion  that  the  law  on  this  subject  is  correctly 
stivted  in  the  above  quotation,  and  that  it  is  fully  sustained  by  the 
leading  English  and  American  adjudged  cases.  We,  therefore,  hold 
that  the  court  committed  no  error  in  refusing  to  instruct  the  jury 
as  requested  in  the  second  instruction  asked. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
with  instructions  to  the  court  below  to  grant  a  new  trial,  and  fof 
farther  proceedings,  in  accordance  with  this  opinion. 
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Holler,  appellant,  v.  Thb  Stats. 

(37  1iid.57.) 

Oriminal  law — Murder  —  Evidence  of  threate  by  deeeated, 

Ol  the  trial  of  an  indictment  for  murder,  evidence  of  threats  made  bj  the 
deceased  against  tlie  prisoner  is  admissible,  even  though  such  threats  were 
unknown  to  the  prisoner  at  the  time  of  the  homicide. 

The  appellant  was  indicted,  with  his  brother,  for  murder  in  the 
6rst  degree,  in  killing  one  Nathaniel  Tibbetts,  on  the  17th  day  of 
October,  1864,  in  Wayne  county. 

lie  was  tried  at  the  October  term,  1871,  found  guilty  of  man- 
slaughter, and  his  punishment  fixed  at  ten  yeara'  imprisonment  in 
the  State  prison.  He  moved  for  a  new  trial,  for  the  reasons,  among 
others,  that  the  court  had  improi)erly  excluded  certain  evidence 
offered  by  him ;  that  the  court  had  misdirected  the  jury,  and  had 
improperly  refused  to  instruct  the  jury,  as  prayed  for  by  him ;  that 
the  verdict  of  the  jury  was  contrary  to  law,  and  not  sustained  by 
the  evidence. 

This  motion  was  overruled  by  the  court,  and  judgment  WM  ran* 
dered  against  the  defendant  upon  the  verdict. 

W.  A.  P&ele  and  ff.  0.  Fox,  for  appellant. 

B.  W.  ffanna,  attorney-general,  for  State. 

Downey,  J.  The  evidence,  and  also  the  instructionB,  sre  set 
out  in  bills  of  exceptions  in  the  record.  There  are  twelve  alleged 
errors  assigned,  all  of  which,  with  one  exception,  are  simply  reasons 
for  which  the  court  might  have  granted  a  new  trial,  if  deemed  suffi- 
cient Only  one,  that  is  the  second,  which  alleges  that  the  court 
erred  in  OTerruling  the  defendant's  motion  for  a  new  trial,  raises  any 
question  for  our  consideration.  This  assignment  requires  us  to 
examine  the  reasons  urged  in  the  criminal  court  for  a  new  trial, 
which  we  proceed  to  do. 

The  State's  theory  of  the  case,  as  developed  by  her  evidence,  was, 
that  the  deceased  and  his  sons  Jacob  and  William,  at  about  seven 
o'clock  in  the  evening,  were  at  the  store  of  Lyner,  in  the  town  of 
Abington,  and  started  to  go  home.  The  defendant  was  sitting  in 
front  ol  the  store  on  a  horse-block.    Afterward,  his  brother  Gran 
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Tille  joined  him.  When  the  deceased  and  his  sons  got  part  of  the 
way  home,  and  near  an  alley  and  barn,  the  defendant  and  his 
brother  came  out  around  the  barn,  and  the  defendant  said  to  the 
deceased,  '*  Tibbetts,  Ood  damn  you,  what  did  you  strike  me  the 
other  night  for  ? ''  Deceased  spoke,  and  said,  ^^  Francis»  I  thought 
you  were  injuring  my  boy,  or  I  should  not  have  struck  you."  The 
deceased  stepped  on  about  two  steps,  when  defendant  said,  ^'  God 
damn  you,  Fll  show  you,"  and  drew  up  and  hit  him  with  a  rock. 
The  defendant  was  within  about  two  steps  when  he  threw  at  him. 
When  defendant  threw  the  stone,  Granville  Holler  said  to  Jacob 
Tibbetts,  ''God  damn  you,  don't  you  interfere;"  and  as  Jacob 
went  on  toward  home,  he  threw  stones  at  him.  The  stone  thrown 
at  the  deceased  struck  him  on  the  back  pai*t  of  the  left  side  of  his 
head,  and  he  immediately  fell  to  the  ground.  The  defendant  went 
up  to  him,  and  stood  over  him  after  he  fell.  The  other  son  ran 
home.  The  deceased  was  carried  to  his  home  in  an  unconscious 
condition,  and  died  from  the  effects  of  the  injury  at  four  o'clock 
next  morning.  The  stone  thrown,  and  which  struck  the  deceased, 
would  have  weighed  two  pounds. 

The  defendant's  theory  of  the  case,  as  testified  to  by  his  brother, 
supported,  perhaps,  to  some  extent  by  others,  was  that  the  deceased 
came  to  the  bam  where  he  and  his  brothers  were,  and  where  they,  or 
one  of  them,  kept  a  horse,  or  horses,  accompanied  by  their  two  sons. 
The  deceased  said, ''  Here  is  the  son  of  a  bitch  now."  The  defend- 
ant  said,  "  Why  do  you  jump  on  me  now,  when  you  and  your  crowd 
jumped  on  me  the  other  night  and  beat  me  up?"  The  deceased 
said,  "  111  setrte  that  with  you,  and  that  pretty  damned  quick,"  and 
drew  a  bowie  ^nife  from  his  person.  The  defendant  said, ''  Tibbettsi 
fou  are  not  going  to  strike  me  with  that  knife,  are  you  ? "  Tib- 
betts said,  "  Yes,  Fll  cut  your  damned  guts  out  of  you."  As  he 
said  this  he  advanced  two  or  three  steps  toward  the  defendant,  and 
then  halted.  He  motioned  with  his  hand,  and  said,  *'  Gome  upi 
Jake."  While  his  head  was  turned,  the  defendant  stooped  and 
picked  up  the  stone  and  threw  it  at  the  deceased,  knocking  him 
down.  He  was  eight  or  ten  feet  from  the  defendant  when  the  stone 
was  thrown.  The  defendant  did  not  advance  toward  the  deceased. 
Jacob  Tibbetts,  when  his  father  called  him  to  come  up,  had  a  revol- 
ver in  his  hand,  which  he  drew  from  his  belt  These  opposite  state- 
meats  of  the  facts  are  taken  from  the  testimony  of  the  principal 
witness  on  each  side  of  the  oiwe. 
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Two  or  three  days  before  the  kOling  of  the  deceased  by  the  defend 
ant,  a  difficulty  bad  taken  place,  in  which  the  deceased  had  beaten 
the  defendant  with  a  gan-swab ;   and  this  was  the  occurrence  re- 
ferred to  in  the  conversation  between  the  parties  a6^  the  time  of  the 
killing. 

It  was  testified  that,  after  this  affair,  and,  of  course,  before  the 
killing  of  Tibbetts,  he  made  threats  of  further  violence  toward  the 
defendant,  which  had  been  communicated  to  the  defendant.. 

It  became  a  question,  on  the  trial,  whether  or  not  the  deceased 
had  a  bowie-knife  at  the  time  when  he  was  killed.  His  son  had  tes- 
tified that  be  had  not,  and  that  he  did  not  own  any  such  knife. 

The  defendant  offered  to  prove  by  Isaac  Hunt,  a  competent  wit- 
ness, that  between  the  time  of  the  beating  with  the  gun-swab  and 
the  time  of  the  killing  of  the  deceased,  the  witness  saw  the  deceased 
have  a  bowie-knife,  with  a  blade  six  or  eight  inches  long,  and  that 
1)0  said,  at  the  time,  that  he  intended  to  kill  the  defendant  with  it 
Tliis  evidence,  both  as  to  the  possession  of  the  knife,  and  as  to  the 
(loclaration  or  threat  of  the  deceased,  was  excluded  by  the  court 
lie  offered  to  prove  the  siime  facts  by  Reuben  Bobbins,  with  refer- 
ence to  the  possession  of  the  knife  by  the  deceased,  and  his  threats 
as  to  what  he  intended  to  do  with  it  This  evidence  was  also  ex- 
cluded. 

He  proposed  to  prove  by  other  witnesses  threats  of  violence  to 
the  defendant,  made  by  the  deceased,  not  connected  with  the  pos- 
session and  exhibition  of  the  knife,  within  two  or  three  days  pre- 
vious to  the  killing,  which  were  also  excluded*  To  all  of  these 
rulings  there  were  proper  exceptions. 

It  was  not  shown  that  these  threats  of  the  deceased  were  commn- 
nicated  to  the  defendant  before  the  killing,  and  it  was  on  this 
ground,  we  presume,  that  the  learned  judge  who  presided  at  the 
trial  excluded  the  evidence.  We  infer  that  this  was  the  ground  of 
the  exclusion,  for  the  reason  that  such  threats  as  had  been  comma* 
liicated  to  the  defendant  were  admitted  in  evidence. 

As  the  defendant's  witness  had  testified  that  the  deceased,  on  the 
night  when  he  was  killed,  had  a  bowie-knife,  and  the  State  insisted 
that  he  had  not,  we  think  the  possession  of  such  a  knife  by  the  da* 
ceased,  so  shortly  before  the  occurrence,  was  proper  evidence  to  go 
to  the  jury;  and  as  to  the  threats  made,  both  when  the  knife  wit 
produced,  and  when  it  was  not,  we  think  they  were  admissible  in 
evidence,  without  reference  to  whether  they  had  or  had  not  besD 
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t'iininiuiiicated  to  the  defendant  If  the  defendant  had  made  pre- 
vious threats  of  killing  the  deceased,  it  is  very  clear  that  they  would 
iiave  been  admissible  in  evidence,  and  wo  cannot  see  any  good  reason 
why  the  threats  of  the  deceased,  against  the  defeudant,  are  not  also 
rompeteut  evidence. 

lu  Cornelius  v.  C^mmonioeallh,  15  B.  Mon.  539,  'Mn  a  trial  of  a 
p-isoner  charged  with  murder,  he  proved  threats  on  the  part  of  the 
person  killed  to  kill  him,  which  threats  had  been  communicated  to 
the  prisoner.  He  then  offered  to  prove  other  threats  not  communi- 
cated, which  the  court  refused  to  admit  Held  by  the  court  of 
apjieals  that  it  was  error  to  exclude  such  proof ;  its  tendency  was  to 
coufLmi  the  )>roof  of  the  threats  already  prored,  and  to  show  the 
intention  of  the  deceased  to  attick  the  prisoner." 

lu  Campbell  v.  'Hie  People^  16  111.  18,  upon  the  trial  the  defense 
offered  to  prove  that  on  that  day,  and  at  other  times  shortly  before 
his  death,  the  deceased  luu.1  made  threats  against  the  prisoner.  This 
evidence  the  court  ruled  out,  and  an  exception  was  taken.  The 
supreme  court  say:  *'ln  this  the  court  unquestionably  erred, 
although  they  may  never  have  come  to  the  knowledge  of  the  defend- 
ant till  after  the  homicide  was  committed.  If  the  deceased  had 
made  threats  against  the  defendant,  it  would  be  a  reasonable  infer- 
ence that  he  sought  him  for  the  purpose  of  executing  those  ihreatSj 
and  thns  they  would  serve  to  characterize  his  conduct  toward  the 
prisoner  at  the  time  of  their  meeting,  and  of  the  affray.  If  he  had 
threatened  to  kill,  maim,  or  dangerously  beat  the  defendant,  it 
would  be  a  fair  inference,  especially  so  long  as  the  evidence  shows 
that  be  had  a  hatchet  in  his  hands,  that  he  had  attempted  to  accom- 
plish his  declared  purpose,  and  if  so,  then  the  prisoner  was  justified 
in  defending  himself,  even  to  the  taking  of  the  life  of  his  assailant, 
if  necessary.  While  the  threats,  of  themselves,  could  not  have  jus- 
tified the  prisoner  in  assailing  and  killing  the  deceased,  they  might 
have  been  of  the  utmost  importance  in  connection  with  the  other 
testimony  in  making  out  a  case  of  necessary  self-defense.  The 
evidence  offered  was  proper,  and  should  have  been  admitted. 

In  Keener  v.  Tfhe  State  of  Oeorgiay  18  Ga.  194,  Reese,  the 
deceased,  had  made  threats  against  the  defendant  to  one  Cosby,  who 
was  called  as  a  witness ;  the  testimony  was  rejected,  mainly  on  the 
ground  that  the  threats  had  not  been  communicated  to  the  def(*nd- 
ant  prior  to  the  killing  of  the  deceased.  In  the  opinion  of  the 
court,  delivered  by  TjUMpkin,  J.,  they  say:  '' Without  stopping  to 
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inquire  whether  the  facts  related  by  the  witness,  apart  from  the 
chi'eats,  were  not  admissible,  we  prefer  to  confront  the  question 
directly;  and  to  consider  whether  or  not  the  evidence  of  Cosby, 
taken  as  a  whole,  should  not  have  been  received.  Keener  is  indicted 
for  killing  Ueese ;  his  defense  is,  that  Reese  manifestly  intended,  by 
surprise  or  violence,  to  take  bis  life,  or  do  kiiii  some  bodily  hurt; 
that  the  circumstances  were  such  as  to  excite  the  fi^ars  of  a  reason- 
able man  ;  and  that  he  acted  under  the  influence  of  those  fears,  and 
not  in  the  spirit  of  revenge.  The  proof  is,  that  two  nights  before 
the  tragedy  occurred,  Reese  entertained  the  most  deadly  hostility 
toward  Keener.  Jealousy,  another  name  for  insanity,  of  the  most 
malignant  character,  had  taken  possession  of  his  bosom,  and  was 
shaking  the  throne  of  his  reason  to  its  very  foundation.  Keener 
had  taken  his  woman  from  liim,  and  if  the  damned  coward  ever 
crossed  his  path  he  would  kill  him ;  he  was  going  out  on  Mcintosh 
street  before  long,  and  would  kick  up  hell  there.  Prophetic  words  I 
He  sowed  to  the  wind,  and  reaped  the  whirlwind.  What  a  terriblt 
lesson!  Well  might  the  wise  man  say  of  the  house  of  the  strange 
woman,  *  Tlie  dead  are  there.' 

"  Ought  not  this  conversation,  whether  communicated  to  Keener 
or  not,  to  have  been  admitted  as  a  substantive  fact  to  show  the  malus 
adivius.  or  evil  intent,  toward  Keener,  with  which  Reese  went  to 
that  house  that  night  ?  Laying  aside  all  technical  rules  and  reason- 
ing, we  ask,  with  the  knowledge  of  the  mind  and  feelings  of  the 
deceased  disclosed  by  this  witness,  would  we  not,  and  ought  not  the 
jury,  to  listen  more  indulgently  to  the  alleged  apprehension  of 
injury  on  the  part  of  Keener,  as  well  as  to  the  facts  and  circum- 
stances upon  which  he  relies  to  justify  his  conduct  ?  Do  not  these 
previous  threats  throw  light  upon  Reese's  conduct,  up  to  the  time 
of  the  killing?    Do  they  not  serve  to  illustrate  the  transaction  ?" 

After  an  examination  of  authorities,  the  learned  judge  concludes 
on  this  point  as  follows:  "Upon  the  authority  of  the  note,  then, 
as  laid  down  by  Mr.  Starkie  and  others,  and  as  illustrated  by  numer- 
ous adjudicated  cases,  we  are  clear  that  the  testimony  of  Cosby 
should  have  been  admitted,  as  it  conduced  to  prove,  in  connection 
with  other  evidence,  the  quo  animo  with  which  Reese  resorted  to  the 
brothel  on  Mcintosh  street  that  night ;  and  that  his  manner  and 
conduct  corresponded  with  that  purpose,  so  as  to  warrant  Keener 
in  believing  that  the  same  scenes  were  to  be  repeated  there  that 
uiarht  wb'ch  had  been  re-enacted  several  times  before,  and  that  no 
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allcmatiTe  would  be  left  but  to  retreat  again,  lus  he  liivd  done  before 
twice  or  three  times^  or  take  the  cousequences. 

'*  In  yiew,  then,  of  the  frequent  failure  of  justice  from  the  failure 
of  evidence,  and  thoroughly  convinced,  as  we  are,  that  no  compe- 
teut  means  of  asserting  the  truth  ought  to  be  neglected,  we  think 
the  testimony  of  James  Cosby  was  improperly  ruled  out  It  was  per- 
tiuent  to  the  issue,  and  ought  to  have  been  submitted  to  the  jury. 
It  showed  the  intent  with  which  Reese  resorted  to  this  brothel,  and 
also  his  feelings  toward  the  defendant." 

In  Stewart  v.  The  State,  19  Ohio,  302,  it  was  held  ^^  competent  for 
the  defendant  to  prove  that  the  person  alleged  to  have  been  mur- 
dered, and  others,  had  agreed  to  go  to  the  house  where  the  defend- 
ant boarded,  for  the  purpose  of  quarrelling  with  him,  and  that  they 
had  approached  him  with  that  intent  at  the  time  the  affray  com- 
menced, which  resulted  in  the  homicide ;  and  to  prove  the  conversa- 
tion of  the  parties  in  relation  to  such  agreement,  though  the  defend- 
ant had  not  been  infoimcd  of  the  intent  of  the  parties,  in  approach 
log  him. 
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In  Dukes  v.  T/ie  State,  11  Ind.  557,  this  court  say  :  "As  a  gen- 
enil  rule,  it  is  the  character  of  the  living — the  defendant  on  trial 
for  the  commission  of  crime  —  and  not  of  the  person  on  whom  thc» 
crime  was  committed,  that  is  in  issue,  and  as  to  which,  therefore^ 
that  evidence  is  admissible.  But  in  a  case  like  the  present,  when 
the  question  arises  whether  the  accused  acted,  in  the  commission  of 
a  homicide,  upon  grounds  that  justify  him  in  the  deed,  it  would 
seem  that  the  character  of  the  deceased  might  be  a  circumstance 
to  1)6  taken  into  consideration.  Especially  might  this  be  the  case 
where  the  accused  knew  that  character,  and  also  knew,  at  the  time, 
thp  individual  by  whom  the  attack  upon  him  or  his  property  was 
made.**  The.conrt  adds:  "Where,  as  in  this  case,  these  facts  may 
not  have  been  known,  we  do  not  see  how  the  evidence  could  be  en- 
titled to  much  weight." 

[n  this  case,  according  to  the  report,  it  was  evidence  of  the  char- 
acter of  the  deceased,  offered  by  the  State,  of  which  the  court  was 
speaking,  and  not  evidence  of  threat. 

For  a  reference  to  numerous  cases  on  the  subject  of  proving  the 
known  character  of  the  deceased  for  turbulence  and  violence,  in 
cases  where  the  defendant  relies  on  the  ground  of  self-defenae, 
ease  of  Pfomer  r.  The  People,  4  Park.  Or.  558. 
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[The  court  here  disposed  of  an  unimportant  question  as  to  the 
unpeachment  of  a  witness.] 

There  are  many  other  points  made  to  show  that  a  new  trial  should 
have  heen  granted,  hut  we  need  not  examine  more  of  them. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings,  and  the  clerk  is  directed  to  certify  to  the  warden  of  the 
State  prison  to  return  the  prisoner  to  the  jail  of  Wayne  county* 


Allek,  appellanti  v.  Sharps. 

(37  Ind.  67.) 

Prominary  note  — forged  renewai  noU. 

Appellant,  for  M.'s  acoommodation,  indorsed  his  note,  which  was  dlsooiinted  hy 
appellee,  with  the  knowledge  that  it  was  an  accommodation  note.  At  its 
maturity  M.  presented  a  second  note  pnrporting  to  have  appellant's  indorse- 
ment thereon,  which  was  accepted  in  good  faith  hj  the  appeUees  as  a  sub- 
:Btitute  or  renewal  of  the  first  note.  M.  was  insolvent.  Appellant's  indorse- 
ment on  the  second  note  was  a  forgery.  In  an  action  on  the  first  note, 
heldj  that  appellant  was  not  discharged. 

Suit  by  the  appellees  against  the  appellant,  on  a  promissory- note, 
payable  in  bank  made  by  Layton  Mills,  payable  to  Moses  Allen  and 
indorsed  by  him  to  the  appellees.  The  farther  facts  stated  in  the 
oomplaint  are,  that  when  the  note  matured,  Mills  brought  to  the 
plaintiffs  at  their  bank  another  note  for  a  like  sum,  made  by  him 
and  payable  to  the  order  of  said  Allen,  thirty  days  after  date,  and 
upon  the  same  terms  as  said  first  note,  which  then  and  there  had 
upon  the  back  of  it  what  purported  to  be,  and  Mills  represented  to 
be,  the  indorsement  of  said  Allen ;  that  upon  the  faith  that  said 
indorsement  was  genuine  and  authorized  the  plaintiffs,  surrendered 
to  Mills  the  first  note,  and  took  in  lieu  of  it  the  last-named  note; 
that  the  indorsement  was  forged,  and  Allen  refuses  to  recognize  the 
same ;  that  said  first-named  note  remains  unpaid  and  is  in  the  hands 
of  defendant  or  of  the  representatives  of  Mills,  who  is  dead ;  that 
at  the  time  the  second  note  was  substituted  for  the  first,  Mills  was 
insolvent,  and  the  same  was  received  solely  upon  the  faith  that  the 
defendant,  who  was  solvent,  had  indorsed  the  same,  etc. 

The  defendant  demurred  to  the  complaint,  and  his  demurrer  was 
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OYermied.  He  then  answered,  stating  in  addition  to  the  fickcta  dia* 
closed  in  the  complaint,  that  he  indorsed  the  note  for  the  accommo- 
dation of  Mills,  who  got  the  money  on  the  same,  which  was  known 
to  tlie  plaintiffs ;  that  the  last  note  was  received  by  the  plaintiffs  in 
satisfaction  of  the  note  in  suit,  without  the  knowledge  or  consent 
of  the  defendant ;  that  he  did  not  know  for  fifteen  days  that  the 
note  sned  on  was  claimed  by  the  plaintiffs  as  not  paid,  bat  during 
that  time  he  supposed  it  had  been  paid  by  Mills,  and  he  avers  the 
fact  to  be  that  it  was  paid  and  satisfied  as  aforesaid ;  that  at  the 
time  of  the  acceptance  of  the  second  note,  the  plaintiffs  canceled 
and  surrendered  up  to  Mills  the  first  note;  wherefore,  etc. 

The  plaintiffs  demurred  to  this  answer,  because  it  did  not  state 
facts  sufficient  to  constitute  a  defense,  and  their  demurrer  was  sua* 
tained.    The  defendant  excepted. 

Taifbr  dk  Wallace^  for  appeUant 
Porter i  Harrison  <§  HinsSy  for  appellees. 

DowNET,  J.  [after  stating  the  above  facts.]  The  point  presented 
by  the  assignment  of  errors,  which  calls  in  question  the  correctness 
of  the  decisions  of  the  court  in  overruling  the  demurrer  to  the 
complaint  and  in  sustaining  the  demurrer  to  the  answer,  is  this: 
Were  the  delivery  by  Mills  to  the  plaintiffs  of  the  second  note,  with 
the  name  of  Allen  forged  thereon,  Alills  representing  it  as  genuine, 
and  its  acceptance  by  the  plaintiffs  as  payment  of  the  note  on  which 
the  action  is  predicated,  Mills  being  then  insolvent,  and  the  plain- 
tiffs relying  exclusively  on  the  liability  and  solvency  of  Allen,  a 
good  defense  to  the  action  ? 

We  think  that  neither  upon  reason  or  authority  can  these  facts 
be  held  to  be  a  satisfaction  of  the  note  on  which  the  action  is  pre- 
dicated. 

The  alleged  satisfaction  was  not  made  by  Allen.  He,  however, 
sets  up  what  was  done  by  Mills  as  amounting  to  a  satisfaction. 
He  ratifies  and  approves  what  was  done  by  Mills,  and  claims  that 
it  discharged  the  note.  like  a  principal  who  ratifies  an  unauthor- 
ized act  of  his  agent,  he  seeks  to  give  it  effect,  and  make  ic  opera- 
tive, and  to  claim  the  benefit  of  the  act  If  he  would  ratify  and 
adopt  the  act  of  Mills  he  must  adopt  it  in  whole.  He  must  be 
held  as  making  Mills  his  agent,  and  as  adopting  all  the  parts  and 
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attending  circumstances  of  the  transaction,  lie  cannot  present 
nnd  rely  upon  such  part  or  parts  of  the  transaction  as  are  favorable 
to  him,  and  reject  the  residue.  While  he  adopts  and  relies  upon 
the  delivery  of  the  second  note  by  Mills,  as  a  satisfaction  cf  the 
note  in  suit,  he  must  also  adopt,  ratify,  and  make  his  own  the 
falsehood  and  fraud  of  Mills,  in  representing  the  indorsi  in«iit  iij^ori 
the  second  note  as  genuine,  which  must  have  the  effect  of  takaig 
away  from  the  transaction  every  semblance  of  a  satisfaction.  The 
appellees  did  not  agree  to  accept  a  note  on  which  Mills  alone  was 
liable,  and  he  insolvent.  What  they  contracted  for  was  a  note  on 
which  Mills  was  liable  as  maker  and  Allen  as  indorser.  This  they 
did  not  get,  and  they  are,  consequently,  not  bound  by  the  promise 
to  take  the  worthless  note,  and  surrender  up  their  right  of  action 
upon  the  first  note.  Allen,  having  refused  to  recognize  or  admit 
any  liability  on  the  second  note,  cannot  set  up  the  giving  of  it  by 
Mills  as  a  bar  to  a  recovery  on  the  first  one.  It  seems  to  be  sup- 
posed, however,  that  Allen  has  some  ground  to  complain,  because 
**  he  did  not  know  for  fifteen  days  that  the  note  sued  on  was  claimed 
by  the  plaintiffs  as  not  paid,  but  during  that  time  he  supposed  it 
had  been  paid  by  MilW  What  harm  was  done  him,  or  what  dam* 
age  accrued  to  him  from  this  ignorance  ?  Mills  was  insolvent  If 
Mills  had  been  solvent,  and  by  the  lapse  of  time  Allen  had  lost  an 
opportunity  to  save  himself  from  loss  as  his  indorser,  there  would 
have  been  some  reason  for  urging  this  point  But  without  such 
a  showing  the  argument  is  destitute  of  force. 

In  Bell  V.  Buckley^  11  Exch.  631,  the  action  was  upon  a  bill  of 
exchange.  There  was  a  plea  of  payment,  and  issue  thereon.  The 
evidence  on  the  trial  disclosed  the  facts  to  be  that  the  alleged  pay- 
ment consisted  in  the  delivery  to  the  plaintiff  of  another  bill  of  the 
same  parties,  as  appeared,  but  on  which  the  acceptance  was  forged. 
The  bill  was  in  that  case,  as  the  note  was  in  this,  accommodation 
paper.  There  the  principal  in  the  transaction  had  become  bank- 
rupt, and  absconded.  Here  the  principal  had  become  insolvent 
It  was  submitted,  in  that  case,  on  the  part  of  the  plaintiff  that  the 
facts  did  not  amount  to  a  payment  of  the  bill.  The  learned  judge 
was  of  that  opinion,  and  a  verdict  was  entered  for  the  plaintiff  fo^ 
the  amount  of  the  bill  and  interest,  leave  being  reserved  to  the 
«iefendant8  to  move  to  enter  a  verdict  for  them.  Upon  a  rule  niHf 
alter  a  full  discussion  of  the  question,  Aldebsoit,  R,  said :  '^The 
rule  must  be  discharged.     The  only  question  is,  whether  the 
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defendant  has  made  oat  that  this  bill  was  paid  by  Thornley.  It 
appears  that  the  day  before  the  bill  became  due,  Thornley  came  to 
the  bank,  and,  there  being  another  bill  of  his  due  that  day,  he 
i-equested  the  manager  to  *  retire '  those  bills  by  discounting  two 
other  bills  which  he  brought  with  him.  The  manager  consented  : 
and  for  the  purpose  of  retiring  tlie  bill  for  which  this  action  is 
brought,  Thornley  gave  to  the  manager  a  bill  for  the  same  amount, 
and  apparently  between  the  same  parties,  the  present  defendant 
being  supposed  to  be  the  acceptor.  It  turned  out,  however,  that 
it  was  a  bill  upon  which  no  action  could  be  maintained  against  the 
defendant,  since  the  acceptance  was  a  forgery.  The  transaction  is 
simply  this :  The  bank  take  up  the  bills,  and  charge  in  account 
with  Thornley  the  amount  which  the  discount  would  hare  been  if 
it  had  been  discounted  by  a  third  person,  and  they  give  him  credit 
for  the  amount  of  the  forged  bill,  minus  the  discount  That  is  no 
payment  of  the  other  bill.  Then  it  is  suggested,  on  the  authority 
of  (Jlayton^s  Case  that  inasmuch  as  Thornley  paid  moneys  into  the 
bank  after  the  bjll  was  due,  they  must  be  taken  as  paid  in  discharge 
of  that  bill.  But  where  there  is  an  account  on  the  one  side  of  sums 
owing,  and  oir  the  other  of  sums  paid,  there  is  no  presumption  that 
the  items  of  payment  are  in  respect  of  the  items  owing;  it  depends 
on  the  fact  of  actual  appropriation." 

Platt,  B.,  said :  "  I  am  of  tlie  same  opinion.  In  order  to  retire 
the  other  bill,  the  bank  discount  the  forged  bill,  and  give  Thornley 
credit  for  the  amount,  minus  the  discount  That  is  no  payment  of 
the  former  bill,  but  a  mere  substitution  of  one  bill  for  another,  for 
the  purpose  of  giving  the  debtor  an  ulterior  day  of  payment" 

Martin,  B.,  said ;  ''  I  am  of  the  same  opinion.  The  case,  when 
understood,  is  perfectly  plain.  It  is  an  action  against  the  acceptor 
of  a  bill  of  exchange ;  the  plea  states  that  it  was  accepted  for  the 
accommodation  of  Thornley,  and  it  goes  on  to  allege  that  Thornley 
paid  the  amount  The  defendant  must,  therefore,  establish  that 
fact  Then,  what  is  payment  of  a  bill?  It  is  argued  that  the 
delivery  of  one  bill  to  *  retire'  another  is  payment;  in  one  sense  it 
may  be,  but  the  meaning  of  payment  in  this  plea  is  an  equivalent 
amount  of  money  given  by  the  debtor  to  the  creditor  in  satisfaction 
of  his  claim  on  the  bill.  Then  what  are  the  facts?  The  day  before 
the  bill  becomes  due,  Thornley  goes  to  the  manager  of  the  bank, 
and  induces  him  to  take  up  the  bill,  by  giving  him  another  bill 
which  turns  out  to  have  a  forged  acceptance.     That  is  no  payment 
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Suppose  Thomley  had  said  to  the  manager  of  the  bank :  '  A.  B. 
owes  me  a  sum  of  money,  and  here  is  a  document  by  which  he  ad- 
mits the  debt,  take  it  and  get  the  money,  and  pay  the  bill  which 
you  hold  of  mine ; '  that  the  manager  assented,  but,  on  going  to 
A.  B.,  found  that  the  document  was  a  forgery,  could  it  for  or.e 
foment  be  contended  that  there  was  any  payment  of  the  bill  ? 
That,  however,  is  this  identical  case,  the  only  difference  being,  that 
here  the  manager  of  the  bank  agreed  to  accept  a  document  not  pay- 
able immediately,  but  at  the  expiration  of  three  months.  Then  it 
is  said  that  the  case  is  one  of  hardship  on  the  defendant,  who  is  a 
mere  surety;  but  assuming  that  the  plaintiff  was  bound  to  consider 
him  other  than  the  principal  debtor,  even  if  this  had  been  an  action 
not  upon  the  bill  itself,  but  against  him  as  a  surety,  I  think  that  he 
would  have  had  no  defense.  It  is  also  said  that  it  is  a  case  of  hard- 
ship, because  the  defendant,  not  having  been  called  upon,  would 
naturally  suppose  that  the  bill  was  paid.  But  a  person  being  under 
the  idea  that  a  bill  is  discharged,  when  it  is  not  in  fact  discharged, 
nevertheless  remains  liable.  According  to  my  view  of  the  case,  there 
is  not  a  scintilla  of  evidence  of  payment  of  the  bill,  in  the  sense  in 
which  that  term  is  used  in  the  plea ;  the  entries  in  thB  bank  books 
are  nothing  more  than  a  mode  of  keeping  the  accounts  by  debits 
and  credits." 

In  Wait  V.  BrewsteVy  31  Vt  516,  the  court,  in  discussing  what 
amounts  to  satisfaction  of  a  note,  say :  '^  Ordinarily,  a  note  given 
for  a  previous  debt  is prifna  facie  payment  of  such  debt  The  law 
supposes  that  the  parties  intended  to  extinguish  the  old  debt  and 
leave  no  right  of  action  except  upon  the  note."  "  But,"  say  the 
court,  **  if  the  parties  stipulate  that  the  note  shall  not  have  that 
operation,  then  their  agreement  governs,  and  the  antecedent  cause 
of  action  still  subsists.  Other  limitations  of  the  general  doctrine 
will  appear  from  an  examination  of  the  authorities  above  cited« 
l*hus  it  has  been  held  that  when  the  party  takes  the  note  under  a 
misapprehension  as  to  facts,  he  supposing  that  other  parties  are 
bound  by  it  who  are  not,  then  the  intention  of  treating  it  as  pay- 
ment is  rebutted,  and  the  party  may  sue  upon  the  original  debt" 

We  are  referred  by  counsel  for  appellant  to  The  Pres.,  etCf  of  the 
Ohuoester  Bank  y.  The  Pres.,  etc,  of  the  Salem  Bank,  17  Mass.  38, 
whore  it  was  held,  that  ^^  where  a  banking  company  paid  notes,  on 
which  the  name  of  the  president  had  been  forged,  and  neglected  for 
fifteen  days  to  return  them,  it  was  held  that  they  had  lost  their 
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remedy  against  the  person  from  whom  the  notes  had  been  receiyed*'' 
This  case  is  wholly  unlike  the  one  under  consideration.  Theiv 
the  party  who  presented  to  the  bank  the  forged  bills  was  an  iimo- 
cent  party,  and  it  was  important  to  him  to  have  the  bills  returned 
at  once,  if  they  were  not  genuine,  so  that  he  might  return  them  to 
the  party  from  whom  they  had  been  received.  And  in  addition  to 
these  facts,  the  forged  signature  was  that  of  the  president  of  the 
bank  which  received  and  paid  the  bills,  and  must  be  presumed  to 
have  known  immediately  of  the  spurious  character  of  the  bills. 

We  are  also  referred  to  Coggill  v.  Tlie  American  ExcliangB  Bank, 
1  N.  Y.  113,  but  have  been  unable  to  see  its  force  as  an  authority 
in  the  case  uuder  consideration. 

Professor  Parsons,  in  his  work  on  notes  and  bills,  is  cited  by 
appellant  He  says :  ''As  money  paid  under  a  mistake  of  fact  may 
always  be  recovered  back,  one  who  pays  money  on  forged  paper,  by 
discounting  or  cashing  it,  for  example,  can  always  recover  it  back, 
])rovided  he  has  not  contributed  to  the  mistake  himself,  materially, 
by  his  own  fault  or  negligence,  and  provided  that,  by  an  immediate 
or  snfQciently  early  notice,  he  has  enabled  the  party  to  whom  he  paid 
it  to  indemnify  himself  as  far  as  possible.^'  2  Pars.  Notes  and  Bills, 
597.  Why  can  he  recover  it  back  ?  Simply  because  there  was  no 
€«)nBideration  for  its  payment.  He  supposed  he  was  getting  a  valid 
and  genuine  instrument,  when,  instead,  he  got  a  forged  and  worth- 
less piece  of  paper.  Suppose,  instead  of  having  paid  money  for  the 
forged  paper,  he  had  given  up  a  note  or  bill  which  he  held,  would 
there  be  any  consideration  for  that  act  ?  Would  he  be  bound  to 
lose  his  right  of  action  any  more  than  he  would  be  bound  to  lose 
the  money  which  he  had  paid  for  the  forged  paper  ?    Surely  not 

We  are  ntiifled  that  there  is  no  error  in  the  record  in  this  case. 

Judgment  affirmed,  with  omU. 
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Ex  Pabte  Voltz, 

(37  iDd.  ITS.) 
Escape  —  action  against  sheriff —  reeaiptwre 

Wliere  a  creditor  brings  an  action  against  tlie  slieriff  for  the  escape  of  a  piiaonef 
in  execution,  lie  cannot  afterward  insist  on  tlie  re-arrest  and  imprisonmenr 
of  tlie  prisoner.  Nor  lias  the  slieriff,  after  tlie  recovery  of  a  judgment 
against  liim  for  the  escape,  the  right  to  re-drrest  and  imprison  the  prisoner 
except  within  a  reasonable  time. 

VoLTZ  petitioneil  the  court  for  the  writ  of  luxbeas  carpus,  alleging 
in  his  petition  tliat  he  was  illegally  restrained  of  his  liberty,  in  the 
jail  of  Ripley  county,  by  George  W.  fiuss,  the  sheriff,  etc.,  and 
prayed  to  be  discharged.  The  sheriff  produced  the  body  of  tlie 
defendant  in  obedience  to  the  writ  which  was  ordered  by  the  court, 
and  as  the  cause  of  his  detention  stated,  in  his  return,  that  in 
August,  1867,  in  the  circuit  court,  the  said  Voltz  was,  in  a  suit  in 
the  name  of  the  State,  on  the  relation  of  one  Louisa  Billman,  against 
him,  adjudged  to  be  the  father  of  her  illegitimate  child,  and  required 
to  pay  for  its  support,  etc.,  certain  sums  of  money.  That  he  failed 
to  pay  or  replevy  the  same,  and  in  consequence  was  committed  to  the 
jail  of  the  county  by  order  of  the  court.  He  made  a  copy  of  the 
order  of  commitment  part  of  his  return.  He  further  alleged  that 
on  the  26th  day  of  September,  1867,  without  the  consent  of  the 
sheriff  or  the  jailer,  the  defendant,  without  paying  or  replevjriiig  said 
judgment,  forcibly  and  unlawfully  escaped  from  the  jail;  and  that 
he  was  recaptured  by  the  sheriff  of  said  county,  as  an  escaped  pris- 
oner, on  the  —  day  of  November,  1871,  and  returned  to  said  jail ; 
and  that  he  now  holds  him  as  above. 

On  exception  to  this  return  by  the  prisoner,  it  was  adjudged  snffi- 
cient,  and  the  question  was  reserved. 

Voltz,  pleading  to  the  return,  admitted  the  recovery  of  the  judg- 
ment against  him ;  that  failing  to  pay  or  replevy  the  judgment,  he 
was  committed  to  the  jail  of  the  county,  and  to  the  charge  of  John 
W.  Hamilton,  who  was  then  sheriff  of  said  county ;  and  alleged  that, 
while  in  the  charge  of  said  Hamilton,  as  such  sheriff,  on  the  26th  of 
Septemlier,  1867,  he  escaped  from  the  jail  of  said  county,  through 
the  negligence  of  said  sheriff,  and  was  never  re-arrested  until  the 
lO'th  day  of  November,  1871 ;  and  that  for  the  last  preceding  three 
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yean  lie  bad  been  a  citizen  of  the  State  of  Indiana,  and  a  resident 
of  Jefferson  county,  in  said  State ;  that  on  the  5th  day  of  March* 
1868,  suit  was  instituted  in  the  name  of  the  State  of  Indiana,  on 
the  rehition  of  said  Louisa  Billman,  by  her  next  friend,  against  saiJ 
Hamilton,  as  sheriff,  to  recover  the  amount  of  the  judgment  in  favoi 
of  said  Louisa  against  him  before  mentioned ;  and  that  she  recovei'ed 
against  said  Hamilton  the  sum  of  $631.80,  in  full  discharge  and 
satisfaction  of  her  judgment  against  him,  and  does  not  now  make 
any  claim  against  him  in  the  proceedings  referred  to  in  the  return ; 
wherefore,  etc.  A  copy  of  the  judgment  against  Hamilton  is  made 
part  of  this  pleading. 

Upon  exception  to  this  pleading  by  Russ,  the  sheriff,  it  was 
adjudged  insufficient,  and  the  petitioner  excepted.  Thereupon  he 
was  remanded  to  the  custody  of  the  sheriff.    He  appeals. 

ff.  Durbin,  for  appellant 

W.  D.  Ward,  J.  B.  Rebeck  and  B.  W.  Hanna^  attorney-general, 
for  State. 

Do WKEY,  J.  Two  errors  are  assigned ;  first,  the  oyermling  of  the 
exceptionB  to  the  return  of  the  sheriff;  and,  second,  the  sustaining 
the  exceptions  to  the  petitioner's  reply  thereto. 

The  inquiry,  we  think,  resolves  itself  into  two  questions;  first, 
had  tlie  plaintiff  in  the  bastardy  case  the  right  to  have  the  peti- 
tioner re-arrested  and  again  put  in  prison  ?  and,  second,  if  not,  had 
the  sheriff  the  right  to  re-arrest  and  imprison  him,  without  the  con- 
currence of  the  plaintiff  in  that  case  ? 

Upon  the  first  question  we  think  the  authorities  establish  the 
proposition  that  when  a  creditor  brings  an  action  against  the  sheriff 
for  the  escape  of  a  prisoner  in  execution,  and  thereby  elects  to  con- 
sider him  out  of  custody,  he  cannot  insist  on  re-arresting  the  prisoner, 
or  his  continuance  in  custody.  McElroy  v.  ManciuR^  13  Johns.  121  ; 
Litflefield  v.  Brawny  1  Wend.  398 ;  Rawson  v.  Turnery  4  Johns.  469. 

1  he  State,  on  the  relation  of  Louisa  Billman,  having  sued  Hamil- 
ton^ the  sheriff,  for  the  escape,  and  obtained  a  judgment  against  him, 
cannot  now  insist  on  the  imprisonment  of  the  petitioner.  See,  also, 
Crocker  on  Sheriffs,  sec.  614. 

We  are  referred  by  counsel  for  the  sheriff  to  the  case  ot  Jackson  v. 
Bart  Ml,  8  Johns.  361,  but  that  case  only  decides  that  after  an  escape 
0/  tk«  defendant  from  custody  on  a  ca.  aa.,  the  plaintiff  may  proceed 
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against  the  sheriff  for  the  escape,  and  at  the  same  time  take  oat  • 
fier:  facias  against  the  property  of  the  defendant,  for  the  reason,  it 
is  said,  that  the  remedies  are  not  inconsistent  This  case  is  not  in 
conflict  with  the  autliorities  above  cited. 

The  next  question  is,  had  Russ  the  right  to  arrest  and  hold  the 
petitionei  in  custody  ?  We  are  not  referred  to  any  statute  or  any* 
rule  of  the  common  law  by  which,  under  the  circumstances  dis- 
closed in  this  case,  he  has  any  such  right.  It  is  enacted  that,  ''if 
any  prisoner  confined  on  civil  process  shall  violently  escape  from 
prison,  without  the  connivance  of  the  jailer,  and  such  prisoner  shall 
be  recommitted  to  the  prison  whence  he  escaped,  within  three  months 
next  after  such  escape,  such  recommitment  shall  operate  to  bar  any 
recovery  against  the  sheriff  for  such  escape,  except  for  the  costs  of 
any  action  that  shall  have  been  previously  commenced  against  him 
therefor."  And  again,  "if  judgment  in  any  such  action  for  escape 
shall  have  been  rendered  against  the  sheriff  before  the  expiration  of 
three  months,  such  recommitment  of  the  prisoner  as  mentioned  in 
the  next  preceding  section  shall  operate  as  a  satisfaction  of  all  such 
judgment,  except  the  costs."    1  G.  &  il.  411,  sees.  9  and  10. 

These  sections  would  seem  to  give  the  sheriff  a  reasonable  time  in 
which  to  recapture  the  prisoner.  In  this  ease,  more  than  four  yeart 
elapsed  before  the  prisoner  was  arrested,  during  three  of  which  he 
was  a  resident  of  the  State  and  of  an  adjoining  county.  It  was 
probably  the  intention  of  the  legislature,  in  the  enactments  aboye 
quoted,  to  limit  the  time  within  which  what  is  called  iresh  suit  or 
pursuit  may  be  made  by  the  sheriff.  Gwynne  on  Sherifb,  410; 
Crocker  on  Sheriffs,  sees.  609  and  610. 

It  seems  to  be  settled  that  when,  in  consequence  of  a  negligent 
escape,  the  sheriff  has  to  pay  the  judgment  on  which  the  prisoner 
was  committed,  he  may  recover  the  amount  of  the  prisoner  as  for 
money  paid.    Crocker  on  Sheriffs,  sec.  615. 

It  is  provided  by  statute  in  this  State  that  when  the  sheriff,  or 
any  surety  on  his  bond,  shall  be  compelled  to  pay  any  judgment,  or 
any  part  thereof,  by  reason  of  any  default  of  such  officer,  except  for 
failing  to  pay  over  money  collected,  or  for  wasting  property  levied 
on,  the  judgment  shall  not  be  discharged  by  such  pa3mient,  but 
shall  remain  in  force  for  the  use  of  the  sheriff  or  surety  making 
such  payment,  and,  after  the  plaintiff  is  paid,  so  much  of  the  judg- 
ment  as  remains  unsatisfied  may  be  prosecuted  to  execution  for  his 
nse.    2  0.  &  H.  309,  g  676.    But  this  section  j^ves  the  sheriff  or 
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surety  no  remedy  until  after-  the  judgment  shall  have  been  paid; 
and  then  it  would  be  a  question  whether  the  right  would  remain  or 
exist  to  imprison  the  defendant^  or  only  to  have  execution  against 
bis  property. 

When  the  escape  has  been  voluntary,  that  is,  by  the  consent  of 
the  sheriff,  the  sheriff  cannot  recapture  the  prisoner  without  new 
process.  Nor,  if  he  is  compelled  to  pay  the  debt,  can  he,  as  it 
appears,  recoTer  the  amount  from  the  prisoner  at  common  law. 

The  exception  to  the  reply  should  hare  been  overruled. 

The  judgment  back  to  and  including  the  ruling  on  the  exception 
to  the  reply  of  the  petitioner  is  reversed,  and  the  cause  remanded 
for  ftirther  proceedings  in  accordance  with  this  opinion. 
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Company,  appellants,  v.  Heatok. 

(37Ind.448.) 
Oomman  earri&r — cannot  contract  agcUmt  negligence, 

A  common  carrier  cannot,  by  contract,  relieve  himself  from  llabilHy  for  the 
lots  of  goods  deUvered  to  him  for  transportation,  which  has  been  occa- 
sioned by  his  own  or  his  servant's  negligence,  however  slight,  or  wliflie 
such  negligence  has  in  any  degree  contributed  to  such  loss.    (See  note,  p.  06.) 

This  was  an  action  by  Heaton,  the  appellee,  against  the  railroad 
company  to  recover  the  value  of  certain  wheat  delivered  by  him  to 
the  company,  to  be  transported  by  the  latter  as  a  common  carrier 
over  her  railroad  from  Bristol,  the  point  of  shipment,  to  Toledo,  in 
tlic  State  of  Ohio.  The  wheat,  while  thus  in  the  possession  of  the 
company,  and  stored  in  one  of  its  warehouses,  and  before  being 
transported,  was  destroyed  by  fire.  Judgment  for  plaintiff  on  the 
verdict  of  a  jury. 

J.  B.  NUm,  W.  Nihi  and  /  0.  Norton,  for  appellant 

/.  J7.  Bahor,  J.  A.  0.  MitcheO,  W.  A.  Wood  and  J.  DamoU^ 
tor  appellee. 

Vol  X.— 12 
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WoBDBK,  C.  J.  The  case  comeB  before  us  on  a  bill  of  exceptional 
ahowing  the  following  facts :  ^*  It  was  proven,  or  admitted,  that  the 
defendant  is  a  common  carrier,  as  stated  in  the  complaint,  and  that 
the  plaintiff  delivered  to  the  defendant,  at  his  station  in  Bnstol, 
Indiana,  927S  bushels  of  wheat,  of  the  value  of  two  dollars  and  three 
cents  per  bushel,  to  be  transported  to  Toledo,  in  the  State  of  Ohio, 
and  that  on  the  12th  day  of  September,  1867,  tlie  same  was,  together 
with  the  warehouse,  consumed  by  fire.  At  the  proper  time,  the 
defendant  gave  evidence  proper  to  be  submitted  to  the  jury  tending 
to  prove  the  following  facts,  to  wit :  That  said  wheat  was  received 
by  the  defendant  at  said  warehouse  for  such  shipment  nnder  a 
special  contract  contained  in  the  bill  of  lading,  a  copy  of  which  is 
set  forth  in  the  complaint  and  in  the  third  paragraph  of  the  answer, 
and  which  contains,  among  other  things,  the  following  clanse,  to 
wit :  '  This  company  shall  not  be  held  liable  for  any  delay  in  the 
transportation  or  delivery  of  said  grain,  or  for  any  injury  from  heat 
or  dampness,  or  for  any  deterioration  in  quality,  or  loss  by  fire,  or 
accident,  or  shrinkage,  while  in  possession  of  the  company ; '  and 
that  the  defendant  used  care  and  diligence  in  guarding  said  wheat 
from  damage  or  loss  by  fire.  And  evidence  was  also  given  by  the 
plaintiff  tending  to  prove  want  of  care  and  diligence  on  the  part  of 
the  defendant  in  guarding  said  wheat  against  loss  by  fire,  but  the 
oase  was  so  left  by  the  evidence  that  the  extent  or  degree  of  such 
care,  or  the  want  of  it,  was  a  question  for  the  consideration  of  the 
jury."  And  thereupon  the  defendant  asked  the  following  instruc- 
tions, which  were  refused  : 

"  First,  if  the  jury  find,  from  the  evidence,  that  the  wheat  in  contro- 
versy was  received  by  the  defendant  for  shipment  only  under  the 
terms  and  conditions  mentioned  in  the  receipts  or  bills  of  lading  set 
forth  in  the  complaint  and  in  the  answer,  and  which  has  been  given 
in  evidence,  then  the  defendant  is  to  be  held  liable  in  regard  to  the 
wheat  only  to  the  same  extent  as  a  private  carrier  for  hire  would  be, 
and  not  as  a  common  carrier ;  that  is  to  say,  in  such  case,  the 
defendant  was  bound  only  to  use  such  diligence  in  guarding  the 
wheat  against  danger  of  loss  by  fire  as  any  prudent  man  commonly 
uses  to  save  his  own  goods  from  loss  by  fire.  It  (the  defendant)  was 
required  to  use  in  regard  to  the  same  only  ordinary  diligence,  and 
the  defendant  can  be  held  liable  only  for  the  want  of  that  degree  of 
care,  and  not  for  the  extraordinary  care  required  of  common 
riarriers. 
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"Second,  if  the  jury  find  from  the  evidence  that  the  wheat  in 
^ontFoversj  was  received  by  the  defendant  for  shipment  only  under 
the  conditions  mentioned  in  said  receipt,  and  that  snch  conditions 
were  at  the  time  understood  and  assented  to  by  the  plaintiff,  then 
the  defendant,  as  to  guarding  the  wheat  against  loss  by  fire,  was  not 
bound  to  use  extreme  care  or  diligence,  such  as  is  ordinarily 
required  of  common  carriers^  but  was  bound  to  use  only  that  degree 
of  care  and  diligence  in  that  respect  which  ordinarily  prudent  men 
commonly  exercise  in  regai'd  to  their  own  affairs  of  similar  charac- 
ter, and  is  liable  only  for  the  want  of  that  degree  of  care. 

The  court  gave  the  following  charge: 
.  **  This  is  an  action  brought  against  the  Michigan  Southern  and 
Northern  Indiana  Railroad  Company  as  a  common  carrier,  for  the 
value  of  a  quantity  of  wheat  delivered  to  them  to  be  carried  from 
Bristol  to  Toledo.  The  wheat  was  stored  in  the  warehouse  of  the 
company  for  transportation,  but  before  it  was  moved  forward,  the 
building  with  its  contents  was  destroyed  by  fire.  The  railroad  com- 
pauy  as  a  common  carrier  are  regarded  by  the  law  as  insurers  of  the 
property  intrusted  to  them,  and  are  legally  responsible  for  acta 
against  which  they  could  not  provide  from  whatever  cause  arising, 
the  acts  of  God  and  the  public  enemy  only  excepted.  The  loss  or 
damage  to  property  in  their  possession  to  be  carried,  is,  of  itself, 
sufticient  proof  of  negligence  —  the  rule  of  law  being,  that  every 
thing  is  negligence  which  the  law  does  not  excuse  —  so  that  In  all 
biases  but  those  just  mentioned  as  excepted,  their  faultlessness  is  no 
discharge.  This  responsibility  of  a  common  carrier  may,  however, 
be  limited  by  contract  In  this  case,  it  is  stipulated  between  the 
parties  that  the  defendant  is  not  to  be  responsible,  among  other 
things,  for  any  loss  by  fire  :  but  this  general  provision  in  the  con- 
tract does  not  relieve  the  defendant  from  their  responsibility  as  a 
<Jommon  carrier,  if  the  loss  by  fire  was  caused  by  negligence  or  want 
of  care  on  their  part.  So  that  if  the  jury  find,  from  the  evidence 
before  them,  that  the  property  mentioned  in  the  complaint  was  lost 
or  destroyed  by  the  want  of  care  or  negligence  of  the  defendant, 
they  will  find  for  the  plaintiff  the  value  of  the  property  lost  or  de- 
stroyed. But  if  the  property,  while  in  the  warehouse,  was  not 
des^yed  in  consequence  of  their  want  of  care  or  negligence,  you 
will  find  for  the  defendant'* 

The  following  second  charge,  on  this  point,  was  given  at  the 
■request  of  the  plaintiff: 
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*^  2.  Notwithstanding  the  hmitation  of  the  company's  liability  for 
loss  by  fire  contained  in  the  receipt  given,  still  the  company  is  liable 
for  a  loss  by  fire  if  there  was  carelessness  or  negligence  of  the  com* 
pany  or  its  employees  in  connection  with  the  fire  and  contributing 
to  the  loss.^' 

The  appellant  duly  excepted  to  the  rulings  of  the  court  in  charg- 
ing and  in  refusing  to  charge  as  asked. 

The  question  is  presented  by  the  record,  arising  out  of  the  charges 
given  and  those  refused,  whether  a  common  carrier  is  exempted  by 
such  special  contract  from  liability  for  the  loss  of  goods  by  fii^e, 
where  the  loss  has  been  occasioned  by  any  degree  of  negligence  on 
the  part  of  the  carrier  which  has  contributed  to  the  loss. 

The  counsel  for  the  appellant  do  not  claim  that  the  carrier  would 
be  exempt  from  liability  for  a  loss  by  fire  occurring  from  the  gross 
carelessness  or  want  of  ordinary  care  on  the  part  of  the  carrier  or 
his  agents  or  his  servants ;  but  they  claim  that  the  carrier,  under 
such  a  contract,  is  only  bound  to  use  such  degree  of  care  in  guard- 
ing the  property  against  loss  by  fire  as  ordinarily  prudent  men  would 
use  under  similar  circumstances;  in  other  words,  such  care  as  the 
law  requires  of  an  ordinary  bailee,  or  private  carrier  for  hire. 

The  appellee,  on  the  other  hand,  claims  that  the  carrier,  ander 
such  contract,  is  liable  for  the  loss  of  the  goods  by  fire,  where  the 
loss  has  occurred  through  any  degree  of  negligence  on  the  part  of 
the  carrier,  his  agents  or  servants,  which  has  contributed  to  the  loss. 
We  think  it  must  be  regarded  as  settled  by  the  numerous  authorities 
on  the  subject,  that  a  common  carrier  may,  by  special  contract, 
relieve  himself  to  some  extent  from  the  strict  liability  which  the 
law  imposes  upon  him  as  such  common  carrier.  York  Company  v 
Central  Railroad,  3  Wall.  107.  But  while  this  is  the  case,  we  arecf 
opinion  that  a  common  carrier  cannot,  by  contract,  relieve  himself 
from  liability  for  the  loss  of  goods  delivered  to  him  for  transporta- 
tion, which  loss  has  been  occasioned  by  his  own  negligence  or  that 
of  liis  agents  or  servants,  or  where  such  negligence  has  in  any  degree 
contributed  to  the  loss.  And  it  matters  not  what  degree  of  negli- 
gence has  thus  occasioned  or  contributed  to  the  loss.  A  carrier  can 
ni)  more  stipulate  for  a  slight  degree  of  negligence  than  he  can  for 
gross  negligence.  A  common  carrier,  and  especially  one  exercising 
and  enjoying  corporate  franchises,  granted  as  is  supposed  for  a  pub- 
lic purpose  and  for  the  public  benefit,  cannot,  in  our  opinion,  h% 
|K»rmitt(»d  to  so  far  disregard  the  duty  which  he  or  it  owes  to  tb*» 
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public,  as  to  stipolate  for  any  degree  of  negligence  in  the  discharge 
of  dnty  as  such  common  carrier.  It  is  not  simply  a  question  he* 
tween  the  carrier  and  the  single  individual  with  whom  the  contract 
is  made.  It  is  a  question  of  public  interest  on  the  one  hand,  and 
public  duty  on  the  other.  If  such  contract  can  be  made  and  is  to 
be  held  valid  in  one  instance,  it  follows  that  if  made  in  all  cases,  it 
must  bo  held  valid  in  all  cases.  The  cui-rier  may  thus  force  these 
terms  upon  the  shipper,  who  must  either  accept  them  or  forego  the 
transportation  of  his  goods  by  means  of  the  common  carrier,  or 
resort  to  his  action  against  the  carrier  for  refusing  to  transport  his 
goods  without  such  stipulations,  which  practically  would  be  an 
inadequate  remedy,  rather  than  resort  to  which  the  shipper  would 
generally  submit  to  the  carrier's  terms.  The  common  carrier  may 
thus  divest  himself  of  that  character,  and  force  the  public,  through 
its  necessities,  to  intrust  the  transportation  of  goods  to  carriers  irre- 
sponsiblo  for  negligence. 

The  case  of  JV.  J.  Steam  Nav.  Co.  v.  MercJtants'  Bank,  6  How.  (TJ. 
S.)  344,  is  relied  upon  by  the  appellant  as  establishing  that  under 
such  conduct  the  appellant  would  only  be  liable  for  gross  neglect, 
or  want  of  ordinary  care.  We  do  not  think  it  clear  that  the  case 
establishes  the  position  assumed.  William  F.  Harnden  had  shipped 
on  the  steamboat  Lexington,  to  be  transported  from  New  York  to 
Stonington,  in  Connecticut,  a  quantity  of  coin.  On  the  way,  a  fire 
broke  out,  which  destroyed  the  boat,  and  the  money  was  lost  The 
court  state  the  agreement  under  which  the  coin  was  to  be  trans- 
ported, as  follows:  "The  special  agreement,  in  this  case,  under 
which  the  goods  were  shipped,  provided  that  they  should  be  con- 
veyed at  the  risk  of  Harnden ;  and  that  the  respondents  were  not 
to  be  accountable  to  him  or  to  his  employers,  in  any  event,  for  loss 
or  damage.*' 

The  court  say :  "  If  it  is  competent  at  all  for  the  carrier  to  stipu- 
late for  the  gross  negligence  of  himself,  and  his  servants  or  agents, 
in  the  transportation  of  the  goods,  it  should  be  required  to  be  done, 
at  least,  in  terms  that  would  leave  no  doubt  as  to  the  meaning  of 
the  parties.*'  Why  was  the  court  speaking  of  gross  negligence? 
Simply  because  it  was  a  case  of  gross  negligence  with  which  it  had 
to  deal.  There  was  no  question  whether  a  less  degree  would  have 
been  sufficient  to  render  the  respondents  liable.  The  court  was  speak- 
ing of  the  case  as  it  existed,  and  as  one  of  gross  negligence.  This 
i?  clearly  shown  by  what  is  said,  on  page  385,  on  tlie  subject     It  il 
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there  aaid :    *'  We  think  there  was  great  want  of  care,  and 
amounted  to  gross  negligence,  on  the  part  of  the  respondent^  in 
the  stowage  of  the  cotton,*'  etc. 

The  following  paragraph,  on  the  same  page,  would,  seem  to  indi- 
cate  that  if  there  was  any  fault  on  the  part  of  the  respondents,  they 
would  be  liable : 

'^  It  is,  indeed,  difficult,  on  studying  the  facts,  to  resist  the  con- 
clusion, that,  if  there  had  been  no  fault  on  board  in  the  particulars 
mentioned,  and  the  emergency  had  been  met  by  the  officers  and 
crew  with  ordinary  firmness  and  deliberation,  the  terrible  calamity 
that  befell  the  vessel  and  nearly  all  on  board  would  have  been 
arrested.  We  are  of  opinion,  therefore,  that  the  respondents  are 
liable  for  the  loss  of  the  specie,  notwithstanding  the  special  agree- 
ment under  which  it  was  shipped.'* 

The  same  court,  in  the  case  of  The  Steamboai  New  World  y. 
Kifig,  16  How.  (U.  S.)  469,  seemed  inclined,  for  some  purposes,  at 
least,  to  repudiate  all  distinctions  in  the  degrees  of  negligence,  as 
ordinarily  classified.  Mr.  Justice  Curtis,  in  delivering  the  opinion 
of  the  court,  remarks :  ^'The  theory  that  there  are  three  degrees 
of  negligence,  described  by  the  terms  slight,  ordinary,  and  gross 
ha^  been  introduced  into  the  common  law  from  some  of  the  com- 
mentators on  the  Roman  law.  It  may  be  doubted  if  these  terms 
can  be  usefully  applied  in  practice.  Their  meaning  is  not  flxed«  r 
capable  of  being  so.  One  degree,  thus  described,  not  only  may  be 
confouDded  with  another,  but  it  is  quite  impracticable  exactly  to 
distinguish  them.  Their  signification  necessarily  varies  according 
to  circumstances,  to  whose  influence  the  courts  have  been  forced  to 
yield,  until  there  are  so  many  real  exceptions  that  the  rules  them- 
selves can  scarcely  be  said  to  have  a  general  operation.  *  *  *  If 
the  law  furnishes  no  definition  of  the  terms  gross  negligence,  or 
ordinary  negligence,  which  can  be  applied  in  practice,  but  leaves  it 
to  the  jury  to  determine,  in  each  case,  what  the  duty  was,  and  what 
omissions  amount  to  a  breach  of  it,  it  would  seem  that  imperfect 
and  confessedly  unsuccessful  attempts  to  define  that  duty  had  better 
be  abandoned." 

We,  however,  do  not  wish  to  be  understood  as  deciding  that  in  m 
case  does  the  distinction  in  the  degrees  of  negligence  exist 

The  case  of  Qraham  r.  DaviSy  4  Ohio  St  362,  very  fully  sostaina 
the  view  which  we  take  of  the  question  before  us.    We  quote  the 
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following  paragraph  from  the  opinion  of  the  court  in  that  oase,  de* 
livered  by  Judge  Ranksy  : 

^<  The  whole  may  be  summed  up  in  this :  The  carrier,  by  agree* 
laent  with  the  owner,  may  exonerate  himself  fh)m  responsibility  for 
losses  arising  from  causes  over  which  he  has  no  control,  and  to 
which  his  own  fault  or  negligence  has  in  no  way  contributed.  But 
in  doing  so,  he  does  not  Cease  to  be  a  common  carrier,  nor  in  any 
manner  change  his  relation  to  the  public  as  such ;  and  he  can  only 
excuse  himself  for  a  failure  to  deliver  the  goods  intrusted  to  him 
by  showing  that,  without  his  fault,  he  had  been  prevented  by  some 
one  of  the  causes  recognized  by  law,  or  specifically  provided  for  in 
the  contract.  This  case  requires  very  little  to  be  added,  as  to  the 
degree  of  care  exacted  of  the  common  carrier.  We  have  already 
said  that  he  is  not  at  liberty  to  stipulate  for  any  degree  of  negli- 
gence, and  that  a  loss  from  negligence  cannot  be  within  the  stipu- 
late exceptions  to  his  liability." 

The  case  of  Steinwig  v.  TIm  Erie  Railway,  43  N.  Y.  123,  is  also 
directly  in  point.  There  the  bill  of  lading  released  the  carrier  from 
liability  fbr  damage  or  loss  by  fire  or  explosion  of  any  kind.  It  was 
held  that  the  carrier  was  not  released  from  liability  for  damage  by 
those  means,  resulting  from  his  own  negligence.  And  it  was  held 
that  the  carrier,  a  corporation,  ^  was  liable,  if  there  was  negligence 
on  its  part,  without  regard  to  any  supposed  distinctions  or  degrees 
of  negligence.'* 

This  is  the  doctrine  of  the  supreme  court  of  the  United  States^ 
alsu,  as  is  to  be  inferred  from  what  is  said  in  the  case  in  3  WalL 
above  cited.  There  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court,  after  having  made  a  very  clear  statement  of  the  duties 
and  re8x>onsibilities  resting  upon  common  carriers,  proceeds  as  fol- 
lows :  "  The  owner  of  goods  may  rely  upon  this  responsibility  im- 
]K>scd  by  the  common  law,  which  can  only  be  restricted  and  quali- 
fied when  he  expressly  stipulates  for  the  restriction  and  qualifica- 
tion. But  when  such  stipulation  is  made,  and  it  does  not  covei 
losses  from  negligence  or  misconduct,  we  can  perceive  no  just  reason 
for  refusing  its  recognition  and  enforcement."  Had  it  been  the  in- 
teiirion  of  the  court  to  discriminate  between  different  degrees  of 
negligence,  and  to  hold  that  some  could  and  some  could  not  be  con* 
tracted  for  by  the  carrier,  they  would  not  have  used  the  general  term 
negligence,  which  includes  all  classes,  whether  slight  or  gross,  as  ex- 
pressive of  what  could  not  be  contracted  for. 
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There  may  he,  and  probably  are,  some  cases,  as  well  as  some 
dicta,  iu  the  books,  at  vaiuance  with  the  doctrine  on  which  we  stand 
in  this  case ;  but  we  are  satisfied  that  it  is  in  accordance  with  prin- 
ciple, and  is  supported  by  very  respectable,  if  not  the  great  weight 
of  authority. 

Efiect  can  be  given  to  the  clause  in  the  bill  of  lading  stipulating 
that  the  company  shall  not  be  liable  for  any  loss  by  fire  or  accident 
By  the  law,  independently  of  any  contract  providing  otherwise,  tlic 
carrier  is  chargeable  for  all  losses  except  such  as  may  be  occasioned 
by  the  act  of  God  or  the  public  enemy.  Ue  insures  against  all  ac- 
cidents which  result  from  human  agency,  although  occurring  with- 
out any  fault  or  neglect  on  his  part  Had  the  wheat  been  lost  by 
fire,  without  any  negligence  on  the  part  of  the  company,  the  clause 
in  the  bill  of  lading  would,  doubtless,  have  exempted  the  company 
from  the  liability  therefor,  which  the  law  would  otherwise  have  im- 
posed. 

We  are  of  opinion  that  the  court  committed  no  error,  either  in 
giving  or  withholding  charges,  and  that  the  case  went  to  the  jury 
on  the  correct  theory  of  the  law. 

The  judgment  below  is  affirmed,  with  costs  and  ftve  per  cent 
damages. 

Nora.— The  supreme  court  of  the  United  States  has  recently  (October  term,18nD 
dTcn  the  general  question  of  the  power  of  a  common  carrier  to  stipulate  for  exemp- 
tion from  llabUlty  for  the  negllfcence  of  himself  or  of  his  servants  a  very  elaborate  ex- 
amination. The  case  was  that  of  The  New  York  Central  and  Hudaon  Bfoar  BaOroad 
Company  v.  Loehwood,  The  exact  point  deciided  was  as  to  the  liability  of  a  carrier  to 
one  rldlncf  on  a  drover's  pass  for  Injuries  occasioned  by  the  carrier's  neffUsenoe.  But 
the  general  question  was  fully  examined.  The  court  gave  the  following  as  the  oondu- 
elons  to  which  they  came.   We  give  them  In  the  language  of  the  opinion : 

First.  That  a  common  carrier  cannot  lawfully  stipulate  for  exemption  fh>m  re- 
sponsibility when  such  exemption  Is  not  Just  and  reasonable  In  the  eye  of  the  law. 

Secondly,  That  It  Is  not  Just  and  reasonable  In  the  eye  of  the  law  for  a  oommon  car- 
rier to  stipulate  for  exemption  from  responsibility  for  the  negligence  of  himself  or  bis 


Thirdly.  That  these  rules  apply  both  to  carriers  of  goods  and  oarrlen  of  paMoagera 
for  hire,  and  with  special  force  to  the  latter. 

JfbiifftMy.  That  a  drover  traveling  on  a  pass,  aubh  as  was  given  In  thla  oaee,  for  tha 
pufpoeaof  taking  oaia  of  his  stock  on  the  train,  la  a  peaaengeff  for  hire.— Bar. 
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(88Ind.89.) 
(JomtUuHanal  law — eUcHon —  law  directing  ballota  to  be  numbered,  woid, 

Tlie  legtelatttTe  paased  an  act  requiring  "  the  inspecton  of  any  election,  on  re^ 
eelying  the  ballot  of  anjr  voter,  to  have  the  same  numbered  with  figures 
on  the  outside  or  back  thereof  to  correspond  with  the  number  placed  oppo- 
site the  name  of  such  voter  on  the  poll-list.  HM,  that  such  act  was  in 
violation  of  the  object  of  that  provision  of  the  constitution,  which  declares 
that "  all  elections  bjr  the  people  shall  be  by  ballot/'  and  was,  therefore, 
sud.    A  ballot  implies  absolute  secrecy. 

Pbttit,  J.  The  following  is  the  opinion  of  Judge  Vinton,  be- 
fore whom  the  case  was  tried  below,  and  we  approve,  adopt,  and 
make  it  oar  own,  believing  it  needs  no  improvement,  if  we  were 
capable  of  making  any. 

The  complaint  alleges,  in  substance,  that  on  the  11th  day  of  Octo- 
ber, 1870,  at  a  general  election  held  pursuant  vo  law  for  the  election 
of  divers  officers,  the  defendant  was  the  duly  appointed  inspector 
of  elections  for  a  legal  precinct  of  Fairfield  township,  in  Tippecanoe  ' 
county,  known  as  precinct  No.  2,  and  officiated  as  such ;  that  on 
said  day  the  plaintiff  was  a  resident  of  said  township  and  a  duly 
qualified  voter,  etc. ;  that  he  gave  his  ballot,  which  was  in  all  re- 
spects a  l^;al  ballot,  to  said  defendant  as  such  inspector,  and  de- 
manded that  it  should  be  put  into  the  ballot-box  without  any 
distinguishing  mark  or  number  being  placed  upon  it;  but  that  de- 
fendant, as  such  inspector,  against  the  protest  of  plaintiff,  unlawfully 
numbered  the  same,  etc.,  whereby  plaintiff  became  damaged  in  his 
constitntional  privileges  and  franchises,  etc. 

The  defendant  has  demurred  to  the  complaint  for  want  of  suffi- 
cient facts  to  constitute  a  cause  of  action  against  him.  The  ques- 
tion raised  by  this  demurrer  involves  the  constitutionality  of  section 
2  of  an  act  of  the  legislature,  approved  May  13th,  1869,  which  sec- 
tion reads  in  these  words,  viz. : 

**  It  shall  be  the  duty  of  the  inspector  of  any  election  held  in  this 
State,  on  receiving  the  ballot  of  any  voter,  to  have  the  same  nun: 
bered  with  figures,  on  the  outside  or  back  thereof,  to  correspond 
with  the  number  placed  opposite  the  name  of  anoh  iota  on  the  poll* 
lists  kept  by  the  clerks  of  said  election.'' 
VouX.--  13 
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It  will  be  seen  that  the  acts  of  the  defendant,  of  which  plaintiff 
complains,  are  not  only  authorized,  but  enjoined,  hy  the  section 
quoted ;  and  if  the  same  is  valid  there  is  an  end  of  plaintiff's  case. 
It  is  claimed,  however,  that  this  law  is  void,  becauee  in  conflict  with 
section  13  of  article  2  of  the  constitution  of  Irdiana.  Sec.  13  readi 
thus: 

''  All  elections  by  the  people  shall  be  by  ballot ;  and  all  election* 
by  the  general  assembly,  or  either  branch  thereof,  shall  be  vtva  voe^P 

Here  are  two  modes  of  election  prov'dAd  for  and  enjoined;  the 
one  applicable  to  the  general  assembly,  the  other  to  all  elections  by 
the  people.  There  is  no  trouble  in  determining  that  the  mva  voce 
method  was  intended  to  secure  publicity;  and  the  reason  for  such 
publicity  is  equally  manifedt.  Elections  by  the  general  assembly 
must  be  viva  voce  ;  and  why  ?  Because  the  members  of  that  body 
are  agents  or  represent^itivos  '}t  fheir  several  constituencies,  to  whom 
they  are  responsible  for  th^lr  votes ;  and  to  that  end  they  must  vote 
openly  and  audibly,  that  it  may  be  known  how  they  are  exercising 
their  delegated  aut^ority. 

No  such  reason,  if  indeed  there  be  any,  exists  as  to  the  voter  at  a 
popular  election.  He  represents  nobody,  and  is  responsible  ta 
nobody  for  tho  vote  he  may  cast.  He  should  vote  honestly  and 
intelligently,  and  under  our  system  he  is  presumed  to  do  so ;  but  he 
bas  the  absolute  right  to  exercise  the  franchise  as  he  pleases,  uncon- 
trolled and  unquestioned  by  any  person  or  power. 

Since  the  one  mode  provided  by  the  constitution  necessarily  in* 
rolves  openness,  publicity,  does  not  the  other,  which  is  used  in  dia- 
tinction  with  it,  necessarily  imply  privacy,  secrecy  ? 

''A  ballot  may  be  defined  to  be  a  piece  of  paper  or  other  suitable 
material,  with  the  name  written  or  printed  upon  it  of  the  person  to 
be  voted  for ;  and  where  the  suffrages  are  given  in  this  form,  each 
of  the  electors  in  person  deposits  such  a  vote  in  a  box  or  other 
receptacle  provided  for  the  purpose,  and  kept  in  the  custody  of  the 
proper  officers."    Cush.  Leg.  Assemb.  §  103. 

In  Bouvier's  Dictionary  I  find  this  definition  of  the  term :  *  Bal- 
lot. A  diminutive  ball,  i.  e.,  a  little  ball  used  in  giving  votes;  the 
act  itself  of  giving  votes ;  a  little  ball  or  ticket  used  in  voting 
privately,  and,  for  that  purpose,  put  into  a  box  (commonly  called  a 
ballot-box)  or  some  other  contrivance.'' 

According  to  an  article  in  the  New  American  Encyclopedia^  tli» 
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"baDot"  did  not  neoesearilj  imply  secreoy  in  Oreeoe;  bat  in  Borne, 

A  Tery  able  and  instrnctive  paper  on  the  snbject  of  the  balk  i  is 
foond  in  the  Ency.  Britannica.  It  may  be  gathered  from  tnat 
article  that  in  France  and  Great  Britain  the  term  "ballot "  implies 
absolnte  secrecy. 

May>  in  his  excellent  work  on  the  Constitutional  History  of  Eng- 
land, thus  speaks  of  the  ballot,  at  p.  353,  vol.  1 : 

"  The  ballot  is  another  question  repeatedly  debated  in  parliament, 
and  a  popular  topic  at  the  hustings,  at  public  meetings,  and  in  the 
newspaper  press.  No  sooner  had  the  reform  act  passed  than  com- 
plaints were  made  that  the  elective  franchise,  so  recently  enlarged, 
could  not  be  freely  exercised.  It  was  said  that  the  landlords  in  the 
counties,  and  wealthy  customers  in  towns,  coerced  the  free-will  of 
the  electors  and  forced  them  to  vote  against  their  opinions  and  con- 
sciences. As  a  protection  against  such  practices,  the  necessity  of 
secret  voting  was  contended  for.  To  give  the  franchise  without  the 
means  of  exercising  it,  was  declared  to  be  a  mockery.'' 

We  are  also  informed  by  this  work,  that  the  right  to  ,ote  by  bal- 
lot was  one  of  the  five  points  of  the  great  "  People's  Charter "  of 
1^9.  A  petition,  signed  by  1,230,000  persons,  was  presented  to 
the  house  of  commons,  praying  the  right  to  vote  by  ballot 

The  common  understanding  in  this  country  certainly  is,  that  the 
term  "  ballot"  implies  secrecy.  I  have  nowhere  found  a  dictum  to 
the  contrary.  The  supreme  court  of  Pennsylvania,  in  a  case 
iDvolving  the  validity  of  an  election,  held,  that  an  eagle  printed  on 
the  ticket  as  a  party  badge,  violated  a  certain  by-law,  "  since  it 
deprived  a  voter  of  that  secrecy  to  which  he  was  entitled  in  the 
exercise  of  his  franchise,  so  as  to  avoid  the  odium  and  violence  of 
party  prejudice."    3  S.  &  K.  29. 

In  the  case  of  77*^  People  v.  Pease,  27  N.  Y.  45,  which  was  an 
action  in  the  nature  of  a  quo  warranto,  Denio,  Chief  Justice,  uses 
the  following  language:  "I  have  already  alluded  to  the  policy  of 
the  law  providing  for  a  secret  ballot.  The  right  to  vote  in  this 
manner  has  usually  been  considered  an  important  and  valuable 
safeguard  of  the  independence  of  the  humble  citizen  against  the 
influence  which  wealth  and  station  might  be  supposed  to  exercise' 
This  object  would  be  accomplished  but  very  imperfectly,  if  the 
privacy  supposed  to  be  secured  was  limited  to  the  moment  of 
depositing  the  ballot.    The  spirit  of  the  system  requires  that  the 
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elector  should  be  secared  then,  and  at  all  timea  thereafter,  against 
reproach  or  animadyersioiiy  or  any  other  prejudice,  on  account  of 
having  voted  according  to  his  own  unbiased  judgment;  and  that 
security  is  mode  to  consist  in  shutting  up  within  the  privacy  of  his 
own  mind  all  knowledge  of  the  manner  in  which  he  has  bestowed 
his  suffrage." 

CooLEY,  J.,  in  his  recent  work  on  "  Constitutional  Limitations^" 
discusses  this  subject.  ''  The  mode/'  says  he,  **  of  voting  in  this 
country,  at  all  general  elections,  is  almost  universally  by  ballot. 
The  distinguishing  feature  of  this  mode  of  voting  is,  that  every 
voter  is  thus  enabled  to  secure  and  preserve  the  most  complete  and 
inviolable  secrecy  in  regard  to  the  persons  for  whom  he  votes,  and 
thus  escape  the  influences  which,  under  the  system  of  oral  suffi^ages, 
may  be  brought  to  bear  upon  him  with  a  view  to  overbear  and 
intimidate,  and  thus  prevent  the  real  expression  of  public  sentiment, 

'^  In  order  to  secure  as  perfectly  as  possible  the  benefits  anticipated 
from  this  system,  statutes  have  been  passed,  in  some  of  the  States, 
iirhich  prohibit  ballots  being  received  or  counted  unless  the  same 
are  written  or  printed  upon  white  paper,  without  any  marks  or  fig- 
ures thereon  intended  to  distinguish  one  ballot  from  another. 
These  statutes  are  simply  declaratory  of  a  coYistitutional  principla 
that  inheres  in  the  system  of  voting  by  ballot,  and  which  ought  to 
be  inviolable  whether  declared  or  not.  In  the  absence  of  such  a 
statute,  all  devices  by  which  party  managers  are  enabled  to  distin- 
guish ballots  in  the  hand  of  the  voter,  and  thus  determine  whether 
he  is  voting  for  or  against  them,  are  opposed  to  the  spirit  of  the 
constitution,  inasmuch  as  they  tend  to  defeat  the  design  for  which 
voting  by  ballot  is  established. 

''The  courts  have  held  that  a  voter,  even  in  case  of  a  con- 
tested election,  cannot  be  compelled  to  disclose  for  i^hom  he  voted« 
Public  policy  requires  that  the  veil  of  secrecy  should  be  impene- 
trable, unless  the  voter  himself  voluntarily  determines  to  lift  it ;  his 
ballot  is  absolutely  privileged ;  and  to  allow  evidence  of  its  contents, 
when  he  has  not  waived  the  privilege,  is  to  encourage  trickery  and 
fraud,  and  would,  in  effect,  establish  this  remarkable  anomaly,  that, 
while  the  law  from  motives  of  public  policy  establishes  the  secret 
ballot,  with  a  view  to  conceal  the  elector's  action,  it  at  the  same 
time  encourages  a  system  of  espionage,  by  means  of  which  the  veil 
of  secrecy  may  be  penetrated  and  the  voter's  action  disclosed  to  the 
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public."    000167*8  Const.  Linu  604 ,  People  v.  Oicoit,  16  Mich.  283 ; 
People  V.  Pease,  27  N.  Y.  81. 

The  qaeetiop  has  also  undergone  investigation  in  the  supreme 
court  of  Vermont  In  Temple  v.  Mead,  4  Vt.  535,  the  court  say . 
"In  this  country,  and  indeed  in  every  country  where  officers  are 
elective,  diflFerent  modes  have  been  adopted  for  the  electors  to  sig- 
nify their  choice.  The  most  common  modes  have  been,  either  by 
voting  viva  voce,  that  is,  by  the  elector  openly  naming  the  person 
he  designates  for  the  office,  or  by  ballot.  *  *  ♦  The  principal 
object  of  this  last  mode,  is  to  enable  the  elector  to  express  his 
opinion  secretly,  without  being  subject  to  be  overawed,  or  to  any  ill- 
will  or  persecution  on  account  of  his  vote  for  either  of  the  candi- 
dates who  may  be  before  the  public." 

It  is  believed  that  these  authorities  establish,  beyond  doitbt,  that 
the  ballot  implies  absolute  and  inviolable  secrecy,  and  that  the  prin- 
ciple  is  founded  in  the  highest  considerations  of  public  policy. 

When  our  present  constitution  was  framed,  voting  by  ballot  was 
in  Togne  in  nearly  every  State  in  the  Union.  That  mode  of  voting 
had  been  known  and  well  understood  for  centuries.  The  term  bal- 
lot, as  designating  a  mode  of  election,  was  then  well  ascertained  and 
dearly  defined.  The  eminent  framers  of  the  constitntion  certainly 
employed  this  tarn  rwith  a;fall  Ictlowl^dge  of  its  meaning.  Many 
of  the  most  distinguished  member?,  of  the  eonstinvtioaal  conv^Jition 
of  1850  were  members  of  the  legislature  of  1892,  the  Hrstthnt  ihdt 
under  the  present  constitution.  That  they  regarded  the  ballot  sys- 
tem as  securing  inviolable  secrecy,  is  clearly  shown  by  the  following 
law  which  they  then  helped  to  enact : 

'  **If  any  judge,  inspector,  clerk  or  other  officer  of  an  election 
shall  open  or  mark,  by  folding  or  otherwise,  any  ticket  presented  by 
such  elector  at  such  elections,  or  attempt  to  find  out  the  names 
thereon,  or*  suffer  the  same  to  be  done  by  any  other  person,  before 
such  ticket  is  deposited  in  the  ballot-box,  he  shall  be  fined  in  any 
sum  not  exceeding  one  hundred  dollars."    2  O.  &  11.  473,  §  00. 

If  the  constitution  secures  to  the  voter,  in  popular  elections,  the 
protection  and  immunity  of  secrecy,  tiiere  can  be  no  doubt  that 
section  2  of  the  act  of  1869,  which  authorized  the  inspector  to  num- 
ber ballots^  is  clearly  in  conflict  with  it  and  is  void. 

I  am  not  unmindful  of  the  rule  that  all  doubts  are  to  be  solved 
in  favor  of  the  constitutionality  of  legislative  enactments.  This 
rule  is  well  established  and  is  founded  in  the  highest  wisdom.    But 
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my  oouvictioas  are  dear  that  oar  ooastitutioQ  was  intended  to,  and 
does,  secure  the  absolute  secrecy  of  a  ballot,  and  that  the  act  in 
question,  which  directs  the  numbering  of  tickets,  to  correspond  with 
the  numbers  opposite  the  names  of  the  electors  on  the  poll-lists,  is 
in  palpable  conflict  not  only  with  the  spirit,  but  with  the  substance 
of  the  constitutional  provision. 

This  act  was  intended  to,  and  does,  clearly  identify  every  man's 
ticket,  and  renders  it  easy  to  ascertain  exactly  how  any  particular 
person  voted.  The  secrecy  which  is  esteemed  by  all  authority  to  be 
essential  to  the  free  exercise  of  suffirage,  is  as  much  violated  by  this 
law  as  if  it  had  declared  that  the  election  should  be  viva  voce. 

We  add  one  authority,  Wharton's  Law  Dictionary : 

''  Ballot.  To  vote  for  or  choose  a  person  into  an  office  by  means 
of  little  balls  of  several  colors,  which  are  put  into  a  box  privately, 
according  tcthe  inclination  of  the  chooser  or  voter;  or  by  writing 
the  name  or  names  of  the  candidates  upon  small  pieces  of  paper  and 
rolling  them  up,  so  that  they  cannot  be  read,  which  are  put  into  a 
box ;  and  when  the  time  limited  for  an  election  is  over,  an  indiffer  - 
ent  person  takes  them  out  one  by  one,  and  upon  reading  the  name 
or  names,  somebody  takes  down  the  number  of  votes,  the  greater  of 
which  is  declared  duly  elected." 

The  demurrer  was  overruled/cildl exceptions  tdken.  Theappel* 
lant  ir^fused  *to''finjsw^r  over/'a^id  the  cause  was  submitted  to  the 
CQQDOrt;&>r*irial!  "'Pinditig  and  judgment  for  the  plaintiff  for  one 
hundred'  and  fifty  dollars.  The  only  error  assigned  is  the  OTemding 
of  the  demurrer  to  the  complaint    This  was  not  error. 

1%$  judgment  is  affirmed,  at  the  cost  of  the  appeilanL 

J.  &  Williams  and  W.  0.  Wilson,  for  appellant 

/.  A.  St&in,  J.  R.  Ooffroth,  T.  B.  Ward,  O.  O.  Bekm  $saiA.O 
B^km,  for  appell< 
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(8BInd.ll8.) 
Jta&road  eompany — ^eetian  of  pasienger — damaget. 

By  A  ragolation  of  the  defendant «- a  railroad  company-^  an  additional  sum 
was  charged  of  paaaengen  who  had  not  procured  tickets  before  entering 
the  cars.  Plaintiff  applied  at  the  ticket  office  of  defendant  for  a  ticket  to  G.» 
but  without  fault  on  his  part  failed  to  procure  it.  On  the  cars  he  informed 
the  conductor  of  his  attempt  to  procure  a  ticket,  and  tendered  the  sum 
required  to  purchase  a  ticket.  The  conductor  demanded  an  additional 
sum,  which  the  plaintiff  refused  to  pay.  The  conductor  thereupon  ejected 
him  from  the  car.  The  court  charged  the  jury,  that  if  they  found  from 
the  evidence  that  the  act  of  the  conductor  was  done  "in  the  spirit  of 
oppressive  malice  or  wantonness  "  they  might  find  in  addition  to  compensa 
tory  damages,  such  exemplary  damages  as  they  deemed  just.  HM,  no 
eiTor ;  and  that  a  verdict  for  a  thousand  dollars  would  not  be  set  aside  as 


Action  by  Rogers  against  the  appellant,  to  recoTer  damages  for 
the  wrongful  expulsion  of  the  plaintiff,  by  the  agent  of  the  defend- 
aat,  from  one  of  its  railway  carriages. 

The  plaintiff  testified  that,  on  the  night  in  question^  he  went 
io  the  ticket  office  at  Union  depot,  Indianapolis,  and  asked  for 
two  tickets  "to  Columbus"  —  one  for  himself  and  one  for  Mr. 
Schloss  —  and  was  answered,  "we  have  no  tickets  for  Colum- 
bus." He  then,  with  his  companions,  Schloss  and  Schiible,  got 
aboard  of  the  train;  and  when  about  three  miles  out  from  Indian- 
apolis, the  conductor  called  on  him  for  his  fare  or  ticket;  wit- 
ness offered  him  one  dollar  and  ninety-fiye  cents,  and  told  him 
that  he  called  for  a  ticket  at  the  office  at  Indianapolis,  and  could  not 
get  one;  the  conductor  demanded  two  dollars  and  ten  cents  as  the 
proper  fare,  and  said  he  would  have  to  put  plaintiff  off  the  train  if 
he  did  not  pay  that  sum,  that  such  was  the  rule ;  witness  said  that 
if  that  was  the  rule,  and  he  would  enforce  it,  he  (witness)  would 
stand  by  his  rule  and  pay  only  one  dollar  and  ninety-five  cents,  and 
he  offered  it  to  him  the  second  time ;  the  conductor  then  went 
forward  and  returned  with  four,  or  five  or  six  men,  and  spoke  to  witness 
in  a  loud  Toioe,  took  witness  by  the  shoulder  and  told  him  to  get  off; 
he  was  put  off;  Schrible  asked  conductor  if  he  was  not  going  to 
take  them  to  the  next  station  ;  conductor  said  no,  he  was  going  to 
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put  them  off  right  there;  witness  did  not  ask  conductor  to  put  him 
c/T;  witness  and  his  companions  were  put  off  about  three  mileft 
south  of  Indianapolis;  it  was  a  moonlight  night;  they  walked  three 
miles  to  Southporty  the  next  station,  and  there  failed  to  get  lodging, 
and  walked  on  to  Greenwood,  four  miles  further,  where  they  got 
hotel  accomodations,  for  which  witness  paid  seventy-fivu  cviits;  he 
arrived  at  Columbus  next  day,  about  half-past  ten  o'clock  in  the 
forenoon;  the  manner  of  the  conductor  was  very  insulting;  he 
took  me  by  the  arm ;  he  was  angry ;  those  that  he  called  did  not  act 
roughly ;  one  of  them  said  I  had  better  get  off;  witness  refused  to 
pay  the  additional  fare,  because  he  would  not  be  imposed  upon ;  he 
was  a  lawyer ;  his  partner  was  absent  from  Columbus,  and  he  had 
two  cases  to  attend  to  the  next  day,  before  the  county  commis- 
sioners. Before  I  got  on  the  cars  that  evening,  I  understood  that 
the  tkre,  when  paid  on  the  cars,  was  two  dollars  and  ten  oents  to 
ColumbuSy  and  I  acted  upon  that  understanding.  The  witness  is 
silent  as  to  whether  his  business  was  neglected  or  suffered  on  account 
of  his  absence. 

The  evidence  of  plaintiff  was  corroborated  by  his  other  witnesses. 

The  court  gave  the  following  instructions  to  the  jury : 

^' First.  The  plaintiff  in  this  action  complains  of  tixe  defendant^ 
and  alleges  that  the  defendant,  by  her  agents,  wrongfully  expelled 
the  plaintiff  from  her  train  of  cars  en  route  from  Indianapolis  U> 
Columbus,  and  thence  to  Jeffersonville,  and  claims  damages  for  the 
wrongfdl  act  of  her  agents.  The  defendant  answers,  denying  the 
allegations  of  the  complaint  The  effect  of  this  general  denial  is  to- 
require  the  plaintiff  to  make  proof  of  the  material  allegations  of  hia 
oomplaint  by  a  preponderance  of  testimony. 

^'  Second.  The  defendant,  at  and  prior  to  the  time  the  act  com* 
plained  of  was  committed,  had  full  power  and  lawful  authority  to 
fix  and  regulate  her  rate  of  fares  from  time  to  time,  provided  the 
fkres  so  fixed  were  placed  up  at  some  conspicuous  place  or  places  on 
her  road ;  and  in  fixing  the  rate  of  fares,  she  had  a  right  to  discrimi- 
nate in  &vor  of  persons  purchasing  tickets  before  entering  the  cars. 
She,  however,  would  be  required  to  carry  oat  this  regulation  in  good 
faith ;  and  before  she  could  rightfully  put  in  force  this  regulation 
in  favor  of  those  buying,  and  against  those  not  buying,  tickets,  she 
would  be  required  to  be  prepared  to  furnish  persons  about  to  take 
passage  on  her  cars  an  opportunity  to  purchase  tickets  a  reasonable 
time  before  the  departure  of  the  train ;  and  if  she  fails  to  afford  such 
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reasonable  opportunity  to  porohase  tickets,  she  has  no  right  to  make 
lach  diaorimination. 

"  Third.  If  you  believe,  from  the  evidence  that  the  plaintiff  ap* 
plied  at  the  ticket  office  of  the  defendant  at  Indianapolis,  at  a  proper 
time,  and  to  a  proper  person,  and  demanded  a  ticket  and  offered  to 
pay  for  it,  or  even  showed  no  unwillingness  to  do  so,  and  a  ticket 
vras  refused  him  without  his  fault,  he  had  a  right  to  take  a  seat  in 
the  cars  and  be  transported  to  Golumbiis  on  the  payment,  when  de- 
manded, of  the  sum  charged  those  who  purchased  tickets ;  and  if 
the  plaintiff,  when  called  upon  for  his  fare,  offered  to  pay  the  usual 
rate  of  fare  charged  those  purchasing  tickets,  and  the  conductor  re- 
fused to  accept  it,  but  demanded  a  greater  rate,  and  on  the  refusal 
of  the  plaintiff  to  pay  the  excess,  the  conductor  ejected  him  from 
the  train,  the  conductor  was  a  wrong-doer,  and  the  company  is  liable 
for  the  wrongful  act  and  misconduct  of  its  agent,  and  you  must,  if 
yon  find  the  facts  so  to  be,  find  for  the  plaintiff. 

**  Fourth.  If,  however,  you  believe,  from  the  evidence,  that  the 
plaintiff  did  not  apply  for,  and  was  not  refused,  a  ticket,  as  he  has 
alleged  in  his  complaint;  and  that  he  refused  to  pay  to  the  oond ac- 
tor of  said  train  the  regular  and  usual  fare  fixed  by  said  company 
for  passage  paid  upon  the  cars,  then  the  conductor  had  a  right  to 
eject  the  plaintiff  from  said  cars,  using  no  more  force  than  was 
necessary  for  that  purpose ;  and  he  was  under  no  obligation  to  wait 
until  the  train  reached  a  station  before  he  could  lawfully  eject  him* 
If  you  find  the  facts  as  stated  above  in  this  instruction,  you  must 
find  for  the  defendant. 

"  Fifth.  If,  from  the  preponderance  of  the  testimony,  you  find 
that  the  plaintiff  is  entitled  to  recover  fh>m  the  defendant,  it  will  be 
your  duty  to  assess  in  his  favor  such  an  amount  of  damages  as  the 
testimony  shows  will  compensate  him  for  the  injury  which  he  sus- 
tained by  the  wrongftil  act  of  the  defendant,  and  if  you  find  from  the 
testimony  the  wrongful  act  was  done  in  the  spirit  of  oppressive 
malice  or  wantonness,  you  may  add  to  such  compensatory  damages 
such  exemphiry  damages  as,  from  all  the  circumstances,  you  may 
deem  just" 

The  following  are  the  charges  asked  by  the  defendant,  and  refused, 
m  which  error  is  claimed  to  have  been  committed : 

"  First  If  you  believe  that  when  plaintiff  claims  to  have  inquired 
at  the  ticket  office  at  Indianapolis  for  a  ticket  or  tickets  for  Co1nm<^ 
bus,  Indiana,  there  were  tickets  at  said  office  for  sale  to  said  Colum 
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bas^  by  way  of  said  road,  you  must  further  find  that  he  made  inqairy 
at  the  usual  ])lace  for  sale  and  delivery  of  such  ticket  or  tickets ;  and 
further,  that  some  one  in  said  office,  in  response  to  his  inquiryfor 
said  ticket  or  tickets,  said  there  were  no  tickets  for  Columbus. 

^  Second.  If  you  believe  from  the  evidence,  that  the  plaintiff  ap- 
plied for  a  ticket  or  tickets  at  said  office  and  was  not  refused,  you 
must  find  for  the  defendant ;  although  you  may  believe  from  the 
evidence  that  he  understood  and  believed  that  he  was  refused. 

*^  Fourth.  If  you  find  for  the  plaintiff,  you  will  assess  his  dam- 
ages at  the  actual  amount  sustained  by  him  as  shown  by  the  evidence, 
unless  you  shall  find  from  the  evidence  that  there  were  no  passenger 
tickets  at  said  office  at  Indianapolis,  for  said  Columbus,  by  defend- 
ant's road,  on  the  night  in  question  ;  or  that  the  agent  or  agents  for 
the  sale  of  tickets  at  said  office  purposely  and  willfully  refused  to 
sell  plaintiff  a  ticket  or  tickets  for  said  point,  when  he  inquired 
therefor;  or  that  the  agents  of  defendant  used  harsh  and  unneces- 
sary means  in  ejecting  plaintiff  therefrom. 

^^  Fifth.  If  the  conductor  of  said  train  demanded  of  plaintiff  an 
illegal  and  excessive  rate  of  fare,  the  defendant  could  have  paid  the 
same  under  protest,  and  could  have,  in  an  action  against  the  defend- 
ant, recovered  from  the  defendant  the  amount  so  paid  in  excess  of 
the  proper  amount" 

8.  Stansifer,  T.  A.  Hendricks^  0.  B.  Hurd  and  A.  W.  H&ndrieks^ 
for  appellant 

R,  Hill  and  0.  W*  Richardson,  for  appellee. 

WoBDEK,  G.  J.  The  reasons  for  which  a  new  trial  was  asked 
were,  first,  that  the  court  erred  in  refusing  to  give  instructions  first, 
second,  fourth  and  fifth,  as  asked  by  the  defendant ;  second,  the  ver- 
dict of  the  jury  is  contrary  to  law ;  third,  the  verdict  of  the  jury  is 
contrary  to  the  evidence;  fourth,  the  verdict  of  the  jury  gives  the 
plaintiff  excessive  damages  under  the  evidence. 

The  errors  assigned  simply  cover  the  questions  thus  raised  on  the 
motion  for  a  new  trial. 

We  are  of  opinion  that  the  first  and  second  charges  asked  by  the 
defendant  were  substantially  and  sufficiently  embraced  in  those 
given  by  the  court,  and,  therefore,  that  no  error  was  committed  in 
refusing  them. 

The  fifth  charge  asked  doubtless  announces  a  correct  legal  propo- 
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iidon,  yiz. :  That  the  plaintiff  might  have  paid  the  excess  demanded 
of  him,  under  protest^  and  then  sued  the  company  and  reoorered  it 
back.  But  he  was  not  obliged  to  do  so.  On  the  contrary,  if  he  had 
made  the  proper  application  for  a  ticket,  and  had  been  unable  to 
procure  one  without  any  fault  on  his  own  part,  he  was  entitled  to  be 
carried  at  the  ticket  rate ;  and  being«thus  entitled  to  be  carried,  he  had 
ibe  choice  of  paying  the  excess  demanded  of  him,  or  of  insisting 
upon  his  right  to  be  thus  carried,  aud  of  holding  the  company  re- 
sponsible in  damages  for  the  refusal  to  thus  carry  him.  The  propo- 
sition announced  in  the  charge  in  question,  though  probably  correct 
iu  the  abstract,  can  in  no  manner  affect  the  plaintiff's  right  to  pur- 
sue the  course  taken  by  him,  or  his  right  to  recover  damages  for  the 
wrong  done  him  by  the  company.  No  error  was  committed  in  re- 
fusing  this  charge. 

We  return  to  the  fourth  charge  asked  aud  refused.  We  have 
seen  that  in  the  fifth  charge  given  by  the  court,  the  jury  had  been 
instructed  that  if  the  wrongful  act  of  the  defendant  was  done  in 
the  spirit  of  oppressive  malice  or  wantonness,  they  might  assess  ex- 
emplary damages.  This  charge,  thus  given,  was  not  objected  to,  nor 
could  it  be  successfully,  as  will  be  shown  by  the  authorities  herein- 
after  cited.  Now,  the  fourth  charge  asked  and  refused  assumes  that 
unless  the  jury  found  that  one  of  three  things  occurred,  the  plain- 
tiff was  not  entitled  to  recover  exemplary  damages,  viz. :  First,  that 
there  were  no  passenger  tickets  for  Columbus,  by  the  defendant's 
road,  at  her  office  in  Indianapolis,  on  the  night  in  question ;  or, 
second,  that  the  defendant's  agents  for  the  sale  of  tickets  purposely 
and  willfully  refused  to  sell  the  plaintiff  a  ticket  for  that  point ;  or, 
third,  that  the  defendant's  agents  used  harsh  and  unnecessary 
means  in  ejecting  the  plaintiff  from  the  car. 

It  is  not  difficult  to  conceive  that  the  defendant  might  have  had 
the  required  tickets  at  the  Indianapolis  office,  and  yet  that  her 
agents,  through  some  mistake  or  inadvertence,  supposed  there  were 
none,  and,  therefore,  that  there  was  no  purposed  or  willful  refusal  on 
their  part  to  sell  the  plaintiff  a  ticket.  The  plaintiff's  right  to  be 
carried  at  the  ticket  rate  of  fare  was  precisely  the  same,  whether  the 
defendant's  agents  purposely  or  willfully  refused  to  sell  him  a  ticket, 
or  whether  their  failure  to  supply  him  with  a  ticket  arose  from  any 
other  cause  without  his  fault  If  the  plaintiff  properly  applied  for 
a  ticket  and  was  unable,  from  any  cause  attributable  to  the  com« 
jmny  or  her  agents,  to  procure  one,  he  had  a  right,  whatever  that 
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cause  might  have  been,  to  be  oariied  at  the  ticket  rates ;  and  hit  ex- 
pulsion from  the  oar  might  entitle  him  to  exemplary  <l<^wiftg^ 
thoagh  no  ''harsh  and  unnecessary  means"  were  resorted  to  in 
order  to  effect  his  ejection. 

The  charge  assumes  that  the  time,  place,  circumstances,  and 
manner  of  the  plaintiffs  ejection  from  the  car  could  not  furnish  a 
proper  foundation  for  exemplary  damages,  unless  harsh  and 
unnecessary  means  were  resorted  to,  though  he  was  ejected  wrong- 
fully and  in  violation  of  his  rights.  The  charge  in  question,  we 
think,  was  correctly  refused. 

If.  the  expulsion  had  been  rightful  in  itself,  it  might,  perhaps, 
have  been  legally  effected  at  any  time  of  day  or  night,  and  at  any 
place,  without  reference  to  stations  or  the  convenience  and  comfoi*t 
i)f  the  party  expelled.  It  seems  to  have  been  so  held  when  the 
cause  was  in  this  court  before ;  but  see  on  this  point  the  case  of  the 
Illinois  Central  R,  R,  Co.  v.  Sutton^  53  IlL  397.  But  assuming  that 
the  plaintiff  had  become  entitled  to  be  carried  at  ticket  rates,  then 
his  ejection  from  the  car  was  wrongful  and  in  violation  of  his  legal 
rights;  and,  in  our  opinion,  his  expulsion  in  the  night  time,  and  at 
a  distance  from  any  station  or  convenient  lodging-place,  in  short, 
bis  expulsion  at  the  time  and  place,  and  in  the  manner  indicated 
by  the  testimony  above  set  out,  without  reference  to  any  harsh  and 
unnecessary  means,  authorized  the  jury  to  infer  that  it  was  done  in 
the  spirit  of  oppressive  malice  or  wantonness,  and  to  award  exem- 
plary damages  if  they  saw  proper  to  do  so. 

We  think  it  is  well  settled  that  a  corporation  is  liable  for  the 
willful  acts  and  torts  of  its  agents  committed  within  the  general 
scope  of  their  employment,  as  well  as  acts  of  negligence;  and  that 
the  corporation  is  thus  bound,  although  the  particular  acts  were 
not  previously  authorized,  nor  subsequently  ratified,  by  the  corpora- 
tion. Thus,  in  a  late  case,  Ramsden  v.  Boston  A  Albany  R,  R.  Co,, 
104  Mass.  117, 6  Am.  Bep.  200,  it  is  held  that  a  railroad  corporation  is 
responsible  for  an  assault  and  battery  by  the  conductor  of  one  of  its 
trains  upon  a  passenger  in  seizing  or  attempting  to  seize  his  prop- 
erty to  enforce  payment  of  fare.  We  quote  the  following  passages 
from  the  opinion  of  the  court  in  that  case : 

**  A  railroad  corporation  is  liable,  to  the  same  extent  as  an  indi- 
vidual would  be,  for  an  injury  done  by  its  servant  in  the  course  of 
bis  employment  Moore  v.  Fitchburg  Railroad  Corporation,  4  Oray 
405;  ffeweit  v   Swift,  3  Allen,  420;  Eolmes  v.  Wakefield,  12  id. 
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580.  If  the  act  of  the  servant  is  withiu  the  general  scope  of  his 
^mploymeut,  the  master  is  equally  liable,  whether  the  act  is  willful 
or  merely  negligent;  Howe  v.  New7narch,  12  Allen,  49;  or  even  if 
ii  is  contrary  to  an  expi'ess  order  of  the  master.  Philadelphia  £ 
Readuig  Railroad  Company  v.  D&rbyy  14  How.  468.  The  conductor 
of  a  railroad  train,  from  the  necessity  of  the  case,  represents  the 
corporation  in  the  control  of  the  engine  and  cars,  the  regulation  of 
the  conduct  of  the  passengers,  as  well  as  of  the  subordinate  servants 
of  the  corporation,  and  the  collection  of  fares.  He  may  even  eject 
a  passenger  for  not  paying  fare.  O^Brien  v.  Boston  i&  Worcester 
liailroad  Company,  15  Gray,  :^0.  It  has  been  adjudged  by  this 
court  that  if,  in  the  exercise  of  his  general  discretionary  authority, 
he  wrongfully  ejects  a  passenger  who  has  in  fact  paid  his  fare,  or 
uses  excessive  and  unjustifiable  force  in  ejecting  a  passenger  w ho 
has  not  paid  his  fare,  and  injures  him  by  a  blow  or  kick,  or  by  com- 
})elling  him  to  jnmp  o£f  while  the  train  is  in  motion  ;  in  either  case, 
ihe  corporation  is  liable.'' 

We  deem  it  unnecessary  to  cite  further  authorities  upon  this 
\>ou\L  The  principle  lying  at  the  foundation  of  the  doctrine  is  as 
old  as  the  common  law,  and  is  embodied  in  the  maxim,  qui  f«<ni 
j)er  alium,  facit  ]>er  se,  and  is  as  applicable  to  corporations  as  to 
indi  viduals.  Doubtless,  if  a  servant  or  agent  commit  a  tort  ont  of  the 
flcope  of  his  agency  or  employment  and  not  connected  with  it,  the  pinn- 
sipal  would  not  be  liable  therefor  unless  he  preyiously  authorized 
or  subsequently  ratified  the  act.    Such,  however,  is  not  the  case  here* 

It  is  also  well  established  that  vindictive  or  exemplary  damages 
may  be  given  against  corporations  for  the  tortious  and  wrongful 
acts  of  their  agents.  It  was  so  held  by  this  court  in  this  case  when 
It  was  here  before.  28  Ind.  1.  The  following  cases  may  be  cited 
also  as  in  point  I7ie  New  Orlea^is,  eic^  Railroad  Company  j. 
Hursiy  36  Miss.  660;  TJie  Atlantic  A  Great  Western  Railtoajf 
Company  v.  Dunn^  19  Ohio  St.  162;  2  Am.  Rep.  382;  Goddard  t. 
Grand  Trunk  Railway^  57  Maine  202,  2  Am.  Rep.  39. 

In  the  case  cited  from  Mississippi,  the  plaintiff  had  taken  passage 
<»n  the  defendant's  cars  at  New  Orleans,  to  be  carried  to  Quin's 
de])ot  in  the  county  of  Pike,  in  the  State  of  Mississippi.  The  train 
ran  past  the  depot  without  stopping,  and  those  having  it  in  charge 
refused  to  return  to  the  depot,  and  compelled  the  plaintiff  t  leave 
the  train.  For  this  he  sued,  and  recovered  a  judgment  c^  four 
thousand  fiye  hundred  dollars,  and  the  judgment  was  affirmed.    The 
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court  say,  amongst  other  things,  *^  It  is  the  peculiar  province  of  n 
jury  to  assess  damages,  and  when,  as  in  actions  sounding  in  dam- 
ages merely,  the  law  furnishes  no  legal  rule  of  measurement,  save 
their  discretion,  under  the  evidence  before  them,  it  is  very  rare 
indeed  that  a  court  will  feel  itself  justified  in  setting  aside  a  rerdict 
merely  for  excess.  It  is  not  enough  that,  in  the  opinion  of  the 
court,  the  damages  are  too  high.  It  may  not  rightfully  substitute 
its  own  sense  of  what  would  be  reasonable  compensation  for  the 
injury,  for  that  of  the  jury.  The  jury  are  allowed,  and  indeed  it  is 
their  duty,  in  all  such  cases,  where  the  law  provides  no  other 
penalty,  to  consider  the  interests  of  society,  as  well  as  justice  to  the 
plaintiff,  and  by  their  verdict,  while  they  make  just  compensation 
for  the  private  injury,  also  to  inflict  proper  punishment  for  the  dis- 
regard of  public  duty," 

The  case  cited  from  Maine  contains  an  exhaustive  examination 
of  the  questions  as  to  the  liability  of  a  corporation  for  the  willfdl 
torts  of  its  agents,  committed  in  the  course  of  their  employments, 
and  the  liability  of  the  corporation  to  respond  in  exemplary  damages. 
The  questions  are  discussed  on  principle,  and  numerous  authorities 
are  collected.    The  case  we  regard  as  an  instructive  and  valuable  one. 

Goddard  was  a  passenger  on  ^one  of  defendant's  trains  of  cars. 
A  brakeman  on  the  train,  who  was  temporarily  acting  as  conductor, 
under  the  false  claim  that  Goddard  had  not  paid  his  fare,  abused 
him,  by  words,  in  a  most  outrageous  manner,  applying  to  him 
coarse,  profane,  and  insulting  epithets,  calling  him  a  liar,  and 
menacing  and  threatening  him  with  great  personal  violence.  For 
this  Goddard  sued  and  recovered  a  judgment  of  four  thousand 
eight  hundred  and  fifty  dollars ;  and  this  judgment,  after  a  very 
thorough  consideration,  was  affirmed. 

We  have  considered  the  case  as  made  by  the  plaintiff's  evidence. 
There  was  much  evidence  introduced  by  the  defendant  that  tended 
to  show  a  different  state  of  facts.  There  was  considerable  apparent 
conflict  in  evidence,  but  it  was  all  for  the  consideration  of  the  jury. 
We  think  the  court  committed  no  error  in  either  giving  or  refusing 
charges ;  and  while  the  damages  assessed  seem  to  be  greater  than 
we  should  expect  to  be  found  under  the  circumstances,  we  do  not, 
under  the  well-established  practice  of  this  court,  feel  authorized  to 
disturb  the  verdict  of  the  jury,  either  on  the  ground  that  it  waa 
not  sustained  by  the  evidence,  or  that  the  damages  were  excessive. 

The  judgment  behto  is  affirmed,  with  cosU. 
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PAKT>  appellant,  v.  Bust. 

(88  Ind.  9M.) 

W^Ugmtci^^mDidenes  cf  apec^/k  acts — Mditer  and  senatU, 

In  an  action  by  a  eeirant  against  the  master,  to  recover  damages  for  injuries 
occasioned  by  the  negligence  of  a  oo-senrant,  held,  that  evidence  of  particu- 
lar acta  of  carelessness  and  negligence  on  the  part  of  the  co-servant  was 
admissible  to  show  that  the  master  had  retained  said  co-servant  in  ids  service 
after  he  knew,  or  ought  to  have  known,  that  said  servant  was  careless  and 
n^Ugent. 

AcnoK  against  the  defendant,  a  railroad  oompany,  to  recover  for 
ui  injury  received  by  the  plaintiff,, through  the  negligence  of  a 
co-servant. 

The  plaintiff  was  a  fireman  on  an  express  train  belonging  to 
defendant,  and  was  injured  while  in  the  discharge  of  his  duty  by  a 
collision  between  the  express  and  a  freight  train,  alleged  to  have 
been  caused  by  the  negligence  of  Kiser,  the  conductor  of  the  freight 
train.  The  plaintiff  alleged  that  defendant  negligently  employed 
said  Eiser,  and  had  retained  him  in  its  employment  after  it  had 
received  notice  that  he  was  negligent,  unskillful  and  reckless  in  the 
discharge  of  his  duty.  The  jury  found  a  special  verdict  in  accord- 
ance with  the  above  facts,  and  assessed  the  damages  for  the  plaintiff 
for  Ii3,000,  subject  to  the  opinion  of  the  court. 

The  court  decided  several  points  of  practice  of  no  importance 
here. 

B.  d  L  Brackenbridge  and  R.  8,  Taylor,  for  appellant 

/.  L.  Warden,  J.  Morris  and  J.  Colerick,  for  appellee. 

BusKiBE,  J.  The  plaintiff  seeks  to  recover  against  the  defendant 
for  an  injury  received  by  him  in  a  collision,  which  occurred  on  the  road 
of  th3  defendant,  between  a  passenger  and  freight  train,  which  collis- 
ion the  plaintiff  alleges  was  caused  by  the  gross  negligence  of  the 
conductor  of  the  freight  train.  The  plaintiff  was  in  the  employ- 
ment  of  the  defendant  as  fireman  upon  the  passenger  train.     The 
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plaintiff  and  Kiser  were  oo-employees  of  the  defendant  The  conrt^ 
over  the  objection  of  the  defendant,  permitted  the  phiintiff  to  prore 
particular  acta  of  carelessness  and  negligence  on  the  part  of  David 
Kiser,  as  conductor  of  a  freight  train  on  the  road  of  defendant. 
Did  the  court  err  in  the  admission  of  this  evidence  ?  If  it  was 
Omissible  for  one  purpose,  then  the  court  committed  no  error, 
^though  it  was  inadmissible  for  another  purpose.  To  entitle  the 
plaintiff  to  recover,  it  was  necessary  for  him  to  establish  two  facts : 
First,  that  he  had  been  injured,  without  fault  on  his  part,  by  the 
carelessness,  neglect  or  want  of  proper  skill  and  competency  of 
another  employee  of  the  defendant ;  secoud,  that  the  defendant  had 
not  exercised  ordinary  care  and  prudence  in  the  employment  of  such 
person,  or  that  he  had  been  retained  in  the  employment  of  the 
defeudent  after  it  had  received  notice  that  he  was  careless  and  neg- 
ligent, or  lacked  skill  and  capacity  to  properly  discharge  the  hazard- 
ous duties  of  his  position.  The  evidence  was  clearly  not  admissible 
to  prove  that  Kiser  was  guilty  of  negligence  on  the  occasion  com- 
plained of.  Nor  could  the  proof  of  former  acts  of  carelessness  and 
neglect  on  the  part  of  Kiser  raise  any  presumption  that  he  was 
guilty  of  negligence  at  the  time  when  the  plaintiff  was  injured. 
Negligence  is  a  question  of  fact,  and  not  of  law,  and  must  be  deter- 
mined by  the  facts  and  circumstances  that  occurred  at  the  time,  as 
detailed  by  the  witnesses  of  the  transaction. 

We  entertain  no  doubt  that  the  evidence  was  admissible  for  the 
purpose  of  proving  that  the  defendant  had  retained  in  its  service 
Bud  employment  David  Kiser,  after  it  knew,  or  ought  to  have 
known,  that  he  wfis  careless  and  negligent.  It  was  held,  by  the  court 
of  appeals  of  the  State  of  Kentucky,  in  the  recent  case  of  I7ie  LoU' 
isville  and  Nashville  Railroad  Co,  v.  Collins,  2  Duvall,  114,  that  a 
railroad  corporation  is  to  be  regarded  as  constructively  present  in 
all  acts  performed  by  its  general  agents,  within  the  scope  of  their 
Authority,  i.  $.,  within  the  range  of  their  ordinary  employment. 

Beofibld,  in  his  valuable  work  on  railways,  says  of  this  decision : 
**  The  consequences  of  mistake  or  misapprehension,  upon  this  point, 
have  led  many  courts  into  conclusions  greatly  at  variance  with  the 
common  instincts  of  reason  and  humanity,  and  have  tended  to 
interpose  an  unwarrantable  shield  between  the  conduct  of  railway 
employees  and  the  just  responsibility  of  the  company.  We  trust 
that  the  reasonableness  and  justice  of  this  construction  will,  at  no 
distant  day,  induce  its  universal  adoption."    1  Redf.  Railw.  530 
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We  think  that  th«  rule  established  in  the  above  case  is  founded  in 
reason  and  justice,  and  we  concur  with  Judge  Bedfisld  in  tbe 
ijope  that  it  will  soon  be  adopted  as  the  law  of  the  land. 

Is  it  not  too  obyious  to  admit  of  serious  doubt,  that  the  plaintiff 
liad  the  right  to  prove,  for  the  purpose  of  showing  that  Kiser  had 
been  retained  in  the  employment  of  the  defendant  after  notice  of 
his  incompetency,  that  he  had  been  guilty  of  careless  and  reckless 
conduct  in  the  presence,  and  under  the  observation,  of  the  master  of 
transportation  and  the  general  superintendent  of  the  defendant's 
railway  ?  But  it  is  earnestly  maintained  by  the  learned  counsel  of 
the  appellant,  that  the  only  evidence  that  was  admissible,  for  the 
purpose  of  charging  the  company  with  notice  as  to  the  incompetency 
•of  Kiser,  was  his  general  character.  We  do  not  think  so.  It  was 
not  a  question  of  character  on  the  part  of  Kiser,  but  of  knowledge 
on  the  part  of  the  general  officers  of  the  corporation,  for  their 
knowledge  was  the  knowledge  of  the  corporation. 

It  is  well  settled  that,  when  the  precise  act  or  omission  of  a 
defendant  is  proved,  the  question  whether  it  is  actioncble  negligence 
48  to  be  decided  by  the  character  of  that  act  or  omission,  and  not  by 
the  character  for  care  or  caution  that  the  person  who  may  have 
committed  the  act  may  sustain.  Suppose  that  the  general  char- 
acter of  David  Kiser  was  not  only  good  but  very  good,  and  that  yet 
the  general  officers  of  the  defendant's  corporation  had  actual  and 
personal  knowledge,  that  he  was,  in  point  of  fact,  a  careless,  negli- 
gent, reckless,  unskillful,  and  incompetent  officer ;  or  suppose  that 
his  general  reputation  was,  that  lie  was  a  sober  man,  and  that,  in 
point  of  fact,  the  general  officers  knew  that  he  was  in  tlie  habit  of 
getting  drunk,  and  that  when  drunk  he  was  desperate  and  reckless ; 
or  suppose  that  an  engineer  had  not  been  in  the  employment  of  a 
railroad  corporation  long  enough  to  have  established  a  reputation 
for  care  or  skill,  and  yet  the  general  officers  of  the  corporation  had 
personal  knowledge  that  he  was  careless,  negligent  and  unskillful; 
eould  it  be  maintained,  under  such  state  of  facts,  that  the  plaintiff 
would  be  denied  the  right  of  proving  the  actual  facts,  and  that  the 
corporation  would  be  excused  and  justified  in  retaining  in  its 
employment  such  a  person,  and  relieved  from  all  liability  for  any 
acts  that  he  might  commit  ?  No  such  monstrous  proposition  can 
receive  the  approval  and  indorsement  of  this  court.  The  practical 
«frect  of  such  a  rule  would  be  to  release  railroad  corporations  Drom 
Vol.  X.  — 15 
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liability  for  any  and  all  acts  of  negligence  that  may  be  committed 
by  the  employees  of  such  corporations. 

The  appellant,  in  support  of  the  position  thtft  proof  of  particular 
acts  are  not  admissible,  and  that  proof  of  general  character  only  ia 
admissible,  refers  to  the  following  authorities:  Frazier  t.  The 
Pennsylvania  72.  R.  Oo,y  38  Penn.  St  104;  Robinson  v.  Fttrhbhtf),  efr,^ 
R.  R*  Co.,  7  Gray,  92 ;  Mitchell  v.  The  Pennsylvania  R.  R,  Co.,  1 
Am.  Jjaw  Eeg.  717;  Barton  v.  Tlie  State,  18  Ohio,  2U ;  McDermoti 
Y.  The  State,  13  Ohio  St  332 ;  Ellis  v.  Short,  21  Pick.  142 ;  True  v. 
Sanborn,  7  Fost  N.  H.  383. 

We  have  examined,  with  care,  the  decisions  above  referred  to,  and 
find  that  none  of  them  are  in  point,  except  the  case  reported  in  38 
Penn.  St  The  only  point  decided  in  the  case  of  MitcheU  t.  The 
Pennsylvania  R.  R.  Co^  supra,  was,  that  a  railroad  company  was 
not  liable  for  an  injury  receiyed  by  one  employee  by  the  negligence 
of  another  employee.  It  was  the  decision  of  a  common  pleas  court 
in  Pennsylvania,  and  the  opposite  doctrine  has  been  enunciated  by 
the  supreme  court  of  that  State,  and  many  of  the  other  States. 

The  cases  referred  to  in  13  Ohio  St  and  18  Ohio,  supra,  were 
criminal  cases,  in  which  it  was  correctly  held  that  to  convict  a  per* 
son  of  the  offense  charged  in  an  indictment,  it  was  not  competent 
to  prove  that  such  person  had  previously  been  guilty  of  another 
and  different  crime. 

The  case  referred  to  in  21  Pick.,  supra,  was  an  action  for  an 
assault  and  battery,  for  violence  used  in  arresting  the  plaintiff.  The 
defendant,  in  order  to  excuse  his  violence  in  arresting  the  plaintiff, 
proved  that  when  the  arrest  was  made,  the  plaintiff  was  intoxicated, 
and  that  when  he  was  in  ^hat  condition,  he  was  dangerous ;  and  for 
the  purpose  of  showing  that  ardent  spirits  had  a  specific  and  peculiar 
effect  upon  the  plaintiff,  increasing  his  power  and  making  him 
furious  and  unmanageable,  he  offered  to  prove  that  more  than  a 
year  after  the  alleged  assault,  the  plaintiff,  while  intoxicated,  threw 
stones  at  several  persons,  resisted  the  officers  who  arrested  him,  and 
otherwise  exerted  great  power  and  fury.  It  was  correctly  held  that 
the  offered  evidence  was  irrelevant  and  inadmissible,  and  was  coi- 
rectly  excluded. 

The  case  of  True  v.  Sanborn,  supra,  was  an  action  for  ?e fling 
unwholesome  beef.  The  plaintiff,  for  the  purpose  of  showing  that 
the  defendant  was  guilty  of  selling  unwholesome  beef,  offered  ta 
prove  that  on  a  certain  occasion,  several  years  prior  to  the  sale  of 
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the  beef,  the  defendant  sold  the  meat  of  a  iwine  slaughtered  in  a 
manner,  and  under  circumstances,  which  rendered  "  it  unwholesome 
and  unfit  for  use/'  The  evidence  was  rejected.  The  supreme  court 
very  properly  held  that  the  evidence  was  immaterial,  irrelevant,  and 
iuadmissible. 

The  case  of  Robinson  v.  Fitchburg  and  Worcester  R.  R.  Co.,  suproj 
was  an  action  by  Robinson  against  the  railroad  company  for  an  injury 
which  he  alleged  had  been  caused  by  the  negligence  of  an  engineer 
of  the  company.  Robinson  was  delivering  wood  at  the  side  of  the 
railroad  track.  He  was  not  an  employee  of  the  railroad  com- 
pany. The  plaintiff  called  the  conductor  of  the  train,  and  for 
the  purpose  of  showing  that  the  engineer  was  not  a  careful,  skillful, 
and  proper  person  to  run  the  train,  offered  to  prove  specific  instances 
of  want  of  care  in  the  engineer  within  three  months  of  the  injury, 
Ixsfore  or  after. 

The  court  say :  ''  Evidence  of  specific  acts  of  negligence  and  care- 
lessness  on  the  part  of  the  engineer,  in  running  the  train  on  other 
occasions  than  the  one  in  question,  was  clearly  incompetent  It 
would  not  only  lead  to  collateral  inquiries,  and  so  distract  and  mis- 
lead the  jury  from  the  true  issue  before  them,  but  it  had  no  legal  or 
logical  tendency  to  prove  the  point  in  issue.  Because  i  man  ^as 
csrelesss  or  negligent  of  his  duty  in  one  or  two  specified  instances, 
it  does  not  follow  that  he  was  so  at  another  time  and  under  differ- 
ent circumstances.  Collins  v.  Dorchester^  6  Gush.  396.  The  plain- 
tiff did  not  offer  to  prove  the  general  character  of  the  engineer  for 
oare  and  skill  in  his  business.  Such  testimony  would  certainly 
have  been  less  objectionable,  though  not  perhaps  competent." 

The  plaintiff  was  not  an  employee  of  the  railroad  company.  The 
liability  of  the  company  depended  upon  whether  the  engineer  had 
been  guilty  of  negligence,  and  not  upon  the  carelessness  of  the  com- 
pany in  employing  or  retaining  the  engineer  in  its  service  after 
lotice  of  his  incompetency.  The  ruling  in  the  above  case  was  cor- 
f^  The  evidence  of  specific  instances  of  want  of  care  was  offered 
terthe  sole  purpose  of  proving  that  the  engineer  had  been  guilty 
It  negligence  at  the  time  complained  of.  For  such  a  purpose  the 
evidence  was  clearly  inadmissible.  If  it  had  been  necessary  in  that 
.*ase,  ILS  it  is  in  the  case  under  consideration,  to  have  proved  that  the 
orrnf  inr  had  been  guilty  of  negligence  in  retaining  the  engineer 
«n  Ir-^r .  m;»lo;  ment,  the  evidence  offered  would  have  been  admissible 
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to  oharge  the  compaay  with  notice.  But  it  was  not  competent  to 
prove,  or  as  tending  to  provQ,  negligence  on  the  part  of  the  engineer. 

The  case  of  Frazier  v.  The  F&nn.  R.  R.  Co^  suprci,  is  directly  in 
point.  It  was  an  action  on  the  case  brought  against  the  railroad 
company  by  Frazier,  who  was  a  brakeman  employed  by  the  defend- 
ant, to  recover  damages  for  personal  injuries  received  by  him  in  thn 
course  of  his  employment,  by  reason  of  a  collision  of  trains  caused 
by  the  negligence  of  one  of  the  conductors  of  the  defendant. 

The  plaintiff  proved  that  several  collisions  had  occurred  pre- 
viously, and  that  they  were  produced  by  the  careless  and  reckless 
conduct  of  the  same  conductor,  and  that  the  company  had  notice 
of  such  previous  conduct  of  the  conductor. 

The  conrt,  in  reference  to  the  admission  of  such  evidence,  say : 
**  The  question  of  character  thus  became  an  important  one,  aiid  we 
are  constrained  to  say  that  it  was  tried  on  improper  evidence.  Char- 
acter for  care,  skill  and  truth  of  witnesses,  parties,  or  others,  must 
all  alike  be  proved  by  evidence  of  general  reputation,  and  not  of 
special  acts." 

The  court,  in  support  of  this  position,  referred  to  7  Casey,  G7,  and  1 
Oreenl.  Ev.,  §§  461  469.  The  authorities  referred  to  wholly  failed  to 
sustain  the  ruling  of  the  court.  Both  authorities  relate  to  the 
mode  of  impeaching  witnesses,  and  it  was  held  in  accordance  with 
the  uniform  and  well-settled  doctrine,  that  a  witness  could  not  be 
impeached  by  proof  of  specific  acts. 

The  effect  of  the  ruling  in  the  Pennsylvania  case,  was,  that  a 
railroad  corporation  could  not  be  charged  with  notice  of  the  incom- 
petency of  one  of  its  employees,  by  proof  of  special  instances  of 
want  of  care,  skill  and  capacity,  although  all  the  acts  were  well 
known  to  the  directors,  president,  and  superintendent,  and  that  the 
only  mode  in  which  such  proof  could  be  made  was  by  proof  of 
general  character.  This  case  stands  alone.,  unsustained  and  unsup* 
ported,  so  far  as  we  have  been  able  to  discover,  by  any  elementary 
work  or  decision.  Nor  can  the  decision  be  sustained  in  reason  or 
on  principle.  Under  the  operation  of  that  rule,  corporations  would 
in  many  instances  be  relieved  of  responsibility  for  injuries  received, 
resulting  from  the  reckless  conduct  of  such  corporations  in  employ* 
ing  and  retaining  negligent,  careless,  and  unskillful  persons  to  run 
and  operate  railroads.  The  safety  and  lives  of  the  great  mass  of  our 
people  depend  upon  the  care,  prudence,  and  skill  of  those  charged 
with  managing  and  operating  our  numerous  railroads.    The  cart 
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and  skill  should  be  in  proportion  to  the  dangers  of  the  sendee.  It 
is  certainly  a  sound  principle,  that  a  contract  to  cany  passengers 
difTers  from  a  contract  to  carry  goods.  For  the  goods  the  carrier  is 
answerable  at  all  events,  except  the  act  of  God  and  the  public  enemy. 
But  although  he  does  not  warrant  the  safety  of  the  passengers,  at 
all  events,  yet  his  undertaking  and  liability  as  to  them,  goes  to  this 
extent :  That  he,  and  where  the  nature  of  the  business  requires  agents, 
his  employees,  shall  possess  skill;  and  that,  so  far  as  human  care 
and  foresight  can  go,  he  will  carry  them  safely.  He  is  bound  to  the 
highest  degree  of  care  that  a  reasonable  man  would  use. 

In  a  case  like  this,  where  the  injury  was  caused  by  the  negligence 
of  a  co-employee,  the  law  only  requires  ordinary  care.  What  is 
ordinary  care  cannot  be  determined  abstractly.  It  has  relation  to, 
and  must  be  measured  by,  the  work  or  thing  done  and  instrumen- 
talities used,  and  their  capacity  for  evil  as  well  as  good.  What 
would  be  ordinary  care  in  one  case  may  be  gross  negligence  in 
another.  The  degree  of  care  required  is  higher  when  life  or  limb  is 
endangered,  or  large  amount  of  property  is  involved,  than  in  other 
cases.  These  rules  are  founded  in  reason  and  sustained  by  the 
authorities,  not  only  in  this  country,  but  in  England ;  and  every 
day's  experience  demonstrates  their  wisdom  and  policy  and  the  neces- 
sity of  a  rigid  adherence  to  and  enforcement  of  them. 

We  think  that  it  is  well  settled,  not  only  by  the  authorities,  but 
in  reason  and  on  principle,  that,  for  the  purpose  of  showing  that  the 
officers  of  a  railroad  company  had  not  exercised  due  care,  prudence, 
and  caution  in  the  employment,  or  in  retaining  in  service,  care- 
ful, prudent,  and  skillful  persons  to  manage  and  operate  such  road, 
and  for  the  purpose  of  charging  such  corporation  with  notice  of 
the  incompetency  of  its  employees,  it  may  be  shown  that  such 
employees  had  been  guilty  of  specific  acts  of  carelessness,  unskillful- 
ness,  and  incompetency,  and  that  such  acts  were  know  to  such 
officers  prior  to  the  employment  of  such  agents,  or  that  such 
employees  had  been  retained  in  such  service  after  notice  of  such 
acts  ;  and  in  support  of  these  propositions  we  refer  to  the  following 
authorities : 

1  Redf.  Rail  w.  552 ;  Gahagan  v.  Boston  and  Lowell  R.  R.  Co. , 
II  Allen.  187;  The  Illinois  Central  Railroad  v.  Reedy,  17  111.  580, 
The  Galena  and  Chicago  Union  R,  R.  Co,  v.  Varwood,  17  id.  509; 
Quxmby  v.  Vermont  Central  R.  R.  Co,,  23  Vt.  387 ;  The  Louinmlk 
and  Nashmlle  R.  R.  Co,  v.  Collins,  2  Duvall,  114. 
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We  fchink  the  court  committed  no  error  in  admitting  sach 

evidence. 

It  is  insisted  by  the  appellant  that  the  verdict  is  not  sustained  by 
sufficient  evidence.  We  have  carefully  examined  the  voluminous 
evidence  in  the  caase,  and  are  well  satisfied  that  the  verdict  was 
fully  sustained  by  the  evidence.  The  cause  was  twice  tried,  both 
times  resulting  in  a  verdict  for  the  plaintiff  for  the  same  amount 
We  cannot  disturb  the  finding  of  the  jury  or  the  judgment  of  the 
court  The  cause  seems  to  have  been  twice  fairly  tried.  The  law 
favors  and  encourages  special  verdicts,  and  the  courts  will  sustain 
them  whenever  it  can  be  done  consistently  with  the  rules  of  law  and 
the  principles  of  justice.  2  Tidd  Pr.  897 ;  Miller  v.  Shacklefardy  A 
Dana,  264;  Pittsburg,  Fort  Wayne  and  Chicago  Railroad  Com^ 
pany  v.  Bvans,  53  Penn.  St  250. 

The  judgment  is  affirmed  with  easts. 


Smith,  Adm'r,  appellant,  y.  DoBfiir. 

(88  Ind.  4SL) 
Qift — inter  vwos — cataa  mortis. 

PlalnlUrB  IntasUte  entered  the  miHtarj  serrioe  daring  the  late  war,  and  JngI 
before  starting  for  the  army»  said  to  defendant,  to  whom  he  bad  loaned  a 
gnn,  **  If  I  never  retnm  yon  may  keep  the  gun  as  a  present  ftom  me."  He 
never  returned,  but  died  in  the  service.  In  an  action,  bj  bis  administrator 
to  recover  the  gun,  held,  that  the  facts  did  not  oonstitate  a  gift,  either  inUet 
wieoe  or  causa  mortis. 

This  was  an  action  of  replevin  for  the  possession  of  a  gun  allq^ed 
to  be  unlawfully  detained  by  the  defendant  The  complaint  was  in 
the  usual  form.  The  defendant  answered  by  the  general  denial 
By  the  agreement  of  the  parties^  the  cause  was  submitted  to  the 
eourt  for  trial. 

Upon  the  trial  of  the  cause,  the  following  facts  were  admitted  to 
be  true,  and  to  be  taken  as  such  by  the  court  in  the  decision  ot  the 
base: 

*^  First  That  the  plaintiff  is  the  administrator  of  the  estate  of 
David  W.  Smith,  deceased,  who  was  the  owner  of  the  gnn  in  oon* 
troversy. 
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**  Second.  That  previous  to  the  death  of  said  decedent,  and  befon»* 
his  going  into  the  army,  he  had  loaned  the  gun  in  controversy  to  the 
defendant,  and  that  the  possession  of  said  gun  has  remained  in  the 
defendant  ever  since,  subject  to  the  proof  of  John  F.  Wilhite,  as  to 
the  character  of  the  defendant's  possession. 

'-  Third.  That  the  gun  is  of  the  value  of  fifty  dollars. 

^  Fourth.  That  prior  to  the  commencement  of  this  action,  a  de- 
mand was  duly  made  by  the  plaintiff  for  the  possession  of  the  gun^ 
which  demand  was  refused." 

Whereupon,  the  said  John  F.  Wilhite  was  called,  and  testified  as 
follows : 

"  I  was  in  Bainford's  drug  store  one  day  during  the  war ;  the 
defendant.  Dr.  Dorsey,  and  David  W.  Smith,  the  decedent,  and  oth- 
ers were  also  present;  they  had  been  conversing;  as  the  said  Smith 
tamed  to  leav^  the  store,  the  defendant  said  to  him,  '  Well,  Billy, 
what  about  that  gun  of  yours  I  have  ? '  Smith  turned  and  replied, 
*Well,  if  I  never  return,  you  may  keep  the  gun  as  a  present  from 
me;'  this  was  a  short  time  before  he  started  for  the  army;  Smith 
never  returned,  but  died  in  the  army.'' 

Upon  the  above  evidence,  and  the  admitted  facts,  the  court  found 
for  the  defendant 

The  plaintiff  moved  the  court  for  a  new  trial,  because,  first,  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence  ^  sec- 
ond, that  the  finding  of  the  court  was  contrary  to  law.  The  court 
overruled  the  motion,  and  rendered  judgment  on  the  finding;  to 
which  ruling  the  defendant  excepted. 

if.  Z>.  Whits  and  71  Patter soriy  for  appellant 

B.  K.  Elliott,  for  appellee. 

BusKiBK,  G.  J.  [After  stating  the  facts.]  The  appellant  has 
assigned  for  error  the  overruling  of  the  motion  for  a  new  trial 

The  right  of  the  plaintiff  below,  and  the  appellant  here,  to  recover 
in  this  action  was  plain,  undoubted,  and  incontrovertible,  unless 
the  facts  admitted  to  be  true  and  those  proved  on  the  trial  constitute 
a  valid  gift  inter  vivoSy  or  a  gift  causa  mortis. 

To  constitute  a  valid  gift  inter  vivos  it  is  essential  that  the  article 
given  should  be  delivered  absolutely  and  unconditionally.  The  gift 
must  take  effect  at  once  and  completely,  and  when  it  is  made  perfect 
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and  complete  bydeliyery  and  acceptance^  it  then  becomes  irreyocable 
by  the  donor.  Gifts  inter  vivos  have  no  reference  to  the  fntore,  but 
go  into  immediate  and  absolate  effect  A  court  of  eqaity  will  not 
interfere  and  giye  effect  to  a  gift  that  is  inchoate  and  incomplete,. 
1  Parson's  Con.  234 ;  2  Kent  Com.  438 ;  Bonv.  Law  Diet  title, 
GIFTS,  inter  vivos;  Bedell  v.  Carlly  33  N.  Y.  681 ;  Irish  v.  Nutting, 
47  Barb.  370;  Dexheimer  v.  Oautier,  34  How.  Pr.,  N.  Y.,  472. 

In  Irish  v.  Nutting^  supra,  the  court  say :  "  But  it  clearly  cannot 
be  sustained  as  a  gift  inter  vivos,  for  the  obvious  reason  that  it  was 
coupled  with  a  condition  upon  the  happening  of  which  the  owner 
was  to  resume  possession.  An  absolute  gift,  which  divests  the 
donor's  title,  requires  the  renunciation  on  his  part,  and  the  acqui- 
sition on  the  part  of  the  donee,  of  all  the  title  to,  and  interest  in, 
the  subject  of  the  gift." 

The  precise  distinction  between  a  gift  inter  vivos  and  mortis  causa, 
as  is  correctly  said  in  Bedell  v.  Carll,  supra,  is,  that  '^  in  the  one 
case,  the  title  passes  immediately  to  the  donee  on  delivery,  and  the 
donor  has  no  more  right  over  the  property  than  any  other  person ; 
in  the  other,  the  title  does  not  pass  immediately;  it  is  a  conditional 
gift,  to  take  effect  only  on  the  death  of  the  donor,  who  in  the  mean 
time  has  the  power  of  revocation,  and  may  at  any  time  resume  pos* 
session  and  annul  the  gift" 

It  is  very  clear  to  us,  from  the  facts  admitted  and  those  proved, 
that  there  was  no  intention  on  the  part  of  the  decedent  to  part  with 
the  absolute  title  to  the  gun ;  but  he  contemplated  and  provided 
for  a  future  contingency,  on  the  occurence  of  which  he  should 
resume  it,  making  the  appellee  in  the  mean  time  the  custodian. 

It  is  very  plain  to  us  that  there  was  no  valid  and  executed  gift 
inter  vivos. 

Having  reached  the  conclusion  that  the  facts  admitted  and  those 
proved  failed  to  establish  a  valid  gift  tn^^rtnVo^,  we  are  next  to 
inquire  and  determine  whether  they  amounted  to  a  valid  gift 
mortis  causa. 

From  an  examination  of  the  elementary  works  and  adjudged 
cases  in  Et.gland  and  in  this  country,  we  are  satisfied  that  it  is 
essential  to  a  good  gift  mortis  causa,  that  the  donor  should  make  it 
in  his  last  illness,  and  in  contemplation  and  expectation  of  the  near 
ai)proach  of  death.  Blackstone  calls  it  ^'  a  death-bed  disposition  of 
pro})erty,"  and  defines  it  to  be,  '^  when  a  person  in  his  last  sickness, 
apprehending  his  dissolution  near,  delivers  or  causes  to  be  delivered 
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to  another  the  possession  of  any  personal  goods  to  keep^  in  case  of 
his  deoease.''    2  BL  Com.  514. 

Williams,  in  his  work  on  executors,  says :  '^  If  a  gifb  be  not  made 
by  the  donor  in  peril  of  death,  i.  e.y  with  relation  to  his  decease  by 
illness  affecting  him  at  the  time  of  the  gift,  it  cannot  be  supported 
as  a  donation  mortis  causa.    1  Williams  Executors,  687. 

Boper,  in  his  work  on  legacies,  states  as  a  requisite,  that  the  gilt 
be  made  by  the  donor  in  peril  of  death,  or  during  his  last  illness, 
and  to  take  effect  in  case  only  the  giver  die.  If  then  the  gift  have 
no  relation  to  the  death  of  the  donor,  or  having  such  a  reference,  it 
be  general,  that  is,  to  his  decease  at  any  time,  he  being  at  the  period 
of  the  donation  in  no  danger  of  death,  nor  afflicted  with  any  disor- 
der which  proved  fatal  to  him,  such  gift  cannot  be  supported  as  a 
donation  mortis  causa.    1  Roper  Leg.  3. 

In  Hedges  v.  Hedges,  Pre.  Ch.  269,  which  was  the  earliest  case 
in  the  English  books,  Lord  Gowper  gives  the  following  clear  and 
comprehensive  definition  of  a  gift  of  the  description  under  discus- 
sion, namely:  ^*  Where  a  man  lies  in  extremity,  or  being  surprised 
with  sickness,  and  not  having  an  opportunity  of  making  his  will : 
but  lest  he  should  die  before  he  could  make  it,  he  gives  with  his 
own  hands  his  goods  to  his  friends  about  him."  ^^  This,  ii  he  dies/^ 
he  adds,  "  shall  operate  as  a  legacy ;  but  if  he  recovers,  then  does 
the  property  thereof  revert  to  him." 

In  Meredith  v.  Watson,  23  Eng.  Law  &  Eq.  250,  which  was  a  case 
of  the  gift,  by  a  father  to  his  son,  of  a  bond,  the  court  say :  "  It 
api^ears  that  the  donor  at  the  time  was  in  bed,  having  an  illness 
from  which  he  never  recovered.  It  is  not  necessarv  that  the  donor 
should  have  in  contemplation  his  immediate  dissolution,  but  only 
that  the  gift  should  be  made  upon  the  sujposition  that  he  will  not 
recover.  In  this  case,  it  was,  in  fact,  his  last  illness,  and,  so  far,  the 
facts  are  sufficient  to  satisfy  the  rule." 

In  Weston  v.  Hight,  17  Maine,  287,  a  gift  was  made  while  the 
donor  was  in  expectation  of  immediate  death  from  consumption, 
and  he  aflerward  so  far  recovered  as  to  attend  to  his  ordinary  busi- 
ness for  eight  months,  but  finally  died  from  the  same  disease.  It 
was  held  that  the  gift  could  not  be  supported  as  a  ^^  donatio  mortis 
causa"  Embry,  J.,  says :  "  The  very  ground  upon  which  donations 
of  this  description  are  supported  failed.  There  was  such  a  subse- 
quent recovery  as  vacated  the  giff 

We  do  not  deem  it  necessary  to  make  further  quotations  from  tb« 
Vol..  X.— 16 
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English  deciflionSy  as  the  rule  laid  down  by  Lord  Cowpsb  has  been 
uniformly  followed  by  all  the  subsequent  decisions,  with  some  slight 
modifications. 

The  American  rule  on  this  sabjeot,  as  established  by  oar  most 
eminent  elementary  writers  and  the  adjudged  cases,  will  be  found  to 
be  in  entire  accord  with  the  English  rule. 

Says  Judge  Stort,  ^^  There  can  be  no  valid  donation  mortis  causa^ 
first,  unless  the  gift  be  with  a  view  to  the  donor's  death ;  second, 
unless  it  be  conditioned  to  take  effect  only  on  the  donor's  death  by 
his  existing  disorder,  or  in  his  existing  illness."  1  Story  Eq.  Jnr., 
§607. 

In  Willard  Eq.  Jur.  55dl«  it  is  said :  "  But  if  a  gift  be  made  under 
no  present  peril  of  death,  bat  under  the  consideration  of  man's 
mortality  in  general,  it  is  not  good  as  donatio  mortis  causa." 

"  It  is  properly  a  gift  of  personal  property  by  a  party  who  is  in 
peril  of  death,  *  ♦  ♦  and  it  is  defeated  by  his  recovery  or 
-escape  from  the  impending  peril  of  death."    1  Story  Eq.  Jur.,  §  606. 

Prof.  Parsons  says :  '^  These  gifts  can  only  be  made  by  a  person 
by  whom  death  is  believed  on  reasonable  grounds  to  be  very  near, 
and  who  makes  the  gift  in  view  of,  and  because  of,  his  approach- 
ing death."    1  Parsons  Con.  236. 

Three  of  the  rules  laid  down  by  Judge  Redfield,  in  his  work  on 
Wills,  are  applicable  to  the  case  under  consideration,  and  are  as  foU 
lows: 

1.  To  render  the  gift  finally  effectual,  it  must  not  only  be  made  in 
4ipprehension  of  present  peril  of  death,  but  death  must  ensue,  with* 
out  any  perfect  remission  of  the  apprehended  peril. 

2.  But  it  seems  agreed  on  all  hands  that  the  gift,  to  operate  as  a 
good  donatio  mortis  causa,  must  have  been  made  to  take  effect  only 
in  the  event  of  the  donor's  death  by  his  existing  disorder. 

3.  There  must  be  an  actual  delivery  of  the  chattel  to  the  donee, 
so  as  to  transfer  the  possession  to  him,  in  order  to  constitute  a  good 
^t  mortis  causa.    2  Redf.  Wills*  299. 

Chancellor  Kent,  speaking  of  gifts  mortis  causa,  says:  ^It  is 
essential  to  them  that  the  donor  make  them  in  his  last  illness,  or  in 
contemplation  and  expectation  of  death ;"  and  he  adds,  *'  the  appre- 
hension  of  death  may  arise  from  infirmity  or  old  age,  or  from 
external  and  anticipated  danger." 

Bacox,  J.,  in  Irish  v.  Nuttingy  ftvpra,  criticises  the  above  deJni« 
tion  of  Kent,  as  follows : ''  Thus  when  Chancellor  Kent,  in  defining 
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«ach  gifta,  says, '  it  is  essential  that  the  douor  make  them  in  his  last 
illness,  or  in  contemplation  or  expectation  of  death,  and  with  refer- 
ence to  their  effect  after  his  death/  he  gives  a  definition  entirely 
supported  by  English  decisions ;  but  when  he  adds  that '  the  appre- 
hension of  death  may  arise  from  infirmity  or  old  age,  or  from 
eitiemal  and  anticipated  danger/  he  superadds  elements  for  which 
alone  the  Digest  is  cited  as  authority,  and  which  cannot,  to  the 
extent  of  the  rule  as  thus  defined,  be  supported  by  any  case  in  the 
English  or  American  reports." 

The  same  learned  judge,  after  discussing  the  definition  given  by 
Lord  OowpER,  and  showing  the  slight  modifications  that  have  been 
made  in  reference  to  the  severity  and  extent  of  the  sickness,  and  its 
nearness  to  the  hour  of  dissolution,  lays  down  the  broad  proposition, 
that  ^  there  will  no  case  be  found  where  such  a  gift  is  upheld, 
in  which  there  was  not  either  peril  of  death  from  some  cause  immi- 
nent and  impending,  or  the  conceived  near  approach  of  natural 
•death.  It  is  not  indeed  necessary  that  the  party  should  be  in  ex- 
iremxSy  according  to  some  of  the  earlier  cases,  but  the  gift  will  be  pre- 
sumed to  be  in  contemplation  of  death,  when  the  donor  is  on  his 
4eath  bed,  or  languishing  in  what  proves  to  be  his  last  illness.'* 

TiLGHMAN,  C.  J.,  in  Wells  v.  Ttickery  3  Binn.  366,  says  "A  lona" 
iio  causa  mortis  is  a  gift  of  a  personal  chattel,  made  by  a  person  In 
his  last  illness,  subject  to  an  implied  condition,  that  if  the  donor  re- 
<»vers,  the  gift  shall  be  void." 

Ybatbs,  J.,  in  delivering  the.  opinion  of  the  court,  in  the  same 
•case,  says  :  '*  It  is  agreed  on  all  hands,  that  in  such  cases  the  gift 
must  be  made  in  the  party's  last  sickness." 

It  was  said  by  the  court,  in  Hebb  v.  Hebb,  5  Gill.  506  that  ^*  the 
gift  must  be  conditioned  only  to  take  effect  by  the  death  of  the 
^onor  by  his  existing  disorder." 

To  constitute  a  donatio  causa  mortiSy  there  must  be  a  transfer  or 
delivery  of  property  in  expectation  of  death  from  an  existing  illness, 
the  donation  depending  on  the  condition  of  death  from  such  illness. 
'Orattan  v.  AppletoUy  3  Story,  755 ;  Lee  v.  Luther ,  3  Woodb.  &  M.  519. 

Gaston,  J.,  Shirley  v.  WInteJtead,  1  Ire.  Eq.  130,  says :  "  Indeed, 
it  is  not  easy  to  conceive  how  a  donation  mortis  causa  could  be 
^established  by  any  proof  in  a  case  like  this,  where  the  testator  was 
not  sntprised  by  sickness,  but  lived  for  months  afterward,  and  had 
abundant  opportunity  to  make  his  testamentary  dispositions  in  th€ 
tegular  and  ordinary  way." 
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Bnt  it  is  maintained  by  the  learned  ooansel  for  the  appellee,  that 
the  facts  of  this  case  bring  it  within  the  rule  that  the  gift  was  made 
in  apprehension  of  death.  The  following  propositions  are  claimed 
to  be  established  by  the  eyidence :  first,  that  the  deceased  made  the 
gift  within  a  yery  few  hours  of  leaving  for  active  service  of  the  most 
dangerous  character ;  second,  that  within  a  very  brief  period  he  me  t 
death  in  that  service;  third,  that  the  deceased,  wiien  he  made  the 
gift,  apprehended  death ;  fourth,  that  he  might  reasonably  appre- 
hend death  ;  fifth,  that  the  court  would  judicially  take  notice  of  the 
fact  that  the  deceased  could  have  reached  the  army  of  the  Potomac 
or  of  the  Tennessee,  from  his  residence,  within  a  few  hours  from  the 
time  the  gift  was  made. 

There  are  two  recent  decisions  very  much  in  point  The  facts 
are  almost  identical  with  those  in  this  case.  The  law  applicable  to 
those  cases  will  apply  to  the  case  under  consideration.  The  cases  are 
DexJieimer  v.  Oautiery  34  How.  Pr.  N.  Y.  472,  and  Irish  v.  Nutting^ 
47  Barb.  370.  The  case  of  Dexheimer  v.  Oautier,  was  an  action  by 
the  administrator  of  a  deceased  soldier  to  recover  from  Gautier  a 
certain  sum  of  money  which  was  alleged  to  have  belonged  to  the 
deceased  at  the  time  of  his  death.  The  defendant  answered  and 
proved  on  trial  that  the  decedent  enlisted  in  the  army  in  1864>  and 
received  a  bounty  of  six  hundred  and  twenty-five  dollars;  that 
before  his  departure  to  the  army,  the  decedent  made  an  actual,  free 
voluntary,  and  valid  gift  of  said  money  to  him,  on  the  condition 
that  he  did  not  live  to  return  from  the  army,  and  that  such  person 
actually  died  in  the  army.  The  court  held  that  such  facts  did  not 
constitute  a  valid  gift  mortis  causUy  for  the  reason  that  the  decedent 
was,  at  the  time  of  such  gift,  in  good  health,  and  had  no  cause  to 
apprehend  death  from  any  impending  danger,  or  from  material 
causes. 

The  case  of  Irish  v.  Nutting  was  an  action  of  replevin,  brought 
by  the  plaintiff  against  the  defendant  as  administrator  of  the  estate 
of  Charles  H.  Gardner,  deceased,  to  recover  three  promissory  notes 
executed  by  Irish  to  the  said  Charles  H.  Gardner.  The  plaintiff 
claimed  to  be  the  owner  of  the  notes  by  virtue  of  a  gift  made  by  the 
said  decedent  on  the  eve  of  his  going  into  the  United  States  army 
as  a  soldier  of  the  United  States  in  the  late  war,  and  in  apprehen- 
siou  of  dying  in  such  service,  and  that  he  died,  while  such  soldier, 
on  the  20th  day  of  June,  1863,  in  consequence  of  disease  contiacted 
in  such  strvice.     It  appeared  that  the  notes  were  delivered  to  the 
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pLMtttiC  wbo  retained  the  same  until  after  the  death  of  the  doDor, 
vben  they  weire  delivered  to  the  defendant,  as  adminiatrator,  for  the 
porpofie  of  inventoi^  and  appraiaement,  who  refused  to  deliver  them 
haek  on  demand.  The  gift  was  made  after  the  decedent  had  enlisted 
in  the  army,  but  before  h;  had  entered  on  actnal  service,  but  in  tlie 
expectation  of  soon  being  ordered  to  the  seat  of  war.  He  delivered 
the  notes  to  the  plaintiff,  saying  in  the  language  of  one  witness,  "  I 
give  you  these  notes ;  if  I  never  return  they  are  yours ;  '^  or,  in  that 
of  another,  ^*  take  them,  and  if  I  never  return,  they  are  yours ;  if  I 
do  not  return,  I  shall  not  want  them ;  '*  or,  in  the  words  of  still 
another,  '^  I  give  these  notes  to  you ;  I  may  never  return,  and  if  I  do 
not,  they  are  yours.''  The  ooui*t  held  there  was  no  valid  gift.  In 
refer^;kee  to  the  fact  that  the  donor  had  enlisted  in  the  army  and 
was  on  the  eve  of  starting  to  the  seat  of  war,  and  the  apprehension 
of  death  therefrom,  the  court  say:  ^'The  element  of  illness  in  any 
degree,  does  not  enter  into  the  case,  nor  does  it  come  within  the 
category  of  the  conceived  near  approach  of  death  from  an  impend- 
ing or  apprehended  peril.  The  alleged  donor  was  in  good  health, 
many  hundreds  of  miles  from  the  seat  of  war,  and  if  he  '  snuffed 
the  battle,  the  thunder  of  the  captains,  and  the  shouting,'  it  was 
indeed,  *  afar  off'  —  too  far  to  give  any  one  not  utterly  craven  hearted 
the  least  apprehension  or  disturbance.  The  only  expression  he 
made,  having  any  relevancy  to  a  possibly  expected  peril,  was,  that 
he  was  going  to  a  dangerous  place,  and  might  never  return.  So  it 
is  dangerous  to  leave  home  on  a  railroad  journey,  or  a  steamboat  ex- 
cursion, or  to  ride  forth  after  a  pair  of  spirited  horses ;  but  no  one  would 
think  either  of  these  such  an  impending  peril  as  to  justify  a  man  in 
giving  away  his  earthly  goods,  under  the  conception  that  death  was 
near  at  hand,  if  not  already  knocking  at  tlie  door.  In  short,  a 
vague  and  general  impression  that  death  may  occur  from  those  casu- 
alties which  attend  all  human  affairs,  but  which  are  still  too  remote 
and  uncertain  to  be  regarded  as  objects  of  present  contemplation 
aiiu  apprehended  danger,  is  not  sufficient  to  sustain  such  a  gift  as 
the  one  which  is  claimed  in  this  case.  The  party  must  be  in  a  con- 
dition to  fear  approaching  death  from  a  proximate  and  impending 
peril,  or  from  illness  preceding  expected  dissolution." 

We  are  very  clearly  of  the  opinion,  both  on  principle  and  by  the 
authority  of  adjudged  cases,  that  the  facts  in  the  case  under  consid- 
eration did  not  constitute  a  valid  gift,  either  inter  vivos  or  moriii 
caum.    It  is  also  insisted  by  the  counsel  for  the  appellee  that  the 
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transaction  can  be  maintained  as  a  contract  The  position  assnmed 
is,  that  the  decedent  agreed  to  give  the  gun  to  the  appellee  on  the 
condition  and  in  consideration  of  his  agreement  to  take  care  of  the 
gun.  We  are  nnable  to  discover  any  of  the  elements  of  a  contract 
of  sale.  An  executory  agreement  to  g^ye  an  article  cannot  be 
enforced,  either  at  law  or  in  equity. 

While.there  may  be  much  truth  and  justice  in  what  is  said  in  the 
brief  of  the  appellee,  in  reference  to  the  bad  faith  and  disregard  of 
the  wishes  of  the  decedent  by  the  administrator  of  his  estate,  such 
considerations  can  have  no  weight  with  us  in  determining  the  legal 
rights  of  the  i)artie8. 
The  court  erred  in  overruling  the  motion  for  a  new  trial 
The  judgment  is  reversed,  with  costs ;  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  grant  a  new  trial,  and  for  fttf- 
ther  proceedings  in  accordance  with  this  opinion. 


Oaffbbt,  appellant,  v.  Dudobok* 

(SSInd.  SIS.) 
lUpUvin  bond — void  iohen  justice  approving  had  no  JuritdMam'^ 

Defendaate  exeeated  a  bond  for  the  purpoee  of  procoiing  a  writ  of  replevin, 
which  bond  a  jnstioe  of  the  peace  approved  and  thereupon  issued  a  writ  ol 
replevin  for  certain  property  in  plaintiff's  possession,  and  which  he  claimed 
to  own.  The  property  was  taken  under  the  writ.  The  value  of  the  property 
exceeded  the  amount  for  which  the  Justice  of  the  peace  had  Jurisdiction,  and 
on  the  hearing  of  the  cause  the  justice  dismissed  the  proceedings  on  that 
ground,  and  directed  a  return  of  the  property  to  this  plaintifT.  The  defend- 
ants refusing  to  return  the  property,  this  action  was  brought  upon  the  bond 
SM,  that  the  justice  not  having  Jurisdiction  of  the  subject-matter,  the  bond 
was  void  and  no  action  could  be  maintained  thereon,  and  thai  the  defend 
ants  were  not  estopped  by  the  recitals  in  the  bond. 

BusKiBK,  C.  J.  The  record  in  this  cause  presents  for  our  con* 
sideration  and  decision  but  a  single  question,  and  that  arises  npon 
the  alleged  error  of  the  court  in  sustaining  a  demurrer  to  the  oom« 
plaint. 

The  action  was  based  upon  a  replevin  bond.  The  material  &ota 
alleged  in  the  complaint  are  these : 
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That  on  the  29th  day  of  January,  1870,  Samuel  W.  Dudgeon  filed^ 
in  the  office  of  one  Palmer  A.  Black,  a  justice  of  the  peace  of  Ben- 
ton county,  in  the  State  of  Indiana,  a  sworn  complaint,  in  which  it 
w:ia  alleged  that  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  possession  of  a  span  of  horses  of  the  value  of  three  hun* 
drod  dollars,  of  a  wagon  and  harness  of  the  value  of  ninety  doU 
lars,  and  of  certain  crops  raised  by  Charles  Caffrey,  on  a  certain 
described  tract  of  land,  of  the  value  of  sixty  dollars ;  that  all  of 
said  property  was  unlawfully  detained  in  said  county  by  the  defend- 
ant, Charles  Caffirey ;  that  for  the  purpose  of  procuring  a  writ  of 
replevin  and  obtaining  the  possession  of  said  property,  the  said 
Dudgeon  as  principal,  with  Cornelius  B.  Leamster  and  Oeorge  Hardy 
88  his  sureties,  executed  a  bond  payable  to  the  said  Gaffrey,  in  the 
penal  sum  of  nine  hundred  dollars,  conditioned  according  to  law^ 
wliich  bond  was  approved  by  the  said  Black  as  such  justice  of  the 
peace ;  that  upon  the  filing  of  the  said  bond,  the  said  justice  issued 
a  writ  of  replevin  for  said  property,  by  means  of  which  the  said 
Dudgeon  obtained  the  possession  of  said  property;  that  on  the 
hearing  of  said  cause  the  same  was,  on  the  motion  of  the  defendant 
in  that  action,  dismissed  by  the  said  justice  of  the  peace  for  the 
want  of  jurisdiction  over  the  subject-matter,  and  no  order  was  thefi 
made  by  such  justice;  that  the  plaintiff  should  return  such  prop^ 
erty  to  the  defendant ;  that  the  said  Dudgeon  had  failed  and  refused 
to  redeliver  said  property,  but  illegally,  wrongfully,  and  to  the 
damage  of  the  plaintiff,  retained  the  possession  of  the  same. 

To  this  complaint  the  defendants  demurred,  for  the  reason  that 
it  did  not  contain  facts  sufficient  to  constitute  a  cause  of  action* 
I'he  court  sustained  the  demurrer,  to  which  ruling  the  plaintiff  ex- 
cepted ;  and  the  plaintiff  refusing  to  plead  further,  final  judgment 
Wiis  rendered  for  the  defendants,  from  which  judgment  the  plaintiff 
up|iea1ed,  and  assigns  for  error  the  sustaining  of  the  demurrer  to 
the  complaint. 

The  objection  urged  to  the  complaint  is,  that  the  facts  therein 
stated  affirmatively  show  that  the  justice  of  the  peace  hi\d  no  juris- 
diction of  the  action  of  replevin,  and  that  consequently  the  bond 
was  illegal  and  void.  It  is  maintained  by  the  appellant  that  the 
justice  of  the  peace  had  jurisdiction  of  said  action  ;  but  that,  if  he 
had  no  jurisdiction,  the  defendants  are  estopped  from  denying  the 
jurisdiction  of  the  justice  over  the  subject-matter  of  the  action. 

The  first  question,  therefore,  to  determine  is,  whether  the  justice 
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possessed  jurisdiction  of  the  said  aciiou  of  repleviu.  The  jarisdio- 
tion  of  a  justice  of  the  peace,  in  this  State,  is  fixed,  regulated,  and 
limited  by  statute. 

It  was  said  by  this  court,  in  Willey  r.  Sirickland,  8  Ind*  458,  that, 
*^  at  common  law,  a  justice  was  only  a  conservator  of  the  peace.  All 
civil  jurisdiction  is  conferred  upon  justices  by  statute,  and  the  jus- 
tices' court  is  a  court  of  special  and  limited  jurisdiction." 

It  was  held  by  this  court,  in  Oregg  y.  Wooden,  7  Ind.  499,  that 
*'  the  civil  jurisdiction  of  justices  is  governed  wholly  by  statute. 
They  have  none  except  what  the  statute  confers." 

This  court,  in  The  Ohio,  etc^  R.  R.  Co.  r.  Bantia,  16  Ind.  391,  deci- 
ded that  **  the  court  of  a  justice  of  the  peace  is  oneof  apc^ial  lim- 
ited jurisdiction,  which  acts  by  virtue  of  statutory  power,  and 
whose  acts,  to  be  valid,  must  be  authorized  by  statute." 

In  Hawkins  v.  The  State,  34  Ind.  288,  it  is  said :  "  The  power  and 
jurisdiction  of  justices  of  the  peace  are  specially  conferred  by  statute, 
and  they  can  exercise  no  authority  not  thus  giyen." 

The  civil  jurisdiction  of  justices  of  the  peace  is  conferred  and 
regulated  by  the  following  section  of  the  statute  defining  the  powers 
and  jurisdiction  of  justices. 

^'  Sec.  10.  Justices  of  the  neace  shall  have  jurisdiction  to  try  and 
determine  suits  founded  on  contracts  or  tort,  where  the  debt  or 
damage  claimed  or  the  value  of  the  property  sought  to  be  recovered 
does  not  exceed  one  hundred  dollars,  and  concurrent  jurisdiction  to 
the  amount  of  two  hundred  dollars,  but  the  defendant  may  confess 
judgment  for  any  sum  not  exceeding  three  hundred  dollars.  No 
justice  shall  have  jurisdiction  in  any  action  for  slander,  for  mali- 
cious prosecutions,  or  breach  of  marriage  contract,  nor  in  any  ac- 
tion wherein  the  title  to  lands  shall  come  in  question,  or  the  justice 
be  related  by  blood  or  marriage  to  either  party." 

By  the  above  section,  justices  have  jurisdiction  in  actions  for  the 
recovery  of  personal  property,  where  the  value  of  the  property  sought 
to  be  recovered  does  not  exceed  two  hundred  dollars.  Where  the 
value  of  the  property  sought  to  be  recovered  exceeds  in  value  the 
sum  of  two  hundred  dollars,  justices  have  no  power  or  jurisdiction. 
In  the  case  under  consideration,  the  value  of  the  property  sought  to 
be  recovered  was  four  hundred  and  fifty  dollars. 

There  seems  to  be  no  room  for  doubt,  under  the  above  section, 
and  the  numerous  decisions  of  this  court,  that  where  the  value  of 
the  property  claimed  exceeds  two  hundred  dollars,  a  justice  of  the 
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peace  has  no  power  or  authority  to  accept  or  approve  a  bond  in  re- 
plevin, or  to  iflsne  a  writ  of  replevin,  or  to  do  any  thing  whatever 
in  the  oanse;  and  as  the  authority  to  approve  a  bond  and  issue  a 
writ  in  replevin  is  conferred  solely  and  exclusively  by  statute,  \t 
neoemarily  and  unavoidably  results  that  if  the  justice  of  the  peace 
had  no  jurisdiction  of  the  cause,  the  bond  must  be  void. 

This  is  settled  by  several  decisions  of  this  court  In  the  case  of 
Olds  V.  The  StcUs  ex  rel  Brookins,  6  Blackf.  91,  which  was  an  action 
on  a  constable's  bond,  where  an  appointment  had  been  made  by  the 
justice  of  the  peace,  the  language  of  this  court  is :  '^The  second 
usdignment  of  error  is,  that  the  justice  had  no  authority  to  make 
the  appointment,  and  the  bond  was  consequently  void.  This  objec- 
tion  is  fatal.^ 

After  referring  to  the  statute  which  was  the  justice's  authority 
for  making  an  appointment,  the  court  say :  "  But  the  facts  before 
as  do  not  bring  the  case  within  either  of  those  statutes;  and  there 
was,  therefore,  no  authority  for  the  appointment  It  follows,  that 
both  the  appointment  and  the  bond  are  void.''  See  Wilson  v.  Hob- 
dayy  4  M.  ft  S.  121 ;  Cajmnonwealth  v.  Jackson's  Eafr,  1  Lehigh,  485. 

Tlie  case  of  Sherry  v.  Foresfnan,  6  Blackf.  56,  was  an  action  of 
debt  on  a  replevin  bond.  The  fifth  and  ninth  pleas  were  in  sub- 
stance the  same,  and  wei*e  as  follows:  ^ That  Foresman  and  Earl 
were  ready  and  willing,  etc.,  etc.,  to  prosecute  their  writ  of  replevin 
with  effect,  btft  the  court  at  the  instance  of  the  plaintiflb,  dismissed 
the  cause  for  want  of  jurisdiction,  on  the  ground  of  defects  apparent 
on  the  face  of  the  affidavit  and  the  writ;  and  no  damages  were 
\  recovered  in  the  action  of  replevin,  nor  was  a  return  of  the  property 

awarded." 

The  court,  in  commenting  on  the  above  pleas,  say:  ^The  fifth 
and  ninth  pleas  are  also  insufficient  There  is  no  doubt  that  if  the 
court  in  which  the  bond  was  taken  had  no  jurisdiction  of  the  sub- 
ject-matter, the  bond  would  be  void  and  the  pleas  on  that  ground 
good.  But  there  is  not  the  slightest  reason  for  saying  that  the 
court  had  no  jurisdiction  of  the  replevin  suit" 

The  case  of  Byers  v.  The  State  ex  reL  Hutchison,  20  Ind.  47,  was 
an  action  on  a  bond  given  in  a  proceeding  in  bastardy.  The  court 
lay :  **  The  bond,  then,  which  was  the  foundation  of  the  present 
•uit  was  required  and  taken  by  the  magistrate  without  authoiAcy 
51  law,  because  the  statute  authorizing  it  was  unconstitutional,  and 
HO  far  void,  and  not  law;  and,  further,  the  bond  was,  we  ma;  say, 
Vol.  X.  — it 
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forbidden  by  the  oonslitation,  the  paramount  law,  and  iieuce,  waa 
taken,  not  only  without  law,  but  in  yiolation  of  law ;  and  the  ques- 
tion arises,  can  such  a  bond  be  enforced  under  any  circumstances  ? 
We  think  not  Such  a  bond  is  without  a  valid  consideration,  &nd 
that  fact  is  a  bar  to  an  action  ijipon  it  Indeed,  it  is  the  settled  law 
of  this  State,  that  where  a  bond  or  recognizance  is  taken  by  an 
officer  or  court,  acting  simply  under  statutory  power,  the  instru- 
ment taken  must  be  authorized  by  the  statute  or  it  will  be  void,  and 
in  suing  upon  such  instrument  the  complaint  must  set  out  the  facts 
showing  that  the  bond  or  recognizance  was  taken  in  a  case  where 
the  law  authorized  it;  and,  in  many  cases,  it  must  appear  that  it 
Wha  taken  exactly,  or  substantially,  in  accordance  with  the  statutory 
power."  Idyera  v.  The  StatSy  19  Ind.  127;  Macey  v.  THtcambe,  id. 
135 ;  Butler  v.  Wadley^  15  id.  502 ;  Skeltofi  v.  Bliss,  7  id.  77 ;  EUis 
V.  The  State,  2  Ind.  262 ;  Mitrsliall  v.  Tlie  State,  8  Blackf.  162;  The 
State  V.  Lynch,  6  id.  395 ;  Spader  v.  Frost,  4  id.  190 ;  Martin  v. 
Kenard,  3  id.  430 ;  Silver  v.  The  Oovernor,  4  id.  15 ;  Parker  v. 
He7iderson,  1  Ind.  62 ;  The  State  v.  Inman,  7  Blackf.  225. 

The  case  of  Benedict  t.  Bray,  2  Gal.  251,  was  an  action  upon  a 
bond  which  had  been  executed  by  the  plaintiff  in  a  proceeding  in 
"ittachment  which  had  been  commenced  before  a  justice  of  the  peaoa 
The  sum  claimed  in  the  attachment  suit  was  one  thousand  dollar^ 
which  sum  exceeded  the  jurisdiction  of  the  justice  of  the  peace 
The  court  held,  that  "  if  a  justice  of  the  peace  issue  an  attachment^ 
and  take  bond  in  a  suit  for  a  sum  exceeding  his  jurisdictiqja,  the 
proceedings  are  void,  and  no  action  lies  on  the  bond." 

The  court  say:  "The  justice  in  this  case  had  no  authority  to 
issue  au  attachment,  or  to  take  such  a  bond  founded  upon  it  He 
was,  under  our  statutes,  totally  without  jurisdiction,  rations  materim. 
A  bond  exacted  by  an  officer,  when  he  has  no  authority  to  require 
it,  is  void." 

To  the  same  effect  are  the  follow|ng  cases :  Thompson  y.  Loch' 
wood,  15  Johns.  256;  Oermond  v.  The  People,  1  Hill,  343;  Perry 
y.  Hensley,  14  13u  Mon.  474 ;  Buckingham  v.  Bailey,  3  Sm.  &  M.  538. 

It  was  held  in  the  following  cases,  that  where  an  action  was 
brought  upon  a  bond  or  recognizance  which  had  been  taken  by  a 
court  of  limited  and  inferior  jurisdiction,  it  must  appear  in  the 
complaint  that  the  court  had  jurisdiction  of  the  cause  in  which  the 
bond  was  taken,  and  authority  to  exact  and  approve  the  bond,  or  it 
would  be  held  bad  on  demurrer.     TarbeU  y.  Chray,  4  Oray,  444 » 


MAY  TERM,  1875«.  131 


Oaflfrej  T.  Dudgeon. 


Green  ▼.  HaskeU,  24  Maine,  180 ;    Libby  v.  Main,  2  Fairfield,  344 
Bridge  y.  Ford^  4  Mass.  641. 

In  Green  v.  ffaskelly  supra,  the  court  say :  **  Nothing  is  to  be  pre- 
Biimed  in  favor  of  the  jurisdiction  of  an  inferior  magistrate,  it  not 
being  general,  but  confined  and  limited  by  particular  statutes.*' 

Bat  it  is  maintained  by  the  appellant  that  as  the  justice  of  the 
peace  possessed,  under  the  statute,  jurisdiction  of  the  action  of  re- 
plevin, his  action  in  approving  the  bond  in  suit  will  not  be  invalid, 
although  the  value  of  the  property  sought  to  be  replevined  exceeded 
in  value  the  maximum  amount  of  the  jurisdiction  of  justices  in 
such  actions. 

We  cannot  concur  in  this  view.  By  the  above  section-  there  are 
two  limitations  upon  the  jurisdiction  of  justices.  The  one  is  as  to 
the  amount  in  controversy,  and  the  other  is  as  to  the  subject-matter 
of  the  action.  The  limitation  as  to  the  amount  is  a  prohibition  as 
to  the  exercise  of  any  jurisdiction  where  the  sum  demanded,  or  the 
value  of  the  property  sought  to  be  recovered,  exceeds  the  limitation* 
A  justice  of  the  peace  possesses  no  more  power  or  jurisdiction  to 
hear  and  determine  an  action  of  debt,  where  the  sum  claimed  exceeds 
two  hundred  dollars,  or  an  action  for  the  possession  of  personal  prop- 
erty, when  the  value  of  the  property  sought  to  be  recovered  exc*.HKled 
said  sum,  than  he  would  to  hear  and  determine  an  action  for  slander 
or  breach  of  marriage  contract.  The  inhibition  of  power  in  the  one 
case  is  as  great  as  in  the  other.  It  is  settled  law  in  this  State  that 
every  step  taken,  or  judgment  rendered,  by  a  justice  of  the  peace, 
where  the  sum  demanded,  or  the  value  of  the  property  sought  to  be 
recovered,  exceeded  the  amount  fixed  by  law  as  the  jurisdiction  of 
such  justice,  is  absolutely  null  and  void.  Stpift  v.  Woods,  5  Blackf. 
97 ;  Remington  v.  Henry,  id.  63 ;  Steepleton  v.  M^Neely,  id.  76 ; 
Chandler  v.  Davidson,  id.  367  ;  Haiberi  v.  Stinson,  id.  398 ;  Forsha 
V.  Waikine,  4  id.  520 ;  27^  Evanstrille,  etc.  It*  R.  Go.  v.  Kargue^ 
10  Ind.  182 ;  Guard  v.  Circle,  16  id.  401 ;  Leathers  v-  Hogan,  17  id. 
242 ;  Mitchell  v.  Smith,  24  id.  252 ;  Thompson  v.  Kerr,  17  id.  288 ; 
7%e  Toledo,  etc.,  R.  W.  Co.  v.  Tilton,  27  id.  71 ;  Harrdl  v.  Ham- 
montTs  Adm'r,  25  id.  104. 

The  bond  must  be  valid  under  our  statute,  or  it  will  be  void. 
Justices  having  no.  civil  jurisdiction  at  common  law,  it  cannot  be 
sustained  as  a  common-law  obligation.  The  justice  had  no  power 
to  approve  the  bond,  nnless  there  was  pending  in  the  court  an  action 
of  which  he  had  jurisdiction.    As  the  value  of  the  property  sought 
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to  be  recoTered  was  stated  in  the  complaint  to  be  four  hundred  and 
fifty  dollars,  the  justice  had  no  power  or  jurisdiction  to  approve  the 
bond,  or  issue  the  writ  of  replevin,  or  take  any  action  in  the  prem- 
iseSi  and  no  action  can  be  sustained  on  the  bond. 

But  It  is  maintained  by  the  appellant  that  the  appellees  are 
estopped,  by  the  recitals  in  the  bond,  from  denying  that  there  was 
an  action  pending,  in  which  the  bond  was  taken ;  and,  in  support  of 
this  position,  he  refers  to  the  case  of  Sammons  v.  Newman,  27  Ind. 
508.  That  was  an  action  upon  a  replevin  bond,  and  the  court  held, 
that  *'  where  the  plaintiff  in  replevin  has  obtained  possession  of  the 
property  under  his  writ,  neither  he  nor  his  sureties  can  be  permitted 
to  allege,  in  defense  in  an  action  on  the  bond,  that  no  suit  was 
pending  when  the  bond  wtis  executed,  because  no  writ  of  summons 
ever  issued  in  the  replevin  suit" 

There  can  be  no  doubt  that  the  ruling  in  said  case  was  correct 
upon  the  facts  of  that  case,  but  it  cannot  be  regarded  as  authority 
in  the  c«ise  under  consideration.  In  that  case  the  court  had  full  and 
undoubted  jurisdiction  of  the  subject-matter  of  the  suit,  and  the 
only  objection  was  that  the  court  had  not,  by  the  issuing  and  ser- 
rice  of  a  summons,  acquired  jurisdiction  of  the  person  of  the 
^defendant;  while  in  the  case  under  consideration,  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action;  and  in  such  a  case 
the  service  of  a  summons  or  the  voluntary  appearance  of  the 
defendant  to  the  action  could  not  confer  jurisdiction  on  the  justice 
of  the  peace  over  the  subject-matter.  The  proceeding  for  the  recov- 
ery of  the  possession  of  personal  property  before  a  justice  of  the 
peace  is  different  from  the  one  in  the  circuit  or  common  pleas  court. 

The  first  step  in  the  proceeding  before  the  justice  is  the  filing  of 
a  written  complaint,  verified  by  affidavit,  setting  forth  that  his  per- 
sonal goods,  not  exceeding  in  value  two  hundred  dollars,  have  been 
wrongfully  taken  or  are  unlawfully  detained  by  any  other  person; 
specifically  describing  such  property  and  giving  the  value  thereof 
and  alleging  that  the  same  has  not  been  taken  by  virtue  of  any 
execution  or  other  writ  against  him,  or,  if  so  taken,  that  the  same 
is  exempt  from  execution  by  virtue  of  the  laws  of  this  State,  and 
claiming  damages  for  the  detention  or  taking  of  the  same,  not  ex- 
ceeding one  hundred  dollars  in  addition,  etc. 

When  the  above  complaint  is  filed,  the  plaintiff  is  required  to  file 
with  such  justice  a  bond  with  surety,  to  be  approved  by  such  justice 
and  payable  to  the  defendant  in  a  sum  double  the  value  of  pnch 
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goods,  conditioned  that  he  will  proBecute  such  complaint  to  effect 
and  return  such  goods  to  such  defendant  if  judgment  of  return  be 
awarded  to  him,  and  pay  all  damages  awarded  such  defendant 

When  the  complaint  and  bond  have  been  filed,  the  justice  shall 
issue  to  some  constable  of  the  county  his  writ,  commanding  him  to 
take  the  property  described  and  deliver  it  forthwith  to  such  plain- 
tiff, and  that  he  summon  said  defendant  to  appear  at  a  time  and 
place  therein  named  before  such  justice  to  answer  such  complaint. 

It  will  be  observed  that  the  writ  of  replevin  has  a  double  char- 
acter and  performs  a  double  service.  In  tiie  first  place,  it  is  a  pro- 
cetMiing  in  rem,  as  it  alone  affects  the  property,  and  that  portion  of 
the  writ  is  usually  first  served,  as  the  officer  is  required  to  take  and 
deli^^er  the  property  to  the  plaintiff  forthwith.  The  usual  practice, 
after  the  property  is  taken  and  delivered  to  the  plaintiff,  is  for  the 
officer  to  execute  the  personal  part'  of  the  writ  by  serving  the  same 
on  the  defendant  But  the  important  matter  to  be  considered  is, 
that  the  bond  has  to  be  filed  before  the  writ  is  issued.  Then  as  the 
court  had  jurisdiction  of  the  subject-matter  of  the  action,  it  pos- 
sessed the  undoubted  authority  to  approve  of  the  bond;  and  we  can 
well  see  how  this  court  held  in  the  above  case  that  the  defendants 
(^uld  not  allege  as  a  defense  to  the  action  on  the  bond  that  there 
was  no  suit  pending  when  the  bond  was  executed.  The  complaint 
and  bond  had  been  filed,  the  writ  had  been  issued  and  executed  in 
part  by  taking  the  property  and  delivering  it  to  the  plaintiff,  and 
the  failure  to  notify  the  defendant  was  a  breach  of  that  portion  of 
the  bond  which* required  the  plaintiff  to  prosecute  the  action  with 
effect.  The  proceedings  up  to  the  approval,  of  the  bond  were  regular  ' 
and  legal,  and  any  subsequent  irr^ularity  could  not  affect  the  valid- 
ity of  the  bond  that  was  valid  and  legal  when  executed.  We  recog- 
nize the  principles  of  estoppel  contended  for  by  the  counsel  for 
a])pellant  when  applied  to  a  legal  and  valid  bond;  and  they  are 
liiat  a  party  is  estopped  from  denying  t^e  truth  of  the  admissions 
and  the  recitals  of  fact  therein  contained;  but  we  confess  our  ina- 
bility to  see  their  application  and  force  in  a  case  like  the  one  under 
consideration.  The  whole  doctrine  of  estoppels  of  this  kind  is 
liased  upon  the  theory  that  the  instrument,  whether  it  is  a  record 
of  court,  a  deed,  a  mortgage,  or  a  bond,  is  legal  and  valid,  and  by 
virtue  of  its  legality  and  by  force  of  its  validity,  operates  as  an 
estoppel.  Would  one  contend  that  an  instrument  that  had  been 
forged  or  obtained  by  fraud  could  produce  an  estoppel  againat  Ihe 
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party  whose  name  had  been  forged  or  whose  signature  had  been  pro* 
cured  by  fraud  ?  We  suppose  not»  as  the  law  is  well  and  firmly 
settled  against  such  a  monstrous  proposition.  If  the  bond  under 
consideration  was  void  from  its  inception,  it  never  possessed  any 
force  or  validity,  and  consequently  could  not  work  an  estoppel. 

The  argument  which  has  been  pressed  upon  our  consideratioti, 
that  an  affirmance  of  the  judgment,  would  produce  great  injustice 
and  hardship  to  the  appellant,  can  have  no  force  with  us,  when  our 
duty  is  plainly  marked  out  and  clearly  defined  by  the  repeated 
decisions  of  this  and  other  courts.  Our  statutes  have  prescribed 
the  powers,  defined  the  duties,  and  fixed  the  boundaries  to  the  jur- 
isdiction of  justices  of  the  peace.  These  statutes  must  be  respected* 
The  court  cuinot  change  the  law.  We  can  only  administer  it 
Every  officer  is  presumed  to  know  his  duty.  If  he  does  not,  and 
transcends  his  powers,  the  responsibility  rests  with  him  and  ihose 
who  evoked  the  exercise  of  unauthorized  powers.  The  better  and 
«afer  rule  is  to  hold  all  public  officers  to  a  rigid  and  faithful  dis« 
charge  of  their  duties  as  defined  by  law,  and  to  discourage  the  exer- 
cise of  nnaathoriaed  powers.  The  conclusion  that  we  have  reached 
does  not  deprive  the  appellant  of  a  remedy,  for  the  justice  of  tlis 
peace  who  issued  the  writ,  the  pluntiff  in  that  action  who  procured 
him  to  issue  it,  and  the  officer  who  served  it,  if  the  want  of  jurisdio* 
tion  appeared  on  the  face  of  the  writ,  were  trespassers,  and  as  such 
are  liable  for  the  consequences  of  their  wrongful  and  illegal  acts. 

The  court,  in  our  opinion,  committed  no  error  in  sustaining  tht 
demurrer  to  the  complaint. 

n$  judgmmU  i$  affirmed  with  Mste. 


/.  Wallac$f  for  appellant 
\H.  Marlifh  for  appeDsM 
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NoBBi%  appellant^  y.  Blaib,  administnitor. 

(SOInd-m.) 

Statute  offlw»dt'^9al$  at  muctUm^  memorandum, 

te  a  wie  al  public  auction,  the  temui  of  Bale  were  to  be  a  credit  of  nine  moatlM 
mk  notes  with  approved  eecnrity,  waving  valaatioa  and  appraiimeat  lawi. 
Hdd,  that  a  memorandum  of  Mde  made  hj  the  derk,  which  did  not  state 
such  terms,  was  void  under  the  statute  of  frauds.    (See  ncte,p  188w) 

This  suit  whs  brought  by  the  appellee  against  the  appellaiit»  and 
the  first  paragraph  of  the  complaint  is  as  follows : 

^  Alonzo  Blair,  administrator  of  the  estate  of  Homer  Palmertoni 
deceased,  pl^aintiff,  complains  of  Edward  Norris,  defendant,  and 
says  that  heretofore,  to  wit,  at  Shelby  county,  Indiana,  on  the  first 
day  of  December,  A.  D.  1869,  the  said  decedent,  being  then  and 
there  in  life,  was  the  owner  and  in  possession  of  a  large  quantity  of 
wheat,  then  and  there  remaining  in  bins  and  granaries  to  wit,  one 
thousand  bushels,  and  being  such  owner  of  a  large  amount  of  otner 
personal  property,  and  being  desirous  of  selling  said  wheat  and  other 
personal  property  for  the  largest  and  best  price  that  could  be  ob- 
teinbd  therefor,  he,  the  said  decedent,  did,  on  the  said  first  day  of 
December,  1869,  expose  to  sale  said  wheat  and  other  property  at 
auction  to  the  highest  bidder,  upon  the  following  terms,  to  wit^  on 
a  credit  of  nine  months  from  said  first  day  of  December,  A.  D.  1869, 
on  all  sums  over  five  dollars,  and  for  amounts  less,  cash  in  hpnd, 
the  purchasers  giving  their  notes  with  approved  security,  waiving 
valuation  and  appraisement  laws ;  and  which  said  terms  of  sale  were 
ftiUy  made  known  at  said  sale  to  the  defendant  and  other  bidden 
thereat;  and  the  plaintiff  says  that  prior  to  the  said  sale,  the  dece- 
dent caused  to  be  printed,  and  published,  and  posted  up  in  many 
public  places  in  the  neighborhood  of  the  place  of  said  sale,  a  notice, 
which  was  openly  and  audibly  read  by  the  clerk  and  auctioneer  to 
the  bidders,  before  and  at  the  sale,  containing  the  terms  thereof,  a 
copy  of  which  is  herewith  filed  and  made  a  part  of  complaint;  that 
one  William  B.  Elder  was  the  clerk  of  such  sale,  and  as  such  clerk 
of  such  sale,  made  a  memorandum  in  writing  thereof;  and  the 
plaintiff  says  that  at  said  sale  said  defendant  bid  off  and  bought  said 
bins  and  granaries  of  wheat,  amounting  in  the  aggregate  to  about 
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one  thousand  doIUurSy  at  the  price  and  sum  of  eighty-one  cents  per 
bushel ;  that  at  the  time  of  said  sale,  said  clerk,  thereof  William  B, 
Klder»  made  a  written  memorandum  thereof,  a  copy  of  which  is 
t]]<^  herewith  and  made  a  part  of  this  complaint  And  the  plain- 
tiff says  that  afterward,  to  wit,  on  the day  of  December,  1869, 

t  he  said  Homer  Palmerton  departed  this  life,  intestate,  at  said  county 
aforesaid,  and  that  afterward,  on  the  4th  day  of  January,  A.  D.  1^70, 
the  plaintiff  was  appointed  administrator  of  the  estate  of  said  dece- 
dent in  due  form  of  law,  and  is  still  acting  as  such  administrator; 

that  heretofore,  to  wit,  on  the day  of  January,  A.  D.  1870,  he 

demanded  of  and  firom  the  said  Edward  Norris  that  said  wheat,  pur- 
chased as  afor^isaid,  be  measured,  and  the  amount  of  his  said  bid  be 
ascertained,  and  that  he  execute  to  the  plaintiff,  as  such  adminis- 
trator, his  note  therefor  with  approved  security,  waiving  valuation 
and  appraisement  laws,  agreeable  to  the  requirements  of  sale ;  yet 
he  has  failed  and  reftised  to  do  the  same  or  any  part  thereof  and 
still  refuses.  Wherefore  the  plaintiff  sues,  and  demands  judgment 
as  such  administrator  for  one  thousand  dollars,  and  all  other  and 
further  relief  which  the  equity  of  the  case  demands.** 

Memorandum  of  sale : 

^BooosiowH,  Shelby  County,  Ind. 

"  A  list  of  names  of  purchasers  and  articles  bought  at  public  sale 
of  Homer  Palmerton,  December  1st,  1869 ;  Jerry  Weakly,  auctioneer; 
William  B.  Elder,  derk :  One  large  lot  of  wheat,  eighty-one  cents 
per  bushel.  Dr.  R  Norris ;  one  lot  of  wheat,  about  fifteen  bushels, 
seventy-eight  cents  per  bushel,  G.  S.  Harrell,  transferred  to  Dr. 
Norris ;  one  smaU  lot  of  wheat  tmasferred  from  O.  S.  Harreirs  ac- 
count to  Dr.  E.  Norris,  not  measured,  at  eighty-one  cents  per  busheL 
Dr.  E.  Norris,  to  Alonxo  Blair,  administrator  of  the  estate  of  Homer 
Palmerton,  deceased,  one  thousand  bushels  of  wheat  at  eighty-one 
cents  per  bushel  —  eight  hundred  and  ten  dollars." 


The  notice  of  sale  referred  to  in,  and  made  a  part  o(  the  com- 
paint  is  not  in  the  record  as  such,  nor  in  any  manner  that  we  can 
notice  it 

In  what  purports  to  be  the  evidence  given  in  the  cause  a  copy  of 
the  notice  appears ;  but  this  evidence  is  not  signed  by  the  judge,  as 
a  bill  of  exceptions  in  all  cases  should  be.  On  page  fifteen  of  the 
record  the  judge  is  asked  to  and  does  sign  a  bill  of  exceptions,  bat 
the  evidence  is  not  in  it    Commencing  on  ptge  seventeen  and  ex* 
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tending  to  page  twenty-flye,  is  what,  purports  to  be  the  evidence 
given,  offered  and  refused  ;  but  it  is  not  signed  by  the  judge,  and 
wc  cannot)  therefore,  regard  it  as  the  evidence  or  as  forming  a  part 
of  the  record. 

The  defendant  demurred  to  the  first  paragraph  of  the  complaint; 
iirsty  for  want  of  snfBcient  facts ;  second,  for  non-joinder  of  parties 
defendants ;  third,  for  want  of  capacity  of  plaintiff  to  sue. 

Davisy  Love  and  NorriSj  for  appellant 

Uardj  Hockmaiif  Blair  and  Hackney^  for  appellee. 

Pettit,  J.,  (after  stating  the  above  facts.)  There  is  nothing  in 
the  second  and  third  grounds  of  demurrer.  The  demurrer  was  over- 
ruled, and  we  are  to  determine  whether  the  complaint  contains  suf- 
ficient facts.  The  only  reason  urged  why  it  is  insufficient  is,  that  the 
memorandum  of  sale,  which  is  a  part  of  the  complaint,  does  not 
state  the  terms  of  the  sale,  in  this,  that  it  does  not  state  that  the 
sale  was  on  nine  months'  credit,  by  giving  note  with  security  and 
waiving  valuation  and  appraisement  laws.  It  is  admitted  by  both 
parties,  and  we  so  hold,  that  auction  sales  are  within  the  statute  of 
frauds,  and  that  the  auctioneer  and  clerk  are  the  agents  of  both 
parties. 

Many  authorities,  or  supposed  authorities,  have  been  cited  on  both 
sides,  to  show  that  the  memorandum  was  sufficient  or  insufficient 
We  have  examined  all  the  books  referred  to  in  relation  to  the  suffi- 
ciency or  insufficiency  of  the  memorandum.  Many  of  the  author- 
ities referred  to  on  both  sides  have  no  existence  in  fact,  or  cannot 
be  found  from  the  references  given. 

In  2  Kent  Com.  511,  the  rule  is  stated  thus:  ^^The  contract 
must  however,  be  stated  with  reasonable  certainty,  so  that  it  can 
be  understood  from  the  writing  itself,  without  having  recourse  to 
parol  proof.  *  Unless  the  essential  terms  of  the  sale  can  be  ascertained 
from  the  writing  itself,  or  by  a  reference  contained  in  it  to  some- 
thing else,  the  writing  is  not  a  compliance  with  the  statute;  and  if 
the  agreement  be  thus  defective,  it  cannot  be  supplied  by  parol 
proof,  for  that  would  at  once  introduce  all  the  mischiefs  which  the 
statnto  of  frauds  and  peijuries  was  intended  to  prevent." 

Browne  on  the  Statute  of  Frauds,  §  382,  says:  ''In  cases  of  sales. 
the  credit  stipulated  is  an  essential  term  of  the  contract,  and  mpst 
appear  in  the  memorandum."  3  Parsons  Con.  13,  says:  ''Aste 
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tbe  question  what  the  written  agreement  mnat  contain,  the  general 
mswer^  is,  all  that  belongs  essentially  to  the  agreement^  and  more 
than  this  is  not  needed ;  nor  can  parol  eyidence  be  received  to  sup- 
ply any  thing  which  is  wanting  in  the  writing,  to  make  it  the  writ- 
ten agreement  on  which  the  parties  rely.**  To  the  same  affect  art 
the  following  authorities  :  1  GreenL  Ev.,  §  267 ;  Parker^ s  Helm  v. 
Bodleyy  4  Bibb,  102 ;  EUis  y.  Deadman's  Heirs,  4  id.  466 ;  Soles  v. 
Hichman,  20  Penn.  St  180 ;  OiU  y.  Bicknett,  2  Gush.  355 ;  First 
Baptist  (yhvrch  of  Ithaca  y.  Bigslata,  16  Wend.  28;  Morton  y.  Dean^ 
18  Met  385 ;  Davis  y.  Skidds,  26  Wend.  341  ;  IP  Farrow's  Appeal, 
11  Penn.  St  503 ;  Burke  y.  Haley,  2  Oil.  614. 

In  this  memctrandnm^  the  terms  and  conditions  of  the  sale  an 
not  named.  Nothing  is  said  of  the  nine  months*  credit,  the  note 
and  secnrity,nor  of  waiying  yalnation  and  appraisement  laws,  which 
in  yiew  of  the  aboye-dted  authorities  was  required ;  nor  is  any 
leference  made  to  the  poster  or  notice  of  sale,  and  it  oonld  not  be 
used  as  a  part  of  the  memorandnm.  The  demnrrer  for  want  of 
inffident  fkot  dionld  haye  been  sustained. 

The  judgment  is  rererBai,  at  the  cost  of  the  appelle,  with  instmo- 
tions  to  the  court  below  to  sustain  flie  demurrer  to  the  first  para- 
graph of  the  complaint 

Hon.— ■« 
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WiLKurBOK,  appellant^  y.  Tousunr. 

(lBMlna.S0O.) 

4  m^pw  vpOB  the  result  of  a  horae-rmoe  is  illegal,  and  monej  bet  thereon  cao 
W  laeofyered  of  the  stakeholder  bj  the  loser,  if  before  pajing  it  over  to  the 
trianer  the  stakeholder  has  been  notified  not  to  paj  it  oTer,  and  the  loeer  has 
damanded  Its  return. 

Aonov  to  leooyer  money  deposited  with  defendant  as  stakeholder 
an  a  wager.  A  demnrrer  to  the  oomplaint  waa  aoatained  by  the 
aonrt  below,  and  plaintiff  appeals.    The  opinion  atates  the 


£  St.  Jvlien  Oox,  for  appeUant. 

Swan  S  Bang$y  for  respondent. 

Bbbbt,  J.  Plaintiff  and  one  John  Farmw  laid  a  wagor  npon  the 
lasolt  of  a  horse-race,  each  depositing  with  the  defendant  as  stake- 
holder the  snm  of  one  hundred  dollars,  to  be  paid  to  the  winner 
plaintiff  or  Farmer,  as  the  case  might  be.  The  race  resulted  unfa- 
Torably  for  the  plaintiff,  and  after  it  had  taken  place,  but^  before  t)i  • 
money  deposited  had  been  paid  ov^or  to  Parmer,  plaintiff  nofliu 
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defendant  not  to  pay  it  over,  and  demanded  the  return  of  the  sam 
of  one  hundred  dollars  deposited  by  himself,  with  which  demand 
defendant  refused  to  comply. 

Plaintiff  brings  this  action  to  recover  said  sum,  and  the  ca^e 
comes  to  this  court  upon  appeal  from  the  judgment  entered  upon 
aii  order  sustaining  a  demurrer  to  the  complaint,  uponUhe  ground 
that  it  did  not  state  facts  constituting  a  cause  of  action.  In  the 
view  which  we  take,  the  foregoing  are  the  only  facts  stated  in  the 
complaint  material  to  be  considered. 

The  first  inquiry  is,  was  the  wager  a  valid  contract  ?  The  Eng- 
lish courts  have  held  that  at  the  common  law  contracts  of  wager 
were  valid,  unless  affected  by  some  special  cause  of  invalidity ;  that 
they  were  not  void  qua  wagers,  but  if  made  on  indifferent  subjects 
or  questions,  an  action  lay  upon  them  against  the  loser.  Oaod  v. 
Ellioty  3  T.  R.  693 ;  Chitty  on  Contracts,  494  ;  Ball  v.  Oitteri,  12 
Met  399.  But,  as  remarked  by  Mr.  Chitty,  *'  the  courts  have  fre- 
quently reprehended  these  contracts,  and  expressed  their  regret  that 
they  have  ever  been  sanctioned.''  Chitty  on  Contracts,  496,  and 
cases  cited.  See  opinion  of  Mr.  Justice  Buller  and  Lord  Kekton 
Good  v.  ElUoty9upra;  Oilbert  v.  Sykes^  16  East  156;  AtJierford  y. 
Beard,  2  T.  R.  615,  et  seq.;  Forbes  v.  Waltham,  1  Ad.  &  El.  N.  a 
889 ;  Evafis  v.  Jones,  5  M.  &  W.  82.  In  this  country  the  courts 
have  expressed  their  views  upon  the  subject  of  wagers  generally  in 
very  strong  language.  In  Amory  v.  Oilman,  2  Mass.  6,  which  was 
an  action  upon  a  wagering  policy  of  insurance,  Parker,  J.,  says 
**  It  would  seem  a  disgraceful  occupation  of  the  courts  of  any  ooun 
try,  to  sit  in  judgment  between  two  gamblers  in  order  to  determine 
which  was  the  best  calculator  of  chances,  or  which  had  the  most 
cunning  of  the  two.  There  could  be  but  one  step  of  degradation 
below  this,  which  is,  that  the  judges  should  be  the  stakeholders  of 
the  parties.''  See,  also.  Ball  v.  Gilbert,  12  Met  399.  In  OoUamer 
V.  Day.,  2  Vt  146,  which  was  an  action  founded  upon  a  bet  that  a 
certain  chaise  was  the  property  of  A.  B.,  the  court  say :  **  This  is 
probably  the  first  action  that  has  ever  called  upon  a  court  in  this 
State  to  sanction  snoh  a  contract  of  betting.'' 

''  The  judges  of  the  courts  in  England  have  expressed  their  regret 
of  late  years,  that  snch  transactions  ever  received  the  sanction  of  a 
court  of  justice,  bnt  they  yield  to  the  force  of  law  which  they  oon« 
sider  settl^  by  a  train  of  decisions  extending  down  from  remote 
antiquity.    We  feel  no  snoh  embarrassment ;  nor  are  we  willing  to 
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truiBinit  any  snch  embarrassmeiit  to  our  saccegaors;  nor  diflnae 
into  society  the  influenoe  of  a  rule  ao  demoralizing  as  would  be  the 
sanction  of  snch  a  contract  •  •  *  The  good  morals  of  society 
require  that  no  encouragement  should  be  afforded  to  the  acquisition 
of  property  otherwise  than  by  honest  industry.  Time  might  be 
occupied  in  seeking  occasions  to  take  advantage  of  the  unwary,  and 
acquiring  a  skill  to  take  such  advantage,  which  ought  to  be  devoted 
to  better  purpoaea.**  The  court  accordingly  reftised  to  recognize  the 
bet  as  a  valid  contract.  See,  also,  Wesi  v.  Holmes^  26  Vt.  634.  In 
Perkins  v.  E<U(m,  3  N.  H.  156,  Riohabdsok,  0.  J.  says :  ^  On  tiie 
whole  it  is  not  to  be  doubted  that  at  the  common  law  an  action 
might  under  certain  droumstances  be  maintained  for  a  wager ;  but 
the  queation  ia  whether  the  common  law  on  thia  subject  has  ever 
been  adopted  in  this  State.  It  is  not  known  that  an  action  of  this 
kind  has  ever  been  before  brought  in  this  State ;  and  this  circum- 
stance seema  to  indicate  a  general  impreaaion  among  the  membera 
of  the  bar,  that  auch  an  action  cannot  be  maintained,  for  wagers 
have  certainly  not  been  uncommon  among  us.  We  are  not  precluded 
then  by  adjudged  caaea  from  adopting  the  rule  of  the  ciqil  law,  and 
holding  that  a  wager  upon  a  subject  in  which  the  partiea  have  no 
interest  is  a  void  contract  Many  English  judgea  have  regretted 
that  the  aame  rule  has  not  been  adopted  in  that  country,  and  wo 
have  no  doubt  that  the  better  part  of  the  community  here  would 
regret  that  any  countenance  should  be  given  to  a  wager  of  thia  kind 
in  our  courts  of  justice.  We  have  come  to  the  conclusion  that  the 
rule  of  the  common  law  on  this  subject  has  not  been  adopted  in  this 
State,  and  that  a  wager  upon  a  subject  in  which  the  parties  have  no 
interest  is  not  a  valid  contract''  And  in  Hoit  v.  Hodgey  6  N.  H. 
104,  where  the  wager  was  upon  a  horse  race,  the  same  judge  says : 
^  The  wager  in  this  case  was  upon  a  matter  in  which  neither  party 
had  any  interest  beyond  what  was  created  by  the  wager  itself,"  and 
it  was  held  not  enforceable.  See,  also,  Clark  v.  Oibson,  12  N.  H. 
387,  in  which  Oilohubt,  J.  speaks  of  wagers  as  "  gambling  trans* 
actions.''  See,  alao,  Rust  v.  Oaitf  9  Cow.  175,  note  (a).  In  Wh^l^ 
V.  Spencer^  15  Oonn.  80,  HnrxAir,  J.,  apeaking  of  wagera,  aays 
**The  general  understanding  of  the  profession  ♦  •  *  has  been  that 
they  would  be  held  to  be  illegal  as  being  contrary  to  the  principles 
of  morality  and  against  sound  policy."  In  South  Carolina,  in  Laval 
V.  Mifers,  1  Bftil.  486,  it  is  held  that  all  wagers  are  unlawful  and  not 
to  be  recovered  in  the  courts  of  justice.    And  in  Ric$  v.  Oidf  1 
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Strobharty  486,  O'Neall^  J.,  in  delivering  the  opinion  of  the  oonrt, 
says:  *^  If  the  jndge  had  charged  the  jniy  that  the  bet  (which  wai 
as  to  whether  certain  sales  amounted  to  $7,000  or  not)  had  an 
.immoral  tendency,  I  should  hare  entirely  agreed  with  him.  For 
every  bet  of  this,  or  any  other  kind,  tends  directly  to  beget  a  desire 
of  possessing  another's  money  or  proiierty  without  an  equivalents 
Hen  acted  on  by  such  influences  may  easily  become  gamblran;  and 
then  the  road  to  every  other  vice  is  broad  and  plain ; "  and  he  pro* 
ceeds  to  speak  of  the  probable  tendency  in  the  case  before  him  ai 
^an  immoral  tendency,  hateful,  horrible  and  deformed^  and  one 
against  which  the  law  should  as  sedulously  guard,  as  against  any 
other.  I  agree  fully,"  he  adds,  *^  and  so  do  a  large  majority  of  the 
court,  in  the  opinion  of  the  recorder  as  expressed  in  Laval  v.  Myer^, 
1  BaiL  486,  that  all  wagers  are  unlawful,  and  not  to  be  recovered 
in  the  courts  of  justice-  *  *  *  No  one  can  read  the  Englidi 
books  without  feeling  that  the  judges  there  loathe  the  fetters  with 
which  they  are  bound  on  this  subject,  and  that  they  most  seriously 
desire  to  say,  if  they  could,  wagers  are  unlawful,  and  cannot  be  reooY* 
ered.''  Beferring  to  certain  cases  in  which  wagers  had  been  sus- 
tained in  that  State  under  an  exception  in  the  statute,  which  he 
says  are  no  authority  in  favor  of  other  wagers,  he  doses  his  opinion 
in  these  words:  ''But  I  am  prepared  hereafter  to  declare  them 
unlawful  on  their  clear  immoral  tendency,  and  thus  to  sweep  firom 
our  courts  the  whole  body  of  wagers,  great  and  smalL^'  So  in  Maine, 
it  appears  that  all  wagers  are  held  illegal.  Lewis  v.  LUilefieldy  8 
Shipley,  238,  and  in  Pennsylvania^  EdgeU  v.  McLaughlin^  6  Whar^ 
ton,  176. 

From  the  foregoing  citations;  from  the  statutes  which  have  of 
late  years  been  enacted  in  England,  and  in  the  various  States  of 
this  country  against  bets  and  wagers ;  as  well  as  firom  the  common 
knowledge  of  the  prevailing  publio  sentiment  on  this  subject,  wa 
think  the  remark  found  in  2  Smith's  Lea.  Oases  (6th  Am.  Ed.  848, 
that  **  the  moral  sense  of  the  present  day  regards  all  gaming  or 
wagering  contracts  as  inconsistent  with  the  interest  of  the  commu- 
nity,  and  at  variance  with  the  laws  of  morality,^  is  abundantly 
justified.  The  only  case  which  we  find  reported  in  this  State  on 
I  he  subject  of  wagers  is  Cooper  v.  Brewster^  1  Minn.  94,  in  which  it 
was  held,  that  a  bet  upon  the  result  of  an  election  was  illegal  and 
void.  In  detennining  then  what  is  the  law  upon  this  subject  here* 
we  are  firee  io  lay  down  such  rules  as  are  most  in  accordance  with 
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general  principles,  and  with  the  best  considered  and  most  whole- 
some  Tiews  which  have  been  expressed  by  other  tribunals.  Now, 
althongh,  as  already  remarked,  it  has  been  held  by  the  courts  of 
Kngland  that  wagers  were  not  void  at  common  law,  qua  wagers,  the 
doctrine  of  all  the  English  autliorities  from  Atherfold  t.  Beards 
iupra,  down  to  this  day,  is  that  they  were  void  if  contrary  to  good 
morals,  or  sound  public  policy.  From  the  standpoint  from  which 
the  subject  of  wager  contracts  was  viewed  by  the  courts  in  England 
at  the  time  when  it  was  originally  determined  as  a  rule  of  law  that 
wagers  upon  indifferent  subjects  or  questions  were  valid  contracts, 
*hey  were  not  regarded  as  contrary  to  good  morals,  or  sound  public 
policy.  And  this  rule  having  become  established  has  been  followed, 
though  as  remarked  by  LbBlanc,  J.  in  (filbert  v.  Sykes^  16  East 
156,  "  it  has  often  been  lamented  that  actions  upon  idle  wagers 
should  ever  have  been  maintained  in  courts  of  justice."  The  prac- 
tice seems  to  have  prevailed  before  that  full  consideration  of  the 
subject  which  has  been  had  in  modem  times.  Whether  it  was 
necessary  for  the  English  courts  to  follow  such  a  rule,  after  having 
clearly  ascertained  that  it  rested  upon  an  unsound  foundation,  we 
need  not  inquire;  but  in  announcing  a  rule  where  none  has  been 
before  announced,  the  question  is  whether  we  shall  blindly  adopt  a 
doctrine  which  is  admitted  to  have  been  originally  wrong,  both  in 
morals  and  in  law,  and  from  which  the  courts  of  England  would 
gladly  escape  were  they  not  hampered  by  precedents,  or  whether  we 
shall  give  full  scope  to  the  broad  principle,  that  contracts  contrary 
to  good  morals,  and  sound  public  policy,  are  invalid,  and  that  there- 
fore wagers,  as  contracts  of  that  character,  are  not  to  be  sustained* 
We  have  no  hesitation  in  adopting  the  latter  course.  And  instead 
of  resting  our  conclusion  upon  the  ground  taken  in  New  Hampshire 
and  Vermont,  that  the  common  law  upon  this  subject  has  not  been 
adopted  here,  we  prefer  to  say  that  the  rule  by  which  these  wager 
contracts  have  been  tolerated  was  a  perversion  of  the  common  law, 
and  contrary  to  one  of  its  fundamental  principles ;  that  it  was  based 
upon  a  false  and  mistaken  notion  of  good  morals,  and  sound  public 
policy,  and  that  as  all  such  contracts  are  condemned  by  the  more 
enlightened  views  of  morality  and  public  policy  which  now  prevail, 
they  ought  to  be  condemned  by  the  courts.  This  is  not  to  disregard 
or  abrogate  the  common  law,  but  to  restore  and  to  follow  one  of  ita 
^knowledged  principles,  from  which  the  English  courts  have  mani- 
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festty  departed.    We  therefore  hold  the  wager  in  this  case  fllefd 
and'in  valid. 

The  other  qnestiou  presented  by  the  case  at  bar  is,  whether  money 
oet  upon  an  illegal  wager  can  be  oscoTered  by  the  loser  of  the  stake- 
holder,  if  before  paying  it  over  to  the  winner,  the  stakeholder  has 
been  notified  by  such  loser  not  to  pay  it  over,  and  the  loser  has 
demanded  its  repayment  to  himself.  There  is  a  remarkable  approach 
to  unanimity  in  the  anthoriti^s  in  answering  this  question  in  the 
affirmatdve.  Ball  y.  Gilbert,  12  Met  397 ;  McAllister  y.  Hoffman^  6  S. 
ft  B.  147 ;  Tarleton  v.  Baker,  18  Vt  9 ;  Wheeler  y.  Spencer,  15  Conn. 
28;  West  v.  Holmes,  26  Vt  634;  Perkins  t.  EaUm,  3  N.  H.  166; 
Whitwell  y.  Garter,  4  Mich.  329,  and  numerous  cases  cited;  2 
Smith's  Lea.  Oases,  346.  The  reason  for  allowing  the  rec9yery  is 
well  stated  by  Shaw,  0.  J.,  in  Ball  y.  Gilbert,  supra,  as  follows :  ^  We 
think  it  clear  that  in  no  proper  sense  can  the  stakeholder  be  regarded 
as  a  party  to  the  illegal  contract,  or  in  pari  delicto.  He  is  a  mere 
depositary  of  both  parties  for  the  money  deposited  by  them  respect- 
iyely,  with  a  naked  authority  to  deliver  it  over  on  the  proposed  con- 
tingency. If  the  authority  is  actually  revoked  before  the  money  is 
paid  over,  it  remains  a  naked  deposit  to  the  nse  of  the  depositor." 
Speaking  of  the  case  before  him  which  related  to  a  wager  upon  the 
result  of  an  election,  he  continues:  ^^  We  think  the  money  deposited 
by  each  party  was  a  simple  naked  deposit,  respecting  which  the 
agreement  to  pay  it  over  to  one  according  to  the  result  of  the  pend- 
ing presidential  election,  and  not  executed  by  actual  payment,  was 
wholly  inoperative  and  void,  and  then  by  implication  of  law  the 
money  was  so  deposited  to  the  nse  of  the  depositors  respectively; 
and  tiiat  an  action  for  money  had  and  received  would  lie  for  each 
party  for  the  amount  so  deposited  for  him." 

It  follows  from  the  views  expressed  by  us,  that  the  complaint  in 
this  case  stated  a  cause  of  action,  so  that  the  respondent's  demurrer 
to  the  same  was  improperly  sustained. 

JudgmmU  reverwmL 
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Shepvibld,  appellant,  t.  Ladui. 

(lA  Minn.  188;) 
Prine^kd  and  aff0iU^naU  exeeiatedhif  agent  ftrprMpA 

IMmdaiit,  L.,  had  in  his  pOBeeasion  a  pair  of  honea  belonging  to  J.  1^  On.,  bit 
emplo^era,  by  whom  he  was  anthorised  to  sell  or  exchange  aald  horaes.  I>e> 
fondant  ezchanii^  them  for  a  pair  of  horses  belonging  to  plainUIRi,  and  in 
eonaideratiqn  of  the  agreed  difference  in  the  Talae  of  the  horses  exchanged, 
gave  to  plaintiffs  a  promissory  note  for  two  hundred  dollars,  signed  J.  1^  Co., 
per  L.,  plaintiffs  supposing  defendant  had  authority  to  give  the  note  of  J.  ft 
Co.,  which  in  fact  he  had  not  Held,  that  action  on  the  note  would  not  lie 
agaiael  the  defendant. 

Action  to  recoyer  the  amottnt  of  a  promiaaory  note  (wUoh  it  aet 
oat  in  the  opinion)  signed  by  the  defendant  in  the  name  of  John- 
eon  &  Co,  and  as  their  agent.  The  complaint  alleged  the  ezeontion  of 
the  note  and  that  defendant  fraudulently  represented  himself  to  be 
the  agent  of  Johnson  &  Go.,  with  authority  to  make  and  deliver  the 
note;  that  the  plaintiflb  exchanged  with  defendant^  as  the  agent  of 
Johnson  &  Go.,  a  pair  of  horses ;  that  in  consideration  of  such  ex- 
change, defendant  agreed  for,  in  behalf  of  Johnson  ft  Go,  to  pay  the 
inm  of  $200,  and  to  secure  said  sum  he  executed  said  note,  pretend- 
ing to  have  authority  so  to  do ;  that  plaintiif  received  the  note  solely 
<m  the  strength  of  said  representations;  that  they  were  false  and 
ibat  Johnson  ft  Go.  had  refused  to  pay  the  note. 

Tbi  answer  alleged  that  the  notes  were  executed  for  Johnson  ft 
Co.  with  full  authority,  that  Johnson  ft  Go.  had  ratified  the  same 
and  received  and  appropriated  the  proceeds  thereofl 

The  jury  rendered  verdict  for  defendant  Plaintiif  excepted  to 
the  rulings  and  charge  of  the  judge  and  brings  this  appeaL 

/•  ff.  OtuBf  for  appellants. 

A  B.  Ooley  for  respondent 

BiFiAT,  Oh.  J.  The  defendant,  a  traveling  salesman  for  B.  J 
Johnson  ft  Oo.,  and  having  in  his  possession  a  pair  of  horses,  the 
property  of  his  employers,  with  authority  from  them  to  sell  or  ex- 
diange  the  same,  exchanged  them  with  the  plaintiib  for  a  pair  of 
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horses  belonging  to  the  plaintiffs,  and  for  the  agreed  difference  m 
value  l)etween  the  two,  executed  and  delivered  to  the  plaintiflb  the 
foliowiiig  note: 

''  Ninety  days  after  date  for  value  received,  we  promise  to  jpmy 
to  the  order  of  Sheffield  and   Leary,  two  "hundred  dollars,  at  H. 
Wilson  &  Co.'s  bank,  with  interest  at  seven  per  cent 
*"  Faribault,  April  3d,  1868. 

"ILL  JOHNSON*  CO., 

"Per  Jay  Ladux.* 

From  the  bill  of  exceptions  in  the  case,  it  appears  that  at  the 
trial  there  was  evidence  tending  to  show  that  defendant  had  no 
authority  to  give  the  note  of  said  R.  I.  Johnson  &  Go.,  but  that 
plaintiff  supposed  he  had. 

The  plaintiffs'  counsel  requested  the  court  to  charge  the  jury  that 
if  thev  ishould  find  that  the  defendant  made  the  note  described  in 
the  complaint  without  having  been  previously  authorized  so  to  do 
by  R.  I.  Johnson  &  Co.,  no  subsequent  ratification  of  this  act  by 
Siiid  firm  can  exonerate  him  from  liability  to  the  plaintiflb. 

Tlie  court  refused  so  to  do,  and  plaintiffs  excepted. 

The  court  charged  the  jury  that  if  the  defendant  gave  the  note 
described  in  the  complaint,  without  being  in  any  way  authorized  to 
do  so,  yet  if  the  firm  of  R.  L  Johnson  &  Go.  afterward,  knowing  all 
the  facts,  ratified  this  act,  the  defendant  was  not  liable  to  this  action^ 
to  wliich  plaintiff  excepted. 

The  plaintiffs  contend  that  the  defendant  having  made  and 
delivered  this  note  to  the  plaintiffs  without  authority,  incurred  an 
immediate  liability  to  them  for  whatever  injury  had  resulted  from 
his  wrongful  act,  either  as  on  an  implied  warranty  of  said  authority) 
or  as  for  a  deceit,  or  on  the  note  itself  as  maker. 

If  he  is  liable  on  the  fiote,  it  has  been  held  that  subsequent  ratifi* 
cation  would  not  excuse  him,  because  the  note  is  his  note  when 
executed.  Rossiter  V*  RossUer^  8  Wend.  44;  Painter  y.  Stephentf, 
I   Dcnio,  471. 

In  our  opinion,  however,  the  weight  of  authority  is  decidedly  that 
one  who,  without  authority,  executes  an  instrument  in  che  name  oi 
another  whose  name  he  puts  to  it,  and  adds  his  name  only  m$ 
agent  fat  tliat  other,  cannot  be  treated  as  a  party  to  that  in-itrjiii  at 
and  be  sued  upon  it,  unless  it  be  shown  that  he  was  the  real  pnn- 
cipaL    1   Pairsons'  Oont,  Book  1,  ch.  3,  p.  68,  69 ;  Parsons*  ^fer. 
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Law,  ch.  10«  §  5,  p.  148 ;  Jenkins  v.  HutchiMon^  13  Ad.  ft  £L  744  > 
66  E.^  0.  L.  751 ;  Lym  t.  Wittianuty  5  Gray,  557 ;  2  Smith  Lead.  Gas. 
366  et  seq.;  (Men  y.  Wright,  40  Eng.  Law  ft  Eq.  182 ;  Randell  y. 
Trimm,  37  id.  275 ;  Jefts  v.  Fork,  4  Gush.  371 ;  iSieison  v.  Patten^ 
2  GreenL  358;  Abbey  y.  Chase^  6  Cash.  54;  Hopkins  t.  Mehaffy,  11 
Sciff^t  &  R.  126;  Moore  v.  Wilson,  6  Foster  (N.  H.)  332 ;  Duncan  T. 
mies,  32  111.  542 ;  McHenry  y.  Duffield,  7  Blackf.  41. 

The  plaintiffs  rely  upon  Dusenbury  v.  ElliSy  3  Johns.  Gas.  70,  and 
a  series  of  .New  York  decisions,  as  Rossiter  y.  Rossiter,  above  cited, 
and  Pahner  v.  Stephens^  1  Denio,  471,  and  others  following  that 
case.  These  lay  down  the  law  as  they  have  stated  it,  and  their 
authority  has  been  followed  in  several  other  States ;  bnt  in  White  v. 
Madison,  26  N.  Y.  117,  Selden  J.  delivering  the  opinion  of  the 
court  of  appeals  says,  that  the  authority  of  the  New  York  decisions 
above  referred  to  had  been  somewhat  shaken  by  the  remarks  of  the 
judges  who  delivered  opinions  in  Walker  v.  Bank  of  the  State  of  New 
York,  9  N,  Y.  582,  and  that  if  it  were  necessary  in  the  case  before 
him  to  decide  whether,  as  a  general  principle,  one  entering  into  a 
contract  in  the  name  of  another  without  authority,  is  to  be  himself 
holden  as  a  party  to  the  contract,  he  should  hesitate  to  affirm  such 
a  principle.  From  this  language  it  may  fairly  be  inferred  that  if 
the  question  were  now  a  new  one  in  New  York  it  would  probably 
be  differently  decided. 

If  the  authorities  on  which  plaintiffs  rely  would  not  now  He  fol- 
lowed where  they  originated,  the  courts  of  a  State  in  which  the 
question  is  now  raised  for  the  first  time  can  hardly  be  expected  to 
be  guided  by  them  if  the  point  is  to  be  settled  on  the  weight  of 
authority.  Nor,  looking  at  the  question  in  the  light  of  reason,  and 
not  merely  on  authorities,  is  it  perceived  how  the  objection  stated 
by  Mr.  Justice  Selden  is  to  be  got  over;  vi»:  That  by  such  a  rule, 
courts  would  often  make  contracts  for  parties  which  neither  party 
intended  or  would  have  consented  to  make.  Indeed,  we  think  the 
ohjectioi:  might  be  more  strongly  put,  viz.:  That  by  such  a  rule  tli« 
courts  would  in  every  case  make  a  contract  for  the  parties  which 
neither  intended,  and  which  in  many  cases  neither  would  have  con- 
dented  to  make. 

Why  should  the  court  do  this  ?  The  court  of  appeals,  in  Walker 
T.  Bfrnk  of  State  of  Neto  York,  say,  with  perfect  justice,  that  the 
d«iririne  in  question  having  originated  in  the  decisions  referred  to^ 
the  foundation  of  the  rule  must  be  taken  to  be  as  they  state  it 


148  MINNESOTA, 


Sheffield  r.  Ladae. 


There  can  be  no  doubt  that  the  foundation  is  what  the  court  of 
appeals  say  it  is,  misrepresentation  and  imposition.  This  being  so, 
the  next  question  is,  how  is  a  contract  which  purports  to  be  the  con- 
tract of  A,  to  be  turned  into  the  contract  of  B  ? 

In  the  leading  case  of  Dusenbury  v.  Elli^y  this  problem  is  thus 
Bi>]yed :  If  a  person,  under  pretense  of  authority  from  another,  ext^• 
cutes  a  note  in  his  name,  he  is  bound ;  the  party  who  takes  it  under 
such  a  mistake  or  imposition,  ougM  to  have  the  same  remedy 
against  the  attorney  who  imposes  on  him,  as  he  would  have  had 
against  the  pretended  principiJ  if  he  had  been  really  bound,  and  (to 
give  him  this  remedy  consistently  with  the  general  theory  of  con- 
tracts) the  name  of  such  pretended  principal  fifitt  be  rejected  M9ur 
plusage.    Dueenburif  y.  BUiSf  3  Johns.  Gases,  70. 

That  is,  the  court  thus  makes  a  new  contract  for  the  parties^ 
because  the  party  imposed  on  ought  to  have  the  same  remedy  as  he 
would  hare  had  against  the  principal  if  there  had  been  any  prin- 
oipal. 

But  why  ought  he  to  have  this  remedy,  to  give  him  which  a  court 
of  law  takes  on  itself  to  exercise  an  equitable  jurisdiction,  which  a 
court  of  chancery  would  disclaim  ?  Justice  does  not  require  it  In 
an  action  for  damages,  the  party  imposed  on  can  recover  full  indem- 
nity for  all  resulting  injury,  and  exemplary  damages  besides,  if  a 
firaudulent  intent  appears — on  the  note,  principal  and  interest 
only. 

The  court  of  appeals  admits  that  it  must,  in  any  eyent,  be  consid- 
ered as  a  concurrent  remedy  with  the  remedy  in  case,  and  on  the 
implied  warranty.     White  y.  Madison,  supra,  124. 

Why  violate  the  first  principles  of  the  law  of  contracts  to  give 
another,  it  may  be,  a  less  effective  remedy  ? 

This  note,  in  our  opinion,  cannot  be  treated  as  the  note  of  defend- 
ant; neither  was  it,  when  executed,  the  note  of  his  employers. 
Thereupon  an  action  in  the  nature  of  an  action  on  the  case  lay 
against  defendant  for  falsely  assuming  authority  to  act  as  agent 
PiLTsons'  Mer.  Law,  148,  and  authorities  already  cited. 

But  if  his  employers  ratify  his  unauthorized  act  in  signing  their 
name,  the  signature  becomes  theirs,  and  the  note  becomes  theirs 
when  executed,  for  the  ratification  relates  back  to  the  execution. 
The  ])Iaintiffs  have  got  what  they  bargained  for,  and  have  no  longer 
any  cause  of  action  for  damages  against  the  agent 

This  would  not  hold  good,  of  course,  in  cases  in  which  such  suit 
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for  damages  had  be^n  bronght  before  ratification,  nor  in  any  cases 
in  which  injary  had  resulted  to  plaintiffs  from  defendant's  act  be- 
fore ratification,  or  in  which  the  effect  of  making  the  ratification 
thus  relate  back,  would  be  to  put  the  plaintiffs  in  a  worse  position 
than  the;  would  have  otherwise  been  in,  in  eonseqnenco  of  such 
unauthorized  act  of  defendant 

The  bill  of  exceptions  in  this  case,  however,  not  only  does  not 
purport  to  set  out  either  the  evidence  or  the  charge  in  full,  but  it 
contains  nothing,  aside  from  the  instructions  themselves,  from 
which  it  can  be  gathered  that  there  was  any  evidence  tending  to 
show  that  there  had  been  any  ratification  at  all,  unless  such  an 
inference  is  to  be  drawn  from  the  statement  that  "  there  was  no  evi- 
dence offered  or  received  on  the  trial,  except  such  as  related  to  the 
authority  of  the  defendant  to  make  the  note,  and  the  subsequent 
ratification  of  this  act  by  B.  I.  Johnson  &  Go/' 

The  plaintiff's  objections  to  the  instructions  given,  viz. :  That  to 
make  the  ratification  avail,  notice  of  it  should  have  been  given  to 
plaintiffs,  and  that  from  the  language  of  the  instruction  they  might 
infer  that  a  ratification  after  suit  commenced  would  be  a  defense, 
would  not,  of  course,  arise  in  the  absence  of  any  such  evidence. 

If  it  should  be  thought  that  it  is  fairly  to  be  inferred  from  said 
statement,  that  there  was  evidence  tending  to  prove  a  ratification, 
no  inference  can  be  drawn  as  to  when  such  ratification  took  place* 
The  validity  of  a  ratification  does  not,  in  general,  depend  on  its 
being  communicated.  Ba/yUy  v.  Bryaiity  24  Pick.  198.  Therefore, 
before  the  question  of  notice  could  become  material,  it  would  be 
necessary  to  show  a  state  of  factj  imposing  a  duty  on  defendant 
to  notify  plaintiffs  of  such  ratification,  and  damage  resulting  from 
his  neglect  so  to  do. 

If,  for  example,  the  ratification  was  before  the  demand  made  by 
plaintiffs  on  Johnson  &  Co.,  defendant  cannot  be  held  responsible 
for  any  error  prejudicial  to  plaintiffs,  into  which  they  might  be  led 
by  the  statement  of  Johnson  &  Go.  in  refusing  to  pay,  that  defend- 
ant ^had  no  authority  to  make  or  give  said  note,"  until  it  is  shown 
that  he  was  cognizant  thereof,  and  neglected  to  notify  plaintiffs  of 
the  true  state  of  the  case ;  for  the  defendant  could  not  be  taken  to 
anticipate  that  Johnson  &  Go.  would  meet  plaintiff's  demand  with  a 
refusal  to  pay,  and  with  a  statement,  which,  though  literally  true, 
was  false  in  spirit^  suppressing,  as  it  did,  the  truth,  and  suggesting 
t  falaehood,  ▼!&,  that  they  were  not  then  liable.    Plaintiffs,  if  de- 
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oeived  thereby,  might  be  led  ignorantly  to  sue  defendant ;  but  John- 
*6on  &  Go.  being  liable  on  the  note,  plaintiffs  would  have  no  cause 
of  action  against  defendant;  and  as  to  the  cause  of  such  suit,  it 
would  not  have  been  commenced,  if  Johnson  ft  Go.  had  paid  their 
note,  or  not  paying,  had  not  given  plaintiffs  the  false  impression 
above  mentioned.  Johnson  ft  Go.,  not  defendant,  are  responsible 
for  J  hnson  ft  Go.'s  falsehoods. 

If,  indeed,  the  ratification  had  not  taken  place  when  the  nofce  was 
presented  for  payment,  the  defendant  might  be  answerable  for  the 
costs  of  this  suit,  but  in  the  absence  of  any  evidence  as  to  the  tune 
of  ratification,  this  point  does  not  arise. 

Plaintiffs  must  show  error  affirmatively.  The  instmction  lays 
down  a  correct  general  rule.  If  the  facts  in  this  case  were  snch  that 
applied  to  them  without  qualification  it  would  mislead  the  jury,  it  is 
for  plaintiffs  to  show  the  existence  of  those  facts. 

It  appears  from  the  bill  of  exceptions  that  depositions  of  members 
of  the  firm  of  R.  I.  Johnson  &  Go.  were  read  in  evidence  by  defend- 
ant, and  that  certain  interrogatories  were  objected  to,  either  as  lead- 
ing, or  calling  for  incompetent  or  irrelevant  testimony,  the  objections 
overruled,  and  the  answers  received,  to  which  plaintiffs  excepted. 

But  the  answers  are  not  s^t  out,  and,  therefore,  we  need  not  con- 
eider  plaintiffs'  objections  to  the  interrogatories. 

The  answers  may  have  been  favorable  to  plaintiffs,  or  if  irrele- 
vant, it  may  be  that  it  would  have  appeared  upon  the  whole  evidenoe, 
that  they  could  not  have  materially  injured  the  plaintiffs,  and  that 
the  verdict  was  in  all  respects  altogether  according  to  justice. 

•  Judgment  affimmL 


MoLLisoK  V.  Eatok,  appellant 

(16  Minn.  OS.) 

Ooi^JUei  ^  ovlAmfy  —  p<no0r  of  marshal  under  warrant  ^  bankrupieg, 

A.  United  States  marshal,  by  virtue  of  a  warrant  in  bankruptcy,  took  properly 
of  the  bankrupt  from  the  custody  of  a  State  sheriff,  who  had  seized  St  oo 
execution  against  the  bankrupt,  before  the  commencement  of  the  proceed 
ings  in  bankruptcy.     Held,  that  tiie  marshal  was  liable  for  damages  at  tb« 

suit  of  \h**  «)M'rifT. 
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Appbal  by  defendant  from  an  order  denying  a  motion,  npon  the 
reooid,  the  report  of  the  referee  and  a  case  made,  for  a  new  triaL 

The  following  facts  appeared  npon  the  trial  before  the  referee : 
'The  plaintiff  being  sheriff  of  Mower  oonnty,  on  the  24th  day  ot 
March,  1869,  leried  npon  oertain  personal  property  of  T.  &  Oo^ 
under  an  execution  against  them  from  another  county.  The  judg- 
ment against  T.  ft  Co.  was  recovered  March  17, 1869,  in  the  district 
court  of  Olmsted  county.  The  clerk  of  said  court  dated  and  issued 
the  execution  March  20,  1869,  but  the  plaintiff,  as  sheriff,  did  not 
receive  it  until  the  24th  of  the  same  month,  the  day  on  which  the 
judgment  was  docketed  in  his  county,  and  the  property  in  question 
levied  upon  by  him ;  although  it  appears  the  date  of  docketing  was 
a  mistake,  and  should  have  been  March  20th,  instead  of  24th,  and 
was  afterward  so  corrected  by  order  of  the  court 

After  the  levy,  proceedings  in  bankruptcy  were  regularly  insti- 
tuted against  T.  &  Co.,  and  a  warrant  issued  to  the  defendant,  a 
United  States  marshal,  under  which  he  took  from  the  plaintiff  tiie 
property  in  question  on  the  2l8t  day  of  April,  1869.  Plaintiff 
alleges  wrongful  taking  and  conversion,  and  brings  this  action  for 
damages.    The  referee  found  for  the  plaintilE 

(7.  JT.  DaviSy  for  appellant. 
Smith  it  Oilman,  for  respondent. 

Berrt,  J.  [After  deciding  a  question  of  praotice.]  The  remain- 
ing branch  of  appellant's  defense  rests  upon  the  fact  that  he  took 
the  property  in  coutroversy  as  marshal,  by  virtue  of  a  warrant  in 
bankruptcy,  commanding  him  to  take  possession  of  all  the  property 
and  effects  of  said  execution  debtors,  and  safely  keep  the  same  until 
further  order  of  the  United  States  district  court.  Before  the  com- 
mencement of  proceedings  in  bankruptcy,  the  execution  had 
been  levied  by  plaintiff,  as  sheriff,  upon  the  property  in  question, 
and  such  pro})erty  was  taken  from  his  possession  as  sheriff,  '^  with- 
out his  consent,  and  against  his  will,  by  the  defendant,  as  marshal 
aforesaid."  In  Buck  w  Colbath,  3  Wallace,  341,  it  is  said  that 
**  whenever  property  has  been  seized  by  an  officer  of  the  court  by 
rirtne  oi  its  process,  the  property  is  to  be  considered  as  in  the  cus- 
tody of  the  court,  and  under  its  control  for  the  time  being ;  and  no 
other  court  has  a  right  to  interfere  with  that  possession,  unless  it  be 
some  court  which  may  have  a  direct  supervisory  control  over  the 
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court  whose  process  has  first  taken  possession,  or  some  superior 
jnrisdiction  in  the  premises."  See  also  Hagan  v.  Lucas,  10  Peters, 
400 ;  Taylor  v.  CarryU  20  Howard,  586  ;  Freeman  v.  Howtj  24 
id.  450.  We  perceive  nothing  to  take  the  case  at  bar  out  of  the 
rule  thus  laid  down.  Certainly  the  district  courts  of  the  United 
States  have  no  "  direct  supervisory  control  ^  over  any  State  court ; 
and  although  such  district  courts  would  seem  to  be  invested,  to  some 
extent,  with  a  superior  and  paramount  jurisdiction  over  the  estates 
of  bankrupts,  .we  do  not  discover  that  this  jurisdiction  is  broad 
enough  to  authorize  the  marshal,  simply  upon  a  warrant  such  as  wat 
issued  in  this  case,  to  take  from  the  possession  of  a  State  sheriff 
property  held  by  virtue  of  a  levy  of  the  final  process  of  execution 
issued  by  a  State  court,  and  levied  before  the  commencement  of 
bankruptcy  proceedings.  Whether  authority  can  be  conferred  upon 
the  marshal  to  take  property  so  situated  from  the  possession  of  the 
sheriff  upon  some  proceeding  instituted  in  the  State  or  FedenU 
courts  for  the  special  purpose  of  obtaining  such  authority,  the  facts 
presented  by  the  case  at  bar  do  not  call  upon  ns  to  determine. 

JudgfMnt  affirmtd. 


(]siiiiiii.«a.> 
Bkm^'^uttming  forged  paper  mtko>ut  itmmp. 

fTpsa  sa  indictmeiit  for  attering  a  forged  promlBsoiy  note  it  is  no  detpms  that 

the  note  was  not  stamped.    (Sm  note,  p.  154.) 

I]!n)iCTMENT  for  **  uttering  and  publishing  as  true,  a  fiilse  and 
fraudulent  promissory  note."  The  note  was  not  stamped  with  a 
revenue  stamp.  Defendant  moved  to  quash  the  indictment  on  th« 
ground  that  the  note  not  being  stamped,  was  void  upon  its  Cmm^ 
and  the  court  certified  the  case  to  this  court  for  its  opinion. 


01  if.  Start,  county  attorney,  for  the  peopla 
Thlb&rt  <t  Oeerqe^  for  defendants 
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Bbkby,  J.  Defendant  was  indicted  for  falsely  and  felon iouslj 
uttering  and  publishing  as  trne,  to  one  Allen,  August  21,  1870,  a 
certain  false,  forged  and  counterfeit  promissory  note  dated  August 
21, 1870,,  with  intent  (x)  injure  and  defraud  said  Allen,  he,  the  said 
defendant,  well  knowing  the  same  to  be  false,  forged  and  counter- 
feited. There  was  no  revenue  stamp  upon  the  note,  and  under  chap- 
ter  76,  Laws  1870,  a  report  of  the  case  is  certified  to  this  court  for 
our  opinion  upon  the  question  whether  the  absence  of  such  stamp 
is  fatal  to  the  prosecution. 

We  think  not  If  the  making  of  the  instrument  in  question  is 
foigery,  then  the  uttering  and  publishing  of  it  is  the  nttering  and 
publishing  of  a  forged  instrument,  in  contemplation  of  law,  and 
an  indictable,  offense. 

^'Forgery  is  the  fraudulent  making  of  a  false  writing  which  if 
gennine  would  be  apparently  of  some  legal  efficacy/'  2  Bishop's  Or. 
Law,  §  495,  and  note  4;  2  Arch  bold  Cr.  Pr.  and  PI.  552.  The  in- 
quiry then  is,  would  the  note  in  this  case,  if  genuine,  have  been 
upon  its  face  apparently  of  some  legal  efficacy  ?  If  it  would,  then 
as  it  wonld  have  a  legal  tendency  to  effect  the  fraud  against  which 
the  statutes  of  forgery,  and  uttering  and  publishing  forged  paper 
are  directed,  the  forgery,  as  well  as  the  uttering  and  publishing  of 
the  same,  would  properly  be  indictable. 

By  the  congressional  act  of  July  13,  1866,  upon  the  subject  of 
internal  revenue,  it  is  enacted,  that  a  promissory  note  made,  issued 
or  negotiated  with  intent  to  evade  the  provisions  of  the  act,  and 
^not  being  stamped  according  to  law,  shall  be  deemed  invalid  and 
of  no  effect"  If  the  act  stopped  here,  it  might  well  be  as  contended 
by  the  defendant's  counsel,  and  as  appears  to  be  held  in  John  y.  HiB 
SiatBy  23  Wis.  504,  that  the  note  being  invalid  upon  its  face,  and 
therefore  having  no  tendency  to  effect  a  fraud,  could  not  be  the  snb- 
ject  of  forgery.  But  the  enactment  referred  to  is  subject  to  pro- 
visos, under  which  any  party  having  an  interest  in  such  note,  may 
have  the  proper  stamp  affixed  to  it,  so  that  it  shall  be  as  valid  to  all 
intents  and  purposes  as  if  stamped  when  made  or  issued.  Then 
the  promissory  note  in  this  case,  if  genuine,  notwithstanding  it  was 
not  originally  stamped,  might  have  been  subsequently  stamped  at 
the  instance  of  the  owner  of  it,  so  as  to  make  it  as  valid  as  if  stamped 
when  it  was  made  or  issued.  It  follows,  that  if  it  had  been  genuine, 
it  would,  upon  the  face  of  it,  apparently  have  possessed  a  legal  efficacj. 
And  the  fraudulent  making  of  a  promissory  note,  which,  if  genuine, 
•       Vol.  X.  — 80 
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would  apparently  possess  some  legal  efficacy,  being  forgery,  the  ut- 
tering and  publishing  of  sach  note  is  the  uttering  and  publishing 
of  a  forged  note,  and  as  before  remarked  an  indictable  offense.  Oen. 
St  ch.  96,  g  2. 

In  our  opinion,  therefore,  the  motion  to  quash  the  indictment. 
And  dismiss  the  action  on  account  of  the  want  of  a  revenue  stamp 
upor  the  note,  should  be  denied. 

NuTB.— T6  the  same  effect  Is  StaU  v.  HiXU  80  Wis.  416.  In  CdbboiU  r,  Badfitrd.  17  Mlno. 
no,  a  demtiiTer  was  Interposed  to  a  complaint  upon  a  promissory  note  wherein  the  nolt 
was  set  out  In  hoe  verbtt^  on  the  fcround  that  It  was  not  alleged,  nor  did  It  appear, 
that  the  note  was  properly  stamped.  Hdd,  that  the  stamp  was  no  part  of  a  note,  and 
that  the  demurrer  oouid  not  be  sustained.  In  Owiei/  ▼.  Greenioood,  18  Minn.  tfBl  It 
was  also  held  that  a  stamp  Is  no  part  of  a  note,  but  that  In  the  abaenoe  of  evldenoe  to 
the  contrary,  the  presumption  is  that  the  law  was  compiled  with  and  a  proper  i 
aOzed.— Kbp. 


Hnicjur,  appelluty  t.  Thb  Phoskix  Mutual  Lam  bmrsAVOi 

GOMPANT. 


(17 

H.  made  appUcatioii  to  a  Life  Insurance  Compaa/,  throngli  its  aatliorlMd 
agont,  for  an  insaranoe  upon  his  life  for  the  benefit  of  his  wife,  the  plaintiff, 
and  soon  after  left  the  State  upon  a  temporary  absence.  During  his  absence 
the  company  prepared  for  him  a  policy  of  insurance  and  sent  it  to  the  agent 
with  Instructions  to  deliTer  the  same  to  H.  on  receipt  of  the  first  premium. 
The  agent  of  the  company  took  the  policy  to  H's.  place  of  bnsinees  where  ho 
found  his  son  who  had  been  left  in  charge  of  the  business  of  H.,  to  whom  he 
exhibited  .the  policy,  informing  him  that  the  first  premium  of  $100  was 
to  be  paid  in  cash  and  a  note  for  about  the  same  amount  given  to  the  com 
pany.  His  son  said  he  could  not  make  the  cash  payment,  but  gare  his 
father's  note,  as  required  by  the  agent,  who  took  the  same  and  retained  It, 
together  with  the  policy,  saying  he  would  keep  the  policy  good  until  his 
father  came  home.  About  two  weeks  after  H.  died,  nerer  having  returned. 
HM,  that  theiie  was  no  actual  or  constructive  delivery  of  the  policy ;  that 
the  acts  of  the  company  in  executing  a  policy  of  insurance  and  forwarding 
the  same  to  its  agent  to  be  delivered  to  the  insured  on  receipt  of  the  premiom 
were  not  evidence  of  a  contract  to  insure ;  that  while  these  acts  were  indiea- 
tive  of  an  acceptance  of  the  application  of  H.  they  were  evidence  of  aa 
acceptance  only  as  the  basis  of  a  contract  to  be  entered  Into  by  a  policy  to  be 
made  and  delivered  upon  payment  of  the  premium  hy  the  other  part?. 


JULY  TElOl,  ljs:i.  155 


HeinMui  ▼.  The  Phoenix  Mutual  Life  Iniunuioe  Co. 

AcnoK  on  Policy  of  Life  Insaranoe.  Appeal  by  plaintiff  from 
ao  order  denying  a  new  trial.  The  fMts  ftilly  appear  in  the 
opinion. 

Lorenzo  Attu,  for  appellant. 

Bigetaw  dt  Clark,  for  respondent. 

BlBRRTy  J.  By  the  pleadings  and  otherwise  it  is  admitted  in 
this  case  that  the  defendant  is  a  life  insoranoe  company,  doly 
incorporated  nnder  the  laws  of  Gonneoticnty  and  anthorized  to 
transact  business  in  this  State ;  that  on  or  about  July  15thy  1869,  at 
St  Paul,  an  application  was  made  to  defendant  through  its  duly 
authorized  agent  by  Hirch  Heiman  for  an  insurance  upon  his  life 
for  the  benefit  of  the  plaintiff,  his  wife ;  that  defendant  made  out  a 
policy  of  insurance  upon  such  application,  and  transmitted  the  same 
to  its  agent  in  Minnesota  by  whom  it  was  received  on  or  about  the 
3d  day  of  August,  1869. 

Plaintiff  introduced  testimony  tending  to  show  that  about  August 
10th,  Hirch  Heiman  went  out  of  the  State,  (of  which  he  was  a  resi- 
dent,) upon  a  temporary  absence,  leaving  his  minor  son  Isidor  Hei- 
man, in  charge  of  the  business,  which  he  (the  said  Hirch),  followed, 
to  wit:  that  of  a  clothier;  that  on  or  about  August  35th,  and  about 
fifteen  days  after  the  said  Hirch  had  departed  from  this  State  as 
aforesaid,  one  Thompson,  who  had  received  the  policy  itom  Van 
Duzen  (defendant's  general  agent  in  Minnesota),  came  to  the  store 
in  which  Isidor  was  conducting  his  father's  said  business,  and 
informed  said  Isidor  that  he  had  the  policy  before  mentioned,  at  the 
same  time  exhibiting  it  to  said  Isidor  (who  read  it),  and  informing 
him  that  the  first  annual  premium,  about  tlOO,  was  to  be  paid  in 
cash  and  a  note  to  be  executed  for  about  the  same  sum ;  that  Isidor 
told  Thompson,  that  he  could  not  pay  him  any  money,  but  would 
sign  the  note ;  that  at  said  Thompson's  request  he  signed  the  note 
for  and  in  the  name  of  his  father ;  that  Thompson  took  the  nota 
and  put  it  with  the  policy  in  an  envelope ;  that  said  Isidor  then 
asked  said  Thompson  for  the  policy,  but  that  Thompson  said  he 
would  keep  it  till  said  Hirch  Heiman  got  home,  and  would  wait  for 
the  money,  and  keep  the  policy  good  until  then ;  that  said  Thomp- 
son did  not  deliver  the  policy  to  said  Isidor;   that  said  Isidoi 
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informed  said  Thompsou  that  he  expected  his  father  home  in  a  tern 
days ;  that  the  note  has  nerer  been  returned. 

It  was  admitted  that  the  note  signed  by  said  Isidor  as  aforesaid^ 
was  of  the  tenor  following  with  the  blanks  filled  up.    "  Hartfoiv* 

Twelve  months  after  date  for  value  received  I  promise 
to  pay  the  Phoenix  Mutual  Life  Insurance  Company  or  order 

Dollars,  with  interest  payable  annually  in  advance  at  6  per 
oenty  it  being  for  part  premium  due  and  payable  on  policy  No.  — 
of  said  company  on  the  life  of  ,  dated  , 

which  policy  and  all  payments  or  pi-ofits  which  may  become  due 
thereon,  are  hereby  pledged  and  hypothecated  to  said  company  for 
Uie  payment  of  the  note." 

Said  Isidor,  witness  for  plaintiff,  testified  on  cross-examination  at 
follows:  **  Mr.  Thompson  asked  me  for  the  money.  He  said  there 
was  so  much  to  be  paid.  He  asked  if  I  could  pay  it  I  said  I  was 
pretty  short,  but  that  my  father  would  be  home  soon.  He  did  not 
urge  me  to  pay  it,  *  *  *  did  not  tell  me  that  it  was  necessaiy 
to  pay  the  premium."  Josiah  Thompson,  a  witness  caUed  by 
plaintiff,  testified  that  he  received  the  policy  from  Van  Dnzen  (the 
•lefendanf  8  general  agent  in  the  State),  *^  to  deliver  and  collect  the 
premium  on  it  the  same  as  on  other  policies;  that  he  had  no  special 
instructions  in  this  case;  that  his  instructions  in  every  case  were 
that  the  policy  was  not  to  be  delivered  till  he  received  the  pre- 
mium." 


It  further  appears  that  said  Hirch  Heiman  never  returned  home 
after  his  aforesaid  departure  from  the  State ;  that  he  died  on  the  9th 
day  of  September,  1869,  and  it  was  admitted  that  proper  proofs  of 
his  death  had  been  duly  served  upon  defendant.  The  plaintiff,  hav- 
ing introduced  some  other  evidence  not  important  in  considering 
the  questions  presented  upon  the  appeal,  rested  her  case.  There- 
upon defendant  moved  to  ^isniiss  upon  the  ground  that  plaintiff 
had  '^  failed  to  establish  a  cause  of  action."  The  motion  having 
been  granted,  plaintiff  made  a  motion  for  a  new  trial,  and  from  the 
order  denying  the  latter  motion  she  appeals  to  this  court 

Plaintiff  argues  that  the  dismissal  was  erroneous,  first,  because^ 
even  admitting  that  the  ix)lioy  was  never  delivered,  there  was  evi« 
lence  in  the  case  tending  to  prove  a  corUrad  of  insurance,  upon 
which  evidence  the  jury  should  have  been  allowed  to  pass. 

This  position  has  reference  to  the  evidence  that  an  application  for 
tnsnrance  had  been  duly  made,  and  a  policy  based  thereupon  had 
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been  signed  and  sealed  by  the  defendant  and  forwarded  to  an  agents 
whose  duty  it  was  to  receive  the  premium  and  deliver  the  policy  to 
the  insured. 

Plaintiff  contends  that,  upon  this  evidence,  it  was  for  the  jury  to 
determine  whether  the  application  had  been  accepted  by  the  defend- 
anty  arguing  that,  if  it  had  been  accepted,  the  contract  of  insurauo*^ 
existed,  although  the  policy,  the  formal  instrument  evidencing  the 
oon tracts  had  not  been  delivered.  But  as,  independent  of  the  policy 
there  is  nothing  in  the  case  tending  to  show  any  acceptance  of  the 
application  or  any  agreement  to  insure,  the  presumption  is  thut, 
while  there  were  negotiationey  there  was  "  no  contract,  and  no  pur- 
poee  to  oontraot,  otherwise  than  by  a  policy  made  and  delivered 
upon  simnltaneoils  payment  of  premium."  Market/  v.  Mui.  lien, 
Ins.  OO;  103  Mass.  92.  See,  also,  St.  Louis  Mut.  Ins,  Co.  v.  Kf*nncdy, 
6  Bush,  450. 

The  application  for  insurance  is  a  mere  proposal  on  the  f)art  of 
the  applicant  When  the  insurer  signifies  his  CLcceptance  of  it  to  the 
proposer  (and  not  before),  the  minds  of  the  parties  meet  and  the 
oontraot  is  made.  '  Tayhe  v.  Merchants  Fire  Ins.  Co.^  9  How.  390 ; 
Flanders  on  Insuranoe,  109.  This  acceptance  must  be  signiOt;d  by 
some  aot|  a  simple  mental  acceptancei — a  mere  thought — amount- 
ing to  nothing. 

Now  the  acts  of  the  defendant,  relied  on  by  the  plaintiff  as  show- 
ing an  aooeptanoe  of  her  proposal,  are  the  making  of  the  policy,  and 
file  forwarding  of  the  same  to  an  agent>  whose  duty  it  was  to  receive 
file  premium  and  deliver  the  policy  to  the  insured ;  to  which  may, 
in  this  case,  be  added  the  presentation  of  the  policy  to  plainti£Pa 
alleged  agent 

But  while  these  acts  were  indicative  of  an  acceptance  of  plaintiff's 
application,  they  were  under  the  presumption  above  mentioned,  evi- 
dence of  an  ac($eptance  only  as  the  basis  of  a  contract  to  be  entered 
into  by  a  policy,  which  was  to  be  made  and  delivered,  so  as  to 
become  operative  as  a  contract,  only  upon  the  simultaneous  payment 
of  the  premium.  In  other  words,  these  acts  on  defendant's  part 
were  evidence,  not  of  a  contract  to  insure  but  of  a  willingness  U: 
enter  into  such  contract  upon  performance  (L  e^  upon  payment  of 
the  premium),  by  the  other  party. 

It  may  further  be  added,  in  reply  to  a  portion  of  the  oounsors  rea 
•oning,  that  the  application  being  a  mere  proposal  *' cannot  be  con 
verted  into  a  contract  by  delay  on  the  part  of  the  company,"  or  it^ 
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■gent,  in  rejecting  or  accepting  it    Flanders  on  Insurance,  109 ; 
Insurance  Co.  v.  Johnsouy  II  Harris,  (Tenn.)  72. 

So  far  then  as  the  first  position  taken  by  plaintiflTs  counsel  is  con- 
cerned, the  dismissal  of  the  action  was  not  erroneous. 

In  the  second  place  the  plaintiff  insists  that  the  dismissal  wa« 
wrong,  because  there  was  evidence  in  the  case  tending  to  prove  a 
delivery  of  the  policy. 

It  is  not  claimed  that  the  exhibition  of  the  policy  to  Isidor 
Heiman,  or  his  temporary  possession  of  the  same  while  reading  it, 
amount  to  a  delivery.  The  policy  was  evidently  handed  to  him  for 
inspection  simply,  and  not  with  the  design  of  vesting  its  legal 
possession  in  him  or  in  any  person  through  him.  Mackey  v.  Mut. 
Ben.  Ins.  Co.,  supra^  89.  A  delivery  may  '*  either  be  actual,  that  is 
by  doing  something  and  saying  nothing,  or  verbal,  that  is  by  saying 
something  and  doing  nothing,  or  it  may  be  by  both.  But  it  must 
be  by  something  answering  to  one  or  the  other  or  both  these,  and 
with  an  intent  thereby  to  give  effect  to  the  deed.''  2  Washb.  Real 
Prop.  (578),  and  cases  cited ;  Stevens  v.  Hatch,  6  Minn.  74 ;  Hills  ▼• 
Oore,  20  Pick.  35. 

In  the  case  at  bar  there  is  no  evidence  tending  to  show  any  tians- 
fer  of  the  legal  manual  possession  of  the  policy  to  the  assured,  or  to 
any  person  for  her  so  as  to  constitute  a  delivery  in  fact  This  being 
so,  the  policy  is  prima  facie  incomplete  as  a  contract  {Collins  v. 
Ins.  Co.j  quoted  in  Flanders  on  ins.  104  note)y  and  the  burden  is 
upon  the  plaintiff  to  show  that  the  real  intention  and  undersUind- 
ing  was,  to  pass  the  legal  title  and  possession  without  or  before  pay- 
ment of  the  premium  {Mackey  v.  Mut.  Ben.  Ins.  Co,,  supra),  and 
without  delivery  in  fact ;  and  to  account  for  the  circumstance  that 
the  policy  had  not  been  put  into  her  possession,  as  contracts  of  the 
kind  usually  are  when  completely  executed ;  or,  in  other  words,  to 
show  that,  though  retained  by  Thompson,  the  policy  was  construe" 
lively  delivered,  or  in  the  language  of  the  plaintiff's  counsel,  thai 
Thompson's  possession  was  the  possession  of  the  assurecL  To  show 
this,  plaintiff  must  prove  that  there  was  something  said  or  done,  or* 
both,  with  the  intent  thereby  to  give  effect  to  the  policy. 

Plaintiff  relies  upon  the  testimony  of  Isidor  Heiman  as  follows: 
^'I  said  I  coald  not  give  him,  (Thompson),  any  money,  as  we  were 
short,  but  I  would  sign  the  note,  and  I  signed  it  for  my  father  at 
Mr.  Thompson's  request  He  took  the  note  and  pat  it  with  the  {loliqy 
in  ao  envelope.     I  then  asked  him  for  the  policy,  bat  he  aaid  he 
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would  keep  it  till  my  father  got  home,  he  said  he  would  wait  for  the 
money  until  my  faUier  got  home,  and  would  keep  the  policy  good 

antil  then." 

« 

In  considering  this  testimony  it  is  material  to  hear  in  mind,  that 
there  was  no  manual  deliyery  of  the  policy.  This  makes  the  refusal 
to  deliTcr  upon  express  request  quite  significant. 

The  refusal  goes  to  show  not  only  that  Thompson  did  not  intend 
to  give  effect  to  the  policy,  but  that  he  meant  to  have  his  intention 
dearly  understood,  but  viewed  in  connection  with  Thompson's  posi- 
tive refusal  to  deliver,  we  think  that  a  more  particular  analysis  of 
the  language  above  quoted  places  the  fact,  that  there  was  no  intent 
to  give  effect  to  the  policy,  beyond  doubt  '*  He  said  he  would  keep 
it  (the  policy),  till  my  father  got  home."  Certainly  there  is  nothing 
in  these  wonLs  indicating  the  intent  referred  to.  '^  He  said  he  would 
▼ait  for  the  money  until  my  father  got  home."  This  is  not  saying, 
that  he  will  give  credit  for  the  cash  part  of  the  premium,  and  mean 
time  hold  the  policy  as  a  deposit,  and  as  the  property  of  the  assuivd ; 
but  the  policy  is  retained  for  the  payment  of  the  premium  (Hoyt  v. 
Mui.  Ben.  Life  Ins.  Co.y  98  Mass.  544).  Thompson  saying  in  effect, 
*'  I  will  fwt  deliver  the  policy,  so  as  to  make  it  operative  as  a  con- 
tract, because  the  money  is  not  paid;  but  I  will  retain  the  policy, 
and  wait  until  Hirch  Heiman  returns,  to  give  him  an  opportunity 
to  pay  the  money  and  receive  a  delivery  of  the  policy." 

The  case  is  not  analogous  to  those  in  which  policies  have  been  iv 
fact  delivered  (though  in  violation  of  their  own  terms  or  of  author- 
ity), before  premium  paid',  pre-payment  having  been  waived  or  a 
credit  given  for  the  premium.  Policies  issued  under  such  circum- 
stances have  been  upheld  because  actually  delivered^  and  with  intent 
that  they  shall  take  effect  Sheldon,  v.  Conn.  MuL  Life  Ins.  Co.,  25 
Conn.  207;  Ooit  v.  National  Protection  Ins.  Co.^  25  Barb.  190 ;  Shel- 
don V.  Atlantic  Ins.  Co.y  26  N.  Y.  460.  There  is  no  credit  given  in 
the  case  at  bar,  not  only  because  none  is  expressed,  but  because, 
there  being  no  delivery  of  the  policy  but  a  refusal  to  deliver  it,  therf* 
was  no  consideration  moving  from  the  defendant  for  any  obligation 
on  the  part  of  the  assured,  for  which  to  give  credit ;  and  for  the 
further  reason,  that  there  was  no  consideration  moving  from  the 
assured  for  any  agreement  on  the  part  of  the  defendant  to  give 
credit  Hoyt  v.  Mut.  Ben.  Life  Ins.  Co.,  supra.  '^  And  would  keep 
(he  policy  good  until  then."  Now  keeping  in  mind  that,  when  thii 
was  said,  there  had  been  no  actual  delivery  of  the  policy,  but  a  re- 
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tnaal  to  deliver  it,  and  that  there  had  been  no  agreement  to  bold  H 
as  the  property  of  the  assured,  it  seems  to  as  that  tbese  words  can 
only  mean,  iiiat  he  woald  keep  the  policy  as  good  as  it  then  was 
He  does  not  agree  to  make  it  good,  to  make  it  operative  as  a  con- 
tract, to  give  effect  to  it  as  a  policy,  bat  simply  to  keep  it  good. 
As  is  suggested  by  the  counsel  for  defendant,  we  think  this  means 
nothing  more  than  that  he  would  retain  the  policy,  that  is  to  say, 
would  not  return  it  to  the  home  office,  (as  is  usually  required),  but 
would  keep  it  good ;  so  that  when  Hirch  Heiman  returned  he  might 
have  the  same  opportunity  to  pay  the  premium,  aud  take  a  delivery 
of  the  ix>licy,  that  he  would  have  had  if  then  present 

It  is  to  be  observed  also  that  Thompson  said  he  would  keep  the 
policy,  wait  for  the  money,  and  keep  the  policy  good,  all  until  Hirch 
Hetman  got  home.  All  of  these  allied  promises  are  based  then  npon 
the  idea  that  Heiman  would  get  home.  The  words  italicised  are 
(Jien,  as  it  seems  to  us,  in  the  nature  of  a  condition,  npon  the  ful- 
fillment of  which,  whatever  binding  force  these  promises  may  pot* 
less,  depends. 

It  is  as  if  Thompson  had  promised  to  do  these  things  nntil  Hei- 
man  came  home,  if,  or  provided,  he  came  home.  When  the  fulfiU* 
ment  became  impossible,  as  it  did  by  Heiman's  death,  the  promises, 
if  ever  binding,  bound  no  longer. 

As  to  the  note,  when  it  is  considered  with  reference  to  the  cir- 
cumstances under  which  the  testimony  shows  it  to  have  been  taken, 
it  has  no  tendency  to  show  a  delivery  of  the  policy,  actual  or  con- 
structive, or  any  intent  to  give  effect  to  the  same  as  a  contract. 
Admitting  that  Isidor  Heiman  had  authority  to  make  the  note,  it 
could  at  most  only  go  in  part  payment  of  the  premium  and  unless 
it  was  so  agreed  (and  there  is  no  evidence  of  such  agreement),  the 
assured  would  not,  upon  simply  executing  and  delivering  the  note, 
be  entitled  to  a  manual  delivery  of  the  policy,  or  to  claim  that 
Thompson's  possession  of  it  should  be  held  to  be  her  possession; 
for,  notwithstanding  the  execution  of  the  note,  the  condition  upon 
which  defendant's  liability  upon  the  policy  is  to  attach,  is  in  part 
unperformed.  Flanders  on  Ins.  110 ;  Sandford  v.  The  TVuit  Fire 
Ins.  Co.,  11  Paige,  547. 

Nor  is  the  retention  of  the  note  by  the  defendant  or  its  agent 
important.  Admitting  that  it  is  negotiable  paper,  and  that  it  does 
not  carry  notice  of  its  infirmity  upon  its  face,  there  is  nothing  in 
this  case  to  show  that  defendant  has  neitotiated  it,  or  daims  to  hold 
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it  adversely,  or  is  not  ready  to  deliver  it  up  on  proper  demand.  Cer- 
tainly it  is  not  defendant's  duty  to  seek  out  the  proper  person  to 
whom  to  tender  it  or  give  it  up.  See  Parker  v.  Parker^  1  Gray, 
409,  and  SL  Louis  M\t.  Life  Lis.  Co.  v.  Kennedy^  supra. 

Passing  from  these  details,  when  we  consider  generally  that  all 
that  was  said  and  done  at  the  interview  between  Thompson  and 
fsidor  Heiman  was  said  and  done  in  immediate  connection  with 
Thompson's  positive  refusal  to  deliver  the  policy,  we  think  there  is 
no  reasonable  construction  of  his  language  or  acts  which  will  justify 
the  inference  that  though  he  refused  to  give  eflTect  to  the  policy  by 
manual  delivery,  he  intended  or  was  understood  to  intend,  that  he 
would  hold  the  policy  as  the  property  of  the  assured,  thereby  mak- 
ing a  constructive  delivery  of  it,  so  that  his  possession  would  be 
assured's  possession,  and  the  policy  be  as  good  to  her,  to  all  intents 
and  purposes,  as  if  he  had  made  manual  delivery  thereof.  And 
this  inference  is  still  more  unwarrantable  whcu  \\\'  call  to  mind 
that,  npon  the  testimony  introduced  by  plaintiff,  it  appears  that 
Thompson  was  instructed  not  to  deliver  policies  until  the  premiums 
were  paid,  and  that,  in  the  absence  of  clear  ai!irmative  evidence  to 
the  contrary,  he  is  not  to  be  presumed  to  have  disobeyed  hie  instruo* 
tions  and  violated  his  obligation  to  his  principal. 

As  in  our  opinion,  then,  the  plaintiff  failed  to  adduce  evidence, 
which,  by  any  fair  construction,  tends  to  establish  a  contract  of 
insurance  or  a  delivery  of  the  policy,  actual  or  constructive  ^le 
order  dismissing  the  action  was  right  and  the  order  denying  a  *  ** 
trial  must  be  affirmed. 

Ordered  aecardingl\ 


HxBBiOK,  appellant,  v.  Baldwiv. 

(17  Minn.  200.) 

Pnmimerif  ncie — alteration  of—  noUvr^e  protest  ecidenee  efwkaL 

Defendant  indorsed  a  promisflory  note  for  the  accomodation  of  the  maker,  who 
afterward,  and  without  the  Icnowledge  of  defendant,  changed  the  note  hj 
adding  to  the  body  of  it  the  following  words :  '*  Payable  before  maturity* 
and  interest  on  unexpired  term  refunded  if  I  so  elect  '*  and  negotiated  it  to 
plaintiff  who  was  a  bona  fide  holder  thereof,  for  value  and  without  notice  of 
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the  alleged  alteration.  Held,  that  the  alteration  was  immaterial  as  to  de- 
fendant, and  his  liability  not  affected  thereby. 

Held  also,  that  the  presamption  in  the  absence  of  proof  to  the  contrary.  Is  that 
the  maker  of  a  promissory  note  resided  at  the  place  where  the  note  wasznada 
at  the  time  he  made  the  note,  and  that  where  a  note  is  made  by  a  resident  of 
the  State  who  before  its  maturity  removes  from  the  State  and  takes  up  %. 
permanent  residence  elsewhere,  it  is  sufficient  to  present  the  note  for  pay. 
ment  at  the  maker's  last  place  of  residence  in  the  State. 

The  notary's  certificate  of  protest  being  admitted  in  evidence  without  objectioiiy 
except  as  to  proof  of  its  execution.  Held,  competent  to  prove  by  statemmit* 
therein,  that  the  maker  of  the  note  protested,  had  left  the  State  and  had  na 
residence  or  place  of  business  therein. 

AcTiOK  on  promissory  note  against  an  accommodation  indorser.^ 
Appeal  by  plaintiff  from  judgment  of  the  court  before  whom  the 
cause  was  tried  without  a  jury.  The  facts  fully  appear  in  the 
opinion. 

TTiamas  Loivry,  for  appellant 
Cor^ieU  (£  Bradley,  for  respondent. 

Bebbt,  J.  Defendant  Putnam  made  a  promissory  note  for  $7M^ 
payable  six  months  after  date  to  defendant  Baldwin,  who  indorsed 
the  same  and  returned  it  to  the  makei.  The  note  was  mad3  wholly 
for  Putnam's  benefit,  Baldwin  being  a  mere  accommodation  indor- 
ser.  At  the  time  of  the  indorsement  and  return  aforesaid  the  note 
was  undated,  but  a  date,  was  subsequently  inserted  by  Putnam,  pur- 
suant to  an  understanding  between  him  and  Baldwin.  After  the 
note  was  indorsed  and  returned  as  aforesaid,  Putnam,  without  the 
knowledge,  privity  or  consent  of  Baldwin,  added  to  the  body 
of  the  note  the  words  following,  to  wit:  "  Payable  before  maturity, 
and  interest  on  unexpired  term  refunded,  if  I  so  elecf  In  this 
conditiorf  the  liote  was  negotiated  and  delivered  by  Putnam  to  the 
plaintiff,  who  is  a  bo?ia  fide  holder  thereof  for  value,  and  who,  at  the 
time  of  the  sale  and  delivery  of  the  note  to  him,  had  no  notice  that 
tlie  note,  as  it  was  written  when  indorsed  by  Baldwin,  had  been  in 
any  respect  changed.  The  court  below  gave  judgment  for  Baldwin 
upon  the  ground  that  the  addition  of  the  words,  "  Payable  before 
maturity,  etc.,"  was  a  material  alteration  of  his  contract  of  indorse- 
nicnt,  and  discharged  him  from  liability  thereon. 

This  is  not  a  case  in  which,  whether  the  alterations  b)  materia!  or 
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imnuiterialy  the  fncLker^s  contract  is  invalidated,  ^or  fiie  alleged  alter- 
ation was  made  by  the  maker,  and  before  the  note  was  put  into  cir- 
calation.  Whether  the  addition  of  the  words  mentioned  is,  as  to 
the  plaintiff,  to  be  regarded  as  an  alteration  at  all  in  any  legal 
sense;  whether,  nnder  the  facts  appearing,  Putnam,  the  maker, 
muy  not,  as  respects  the  plaint  iff,  properly  be  regarded  as  an  agent 
of  Baldwin,  the  indorser,  in  adding  to  the  note ;  or  if  Patnam  be 
not  such  agent,  strictly  speaking,  whether  Baldwin  may  not  be  held 
responsible  upon  the  principle  that,  when  one  of  two  innocent  per- 
sons must  bear  a  loss  occasioned  by  the  act  of  a  third  person,  it  must 
fall  on  him  who  employed  such  person  and  furnished  or  intrusted 
him  with  the  means  of  consummating  the  injurious  act,  are  impor- 
tant questions,  the  bare  statement  of  which  suggests  many  difficul- 
ties. See  Young  v.  Grotey  4  Bingham,  253 ;  Putnam  v.  Sullivan,  4 
Mass.  45;  Briiton  v.  Dierk,  46  Mo.  591;  Waterman  v.  Vose,  43 
.Mc  504 ;  Wood  v.  Steele,  6  Wallace,  80 ;  Wade  v.  Withington,  1 
Allen,  562 ;  Woodworth  v.  Bank  of  Amei'ica,  19  Johnson,  393  op. 
Chancellor  Kent.  But  as  the  satisfactory  solution  of  these  ques- 
tions might  require  some  additional  findings  of  facts,  and  as  they 
were  not  very  thoroughly  discussed  at  bar,  we  forbear  to  consider 
them  at  this  time. 

Admitting,  however,  that  the  addition  mentioned  is  an  alteration 
of  the  note  as  to  Baldwin,  his  contract  of  indorsement  is  not 
thereby  invalidated  unless  the  alteration  is  material.  2  Parsons'  Bills 
and  Notes,  564,  582 ;  2  Parsons'  Contracts,  720 ;  1  Smith  Lead. 
Cases,  [966].  But  to  be  material,  the  alteration  must  in  some  way 
affect  the  rights  or  obligations  of  Baldwin  under  his  contract  of 
indorsement.  His  rights  are,  at  the  maturity  of  the  note,  to  have 
the  same  duly  presented  to  the  maker,  payment  of  tlie  same  duly 
tlemanded,  and,  in  case  of  non-payment,  to  receive  due  notice 
thereof;  and,  if  he  is  himself  compelled  to  pay  the  note,  he  has  a 
right  of  recourse  over  against  the  maker.  His  obligation  is  to  pay 
the  note,  if,  upon  proper  presentation  and  demand,  the  same  is  not 
paid  by  the  maker,  and  notice  of  non-payment  is  duly  given  to  him- 
self. It  is  hardly  necossary  to  say  that  these  rights  and  obligations 
are  not  in  any  way  changed  or  affected  by  the  so-called  alteration, 
and  we  are  therefore  of  opinion  that  it  cannot  be  held  to  be  material. 

The  court,  before  which  this  action  was  tried  below  without  a 
jury,  finds,  "that  at  maturity  the  said  note  was  presented  for  pay- 
ment at  the  last  place  of  residence  of  said  maker  in  this  State,  the 
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said  maker  having  left  this  State  and  having  no  residence  or  place 
of  business  therein,  and  payment  thereof  demanded,  which  was 
refused,  and  thereupon,  the  same  day,  said  note  was  protested  for 
non-payment,  of  all  which  notice  was  regulai'ly  served  on  said  de- 
fendant, Rufus  J,  Baldwin,  as  indorser." 

The  only  evidence  offered  to  establish  the  facts  thus  found  is  the 
instrument  of  protest,  which  states,  among  other  things,  that  the 
notary  presented  the  note  ''at  the  last  place  of  residence  of  tlie 
maker,  in  this  State,  said  maker  having  left  this  State,  and  havinj 
no  residence  or  place  of  business  therein,  and  demanded  pa3rmenc 
of  the  same,  which  was  refused."  It  is  insisted  by  the  defendant^ 
that  this  is  not  proper  evidence  of  presentment  and  demand,  nor  ot 
an  excuse  for  the  omission  of  such  demand  and  presentment.  The 
defendant  makes  this  point  upon  the  ground  that,  even  if  the  cour/ 
below  erred  in  believing  the  alteration  material,  and  therefore  it 
giving  judgment  for  defendant  Baldwin,  the  judgment  should  b* 
sustained,  because  Baldwin  was  not  properly  charged  as  .'rdorser  bj 
due  demand  and  presentment  of  the  note  to  the  maker. 

The  rule  appears  to  be,  that  when  a  note  is  made  by  a  resident  o; 
a  State,  who  before  its  maturity  removes  from  such  State  and  takei 
up  a  permanent  residence  elsewhere,  it  is  sufficient  to  present  tb# 
note  for  payment  at  the  maker's  last  place  of  residence  in  the  Stat« 
from  which  he  has  so  removed.  Taylor  v.  Snyder,  3  Denio,  145 : 
Wheeler  v.  Field,  6  Metcalf,  294 ;  though  whether,  under  such  cir- 
cumstances, presentment  and  demand  are  not  entirely  excosed^ 
seems  not  altogether  free  from  doubt.  McOruder  v.  Bank  of  Wash- 
ington, 9  Wheaton,  602 ;  Foster  v.  Jiilien,  24  N.  Y.  28.  But  it  is 
urged  that,  admitting  the  competency  of  the  above-quoted  state- 
ments found  in  the  instrument  of  protest,  there  is  nothing  to  show 
that  the  maker  of  the  note  in  suit  was  a  resident  of  th.e  State  at  the 
time  when  he  made  the  note.  It  is  however  found  by  the  court, 
from  evidence  in  the  case,  that  the  note  was  made  in  the  State,  and 
the  presumption,  in  the  absence  of  proof  to  the  contrary,  is  that  the 
maker  resided  at  the  place  where  the  note  was  made,  for  the  same 
reason  that  it  is  presumed  that  the  maker  resides  at  the  place  where 
a  note  is  dated,  whenever  it  is  dated  at  any  particular  place,  as  the 
note  is  not  in  the  present  instance.  Taylor  v.  Snyder,  supra ;  Smith 
T.  Philbrich,  10  Gray,  253. 

It  is  further  contended  that  it  was  not  competent  to  prove,  by 
statements  contained  in  the  instrument  of  protest,  that  Putnam  had 
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left  this  State  and  had  no  residence  or  place  of  business  here.  But 
it  is  a  sufficient  answer  to  this  position^  that  the  instrument  of  pro- 
test, containing  the  statements  referred  to,  was  received  in  evidence 
without  any  thing  which  can  be  treated  as  an  objection,  since  the 
settM  case  shows  that  when  tlie  note  and  instrument  of  protest 
were  offered  in  evidence,  defendant  objected  to  their  reception  solely 
upon  the  ground  that  ''  the  said  note  is  not  such  paper  as  tho 
sUitute  makesprima  facie  evidence  of  its  own  execution."  If  phiin- 
tiil  had  been  properly  notified  of  any  objection  to  the  instrument  of 
protest  as  evidence,  he  might  have  offered  other  testimony  in  it« 
place  or  to  supplement  it.    McOormich  v.  Fitchy  14  Minn.  264. 

From  all  this  it  follows  that  there  was  evidence  in  the  case  to 
show  that  Putnam  resided  in  this  State  at  the  time  of  the  execntion 
of  the  note,  and  that  he  had  removed  herefrom  and  resided  elsewhere 
at  the  time  of  the  protest,  that  is  to  say,  after  the  making,  and  be- 
fore the  maturity,  of  the  note,  and  that  such  presentment  and  de- 
mand as  the  law  pronounces  sufficient  were  made.  These  views  also 
dispose  of  the  point  made  upon  the  complaint 

Judgnieni  reversed. 


KiiTTONy  appellant,  t.  Wohlfobd. 

(17  Minn.  2».) 
Prommory  note — delivery. 

The  Uct  that  there  wm  no  denvery  of  a  promiflsoiy  note  to  any  person  bj  oi 
on  behalf  of  the  maker  is  no  defense  to  an  action  on  the  note  by  a  bona  fide 
iMlder  for  valae  who  received  it  before  maturity. 

AcnON  on  a  promissory  note.    Judgment  on  a  rerdict  for  th« 
defendant     Appeal  bv  plaintiff  from  order  denying  a  new  trial. 

Wheehck  £  Coggewell,  for  appellant 

Gordon  E.  Cole,  for  respondent 

4^BRKV,  I.    This  is  an  action  upon  a  promissory  note  payable 
•/y  it^  terms  1  »  C.  W.  Stevens,  or  bearer,  and  signed  by  the  defendant 
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There  was  plenary  evidence  showing  that  the  plaintiff  is  a  bona 
fide  holder  of  the  note,  having  purchased  the  same  before  maturity, 
in  good  faith,  without  notice  and  for  value. 

The  only  defense  urged  here  is  that  there  was  no  delivery  of  the 
note  to  any  person  by  or  on  behalf  of  the  defendant;  that  for  want 
of  delivery  it  is  not  the  note  of  defendant,  and  he  is  not  liable  thereon 
even  to  a  bwia  fide  holder.  "A  bona  fide  holder  for  value,  witliout 
notice,  is  entitled  to  recover  upon  any  negotiable  instrument  which 
he  has  received  before  it  has  become  due,  notwithstanding  any 
defect  or  infirmity  in  the  title  of  the  person  from  whom  he  derived 
it;  as,  for  example,  even  though  such  person  may  have  acquired  it 
by  fraud,  or  even  by  theft,  or  by  robbery."  Story  on  Prom.  Notes, 
§191;  2  Gr.  Ev.  §171;  Swift  y.  Tyson,  16  Pet  1;  Goodman  v. 
SimondSy  20  Howard,  365;  liaphael  v.  Bank  of  England,  17  C.  B. 
162 ;  Wimler  v.  Quild,  20  Pick.  645 ;  Magee  v.  Badger,  34  N.  Y. 
249 ;  Powers  v.  Ball,  27  Vt,  662 ;  Catlin  v.  Hauee,  1  Duer,  325 ; 
Oould  V.  Segee,  5  Duer,  268;  Marston  v.  Allen,  8  Mees.  &  Welsby, 
494 ;  Smith's  Lead.  Gases  [597]  et.  seq. ;  1  Boss  Lead.  Gases  205 
et.  seq. 

The  fact  that  there  has  been  no  delivery  of  the  instrument  by  oi 
for  the  maker,  or  by  or  for  an  indorser  through  whom  the  holder 
must  claim,  is  a  defect  or  infirmity  of  title  within  the  meaning  of 
the  rule  above  cited,  a  rule  which  is  said  to  be  laid  up  among  the 
fundamentals  of  the  law.  Worcester  County  Bank  v.  Dorchester  (S 
Melton  Bank,  10  Gushing,  488 ;  Edwards  on  Bills  and  Notes,  188 ; 
Oould  V.  Segee,  supra;  Itigharn  v.  Primrose,  7  G.  B.  (N.  S.)  82; 
Shipley  v.  Carroll,  45  111.  285 ;  Clark  v.  Johnson,  54  111.  296. 

The  order  de?iying  a  new  trial  must  be  reversed. 

Nan.'- See  oonCrti,  Burson  ▼.  Huntington^  4  Am.  R.  497.— Bsp. 


Pbice  V.  Phcekix  Mutual  Life  lyauEAXOE  Gompajtt,  appellant 

on  Minn.  497.) 
l^e  inmiranoe  ---partiei — repretetUcUions  and  loarraniiei  -^"famUjfphyrieian," 

A  policy  of  life  inenrance  provided  that  in  case  of  the  death  of  the  asRured 
**  the  amoant  of  said  inaarasce  shall  be  payable  to  their  children  for  theif 
use,  or  their  guardian,  if  under  age."  Held,  that  an  action  on  the  poli«*y  was 
well  brought  by  the  guardian  ad  Utem  of  the  children,  being  under  age. 

A  policy  of  life  insurance  provided  that  "  if  any  of  the  declarations  or  states 
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ments  nuule  in  the  application  for  this  policj,  upon  the  faith  of  which  this 
policj  la  iasned,  ehall  be  found  in  any  respect  untrue/'  the  policy  shall  be 
▼oid^  and  purported  to  be  made  bj  the  insurers  in  consideration  of  the  repre. 
sentations  made  to  them  in  the  application  for  this  policy.  Held,  that  the 
answers  to  the  qnestions  in^  the  application  were  representations  and  not 
warranties,  and  that  their  nntruth  was  matter  of  defense  to  be  pleaded  and 
proved  by  the  insurer. 

Held  also,  that  such  representations  are  made  oondusively  material  by  the 
terms  of  the  policy. 

The  term  "  family  physician  of  the  party/'  as  used  in  the  policy,  7iM  to  mean 
the  physician  who  usually  attends  and  is  consulted  by  the  members  of  a 
family  in  the  capacity  of  physician,  whether  or  not  he  usually  attended  on,  or 
was  consulted  by,  the  insured  himself  McMillah,  J.,  disaentiiig.  (jSm 
note  p.  t83.) 

Appeal  by  the  defendant  from  an  order  denying  a  new  triaL 
The  opinion  states  the  case. 

Bigdow  £  Clark,  for  appellant 

OonieU  £  Bradley,  for  respondents. 

Bekby,  J.  This  is  an  action  upon  a  life  insurance  policy  npon 
the  life  of  Richard  Price. 

By  the  terms  of  the  policy  the  defendant  promises  to  pay  the  sum 

fissured  to  Anna  D.  Price  (the  wife  of  said  Richard),  upon  whose 

application  and  for  wliose  benefit  in  the  first  instance  the  policy 
was  issued. 
The  policy  further  provides  as  follows  :  "In  case  of  the  death  of 

«aid  Anna  D.  Price  before  the  decease  of  the  said  Richard  Price,  the 

amount  of  the  said  insurance  shall  be  payable  to  their  children,  for 

their  use,  or  to  their  guardian,  if  under  age,  within  ninety  days 

after  due  notice  and  proof  of  the  death  of  said  assured  as  aforesaid." 

Anna  D.  Price  having  died  before  her  husband  Richard  Price,  the 

said  Lizzie  D.  and  Dunbar  Price,  being  their  minor  children,  bring 

this  action  by  said  Elon  Dunbar,  duly  appointed  their  guardian  nd 

litem  to  prosecute  the  same.    The  defendant  insists  that  the  action 

should  have  been  brought  by  the  general  guardian  of  said  minors. 

But  we  are  of  a  different  opinion.     Admitting  that  the  guardian 

named  in  the  policy  is  the  general  guardian,  we  think  that  while 

the  words  "payable    ♦    ♦    ♦    to  their  guardian    *    ♦    *    within 

ninety  days/'  etc.,  give  the  defendant  the  privilege  and  make  it  its 

duty  to  pay  the  sum  assured  to  such  guardian  (if  the  children  am 

Qnder  age),  within  ninety  days,  it  docs  not  follow  that  an  action 
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brought  to  recover  the  sum  assured  must  he  brought  in  the  name  of 
such  general  guardian.  The  children  are  tlie  real  parties  in  interest, 
and,  therefore,  the  action  is  under  the  statute  (ch.  66,  Oen.  Stats. 
§§  26,  30),  well  brought  by  them  in  their  own  names,  they  appear- 
i'tig  by  a  guardian  ad  litem.  Even  if  the  general  guardian  be  re^rarded 
as  a  trustee  of  an  express  trust,  the  statute  authorizing  such  tnisti'CH 
to  bring  actions  in  their  own  names,  is  not  imperative,  but  permis- 
sive  in  its  terms.    Ch.  66,  Gen.  Stats,  g  28. 

This  action  was  brought  in  the  Hennepin  county  district  court,. 
November  9th,  1869.  The  complaint,  among  other  things,  alleges 
that  on  the  10th  day  of  June,  1867,  Anna  D.  Price,  who  was  then 
the  wife  of  Bichard  Price,  entered  into  a  contract  of  insurance  with 
the  defendant  upon  her  said  husband's  life.  The  complaint  seta 
forth  the  policy  in  fulL  The  consideration  for  the  policy  is  expressed 
in  it  to  be  the  representations  made  to  defendant  in  the  application 
for  the  policy,  and  the  premium  paid  and  to  be  paid.  The  policy 
contains  the  following  provision :  '^  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  intent  and  meaning  of  this  policy,  and  the 
same  is  accepted  by  the  assured  upon  these  express  conditions,  that 
*  *  *  in  case  he  shall  die  by  the  hand  of  justice,  or  in  consiv 
quence  of  a  duel,  or  of  the  violation  of  any  law  of  these  States  or  of 
tiie  United  States,  or  of  any  other  country  which  he  may  be  per- 
mitted under  this  policy  to  visit  or  reside  in,  or  if  any  of  the  declara- 
tions or  statements  made  in  the  application  for  this  policy,  upon 
the  faith  of  which  this  policy  is  issued,  shall  be  found  in  any  respect 
untme,  then,  and  in  every  such  case,  this  policy  shall  be  null  and 
void.''  The  complaint  further  alleges  the  death  of  said  Anna,  Sep- 
tember 28th,  1867,  and  the  death  of  said  Bichard,  March  2d,  1869 ; 
and  ^Hhat  up  to  March  2d,  1869,  all  the  terms,  agreements  and 
stipulations,  of  said  policy  of  life  insurance,  that  were  to  be  per- 
formed on  the  part  of  said  assured,  had  been  fully  and  faithfully 
performed,  and  complied  with;"  that  proper  notices  and  proo& 
nave  been  duly  made,  but  the  defendant  has  failed  to  pay  any  part 
of  the  sum  assured.  The  complaint  does  not  set  out  the  application 
referred  to  in  the  policy,  nor  state  what  the  "  declarations  or  state- 
ments" made  in  the  application  and  referred  to  in  the  policy  were. 

Defendant's  answer  admits  the  making  of  a  contract  of  insurance 
with  Anna  D.  Price,  and  that  the  policy  set  out  in  the  complaint 
^lon tains  a  part  of  said  contract,  but  denies  that  the  policy  contain? 
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the  whole  contract,  and  alleges  that  the  application  referred  to  in 
the  policy  is  part  of  said  contract  of  insurance. 

The  answer  sets  ont  the  application  dated  June  3, 1867,  which 
was  made  by  the  said  Sichard  Price  as  agent  for  said  Anna,  and  con* 
sists  of  certain  questions  ^dressed  to  said  Bichard,  and  his  answers 
thereto.  Said  application  contains  a  stipulation  following  the  ques- 
tions and  answers,  and  in  these  words,  namely:  ^'It  is  hereby 
declared  that  the  above  are  fair  and  true  answers  to  the  foregoing 
quedtions,  and  it  is  acknowledged  and  agreed  by  the  undersigned, 
that  this  application  shall  form  the  basis  of  the  contract  for  insur- 
ance, and  that  any  untrue  or  fraudulent  answers,  any  suppression 
of  facts  or  neglect  to  pay  the  premium  on  or  before  the  day  it 
becomes  due,  shall  and  will  render  the  policy  null  and  void,  and 
forfeit  all  payment  made  thereon." 

The  answer  denies  that  up  to  the  2d  day  of  March,  1869,  all  the 
terms,  agreements  and  stipulations  of  the  policy  that  were  to  be  per- 
formed  on  the  part  of  the  assured,  have  been  fully  and  faithfully 
l>erformed  and  complied  with,  and  charges  that  the  answers  to  the 
following  questions  in  the  application  were  untrue,  yiz. : 

'^  7.  What  is  the  present  state  of  the  party's  health  ?  Answer^ 
good. 

^  9.  Is  the  party  addicted  to  the  habitual  use  of  spirituous  liqaon 
or  opium  ?    Answer  —  no. 

^  l.S.  Has  the  party  ever  had  any  of  the  following  diseases  (nam* 
ing  them  and  among  others),  gout,  rheumatism?    Answer — never 

"  18.  Has  the  party  had,  during  the  last  seyen  years,  any  severe 
sickness  or  disease  ?  If  so,  state  the  particulars  and  .the  name  of 
the  attending  *  physician,  or  who  was  consulted  and  presoribed» 
Answer  —  no. 

'*  2o.  Name  and  residence  of  the  family  physician  of  the  party,  or 
of  one  whom  the  party  has  usually  employed  or  consulted  ?  Answer 
—  liave  none." 

The  answer  further  charges,  that  at  the  time  of  the  making  of 
the  application  and  the  issuing  of  the  policy,  said  Richard's  health 
was  not  good,  but  that  he  was  in  bad  health  and  diseased ;  that  he 
was  addicted  to  the  habitual  use  of  spirituous  liquors ;  that  before 
said  times  he  had  had  gout  and  rheumatism;  that  he  had  had 
within  seven  years  before  said  times  dyspepsia  and  chronic  gastritis, 
and  that  at  said  times  he  had  a  family  physician. 

Upon  the  trial  before  the  court  and  a  jury,  plaintiffs  introduced 
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•evidence  of  the  due  appointment  of  tlie  guardian  ad  lUer/iy  and  of 
the  making  and  delivering  to  defendant  of  the  proof  of  death,  with 
other  notices  and  certificates  required,  and  also  proved  by  the  wit- 
ness Andrew  Scott,  who  was  boarding  in  Richard  Price's  family  from 
Septf^mber,  1865,  to  the  summer  of  18G7 ;  that  in  the  summer  of 
IdU?  his  (Richard  Price's)  health  was  good  as  far  sis  the  witness 
knew  They  also  proved  by  Dr.  Murphy,  one  of  the  defendant's 
medical  examiners,  that  he  knew  Richard  Price  in  his  life-time 
for  three  or  four  years;  that  he  made  a  particular  examination  of 
liim  at  the  time  of  his  application,  and  considered  him  a  healthy, 
sound  man  at  the  time,  and  passed  him  as  a  suitable  subject  for 
insurance ;  that  he  examined  him  and  found  no  disorder  about  him. 
Plaintiffs  also  proved  by  Dr.  C.  G.  Goodrich  that  Price  died  of 
typhoid  fever,  and  after  offering  some  other  evidence,  not  here 
material,  rested  their  case.  Defendant  thereupon  moved  to  dismiss 
the  action  upon  the  ground  that  the  complaint  does  not  state,  nor 
the  evidence  establish,  a  cause  of  action. 

It  is  here  argued  that  the  court  below  erred  in  refusing  to  grant 
the  motion,  because  the  statements  contained  in  the  application  are 
warranties,  and  therefore  conditions  precedent  to  plaintiffs'  right  of 
recovery  which  it  is  necessary  for  them  to  aver  and  prove. 

The  plaintiffs  claim,  on  the  other  hand,  that  these  statements  are 
representations.  The  point  thus  presented  for  our  consideration  is 
one  of  prime  importance  in  this  case,  not  only  with  reference  to  the 
question  of  pleading  and  burden  of  proof,  but' with  reference  to  the 
further  inquiry  whether  it  is  essential  to  plaintiffs'  recovery  that 
the  statement;^  mentioned  shall  be  strictly  true,  or  whether  their 
substantial  truth  is  sufficient. 

So  far  as  the  questions  presented  by  the  case  at  bar  are  concerned, 
it  is  sufficient  to  define  a  warranty  in  insurance  to  be  a  part  of  the 
contract  evidenced  by  the  policy,  and  a  binding  agreement  that  the 
facts  stated  are  strictly  true.  1  Phillips  on  Insurance  (5th  ed.),  §§ 
754,  756  ;  Flanders  on  Insurance,  204,  205. 

A  representation  in  insurance  may,  for  the  purposes  of  this  case, 
foe  defined  to  be  a  statement  in  regard  to  a  material  fact  made  by 
the  applicant  for  insurance,  to  the  insurer,  with  reference  to  a  pro- 
posed contract  of  insurance.    1  Phillips  on  Insurance,  §  524,  et  seq, 

As  representations  simply,  they  are  not  a  part  of  the  contract  of 
insurance.  Flanders  on  Ins.  201,  and  cases  cited ;  Campbell  v.  N. 
B.  M»  L.  L  Co.^  98  Mass.  381.    And  though  expressly  referred  to  in 
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the  policy  so  as  to  become  a  part  of  the  written  contract,  they  may 
oot  become  warranties.  1  Phillips  on  Ins.,  §§  871,  893.  And  even 
if  it  be  made  by  the  very  terms  of  the  policy,  as  in  the  case  at  bur, 
an  express  condition  of  the  contract  of  insurance  that  if  such  repre- 
sentations are  found  to  be  untrue,  the  policy  shall  be  null  and  void, 
they  do  not  necessarily  lose  their  character  as  representations,  and 
tecome  waiTanties,  though  the  effect  of  such  express  condition  may 
be  to  make  them  conclusively  material.  Campbell  y.  N.  E,  M,  L. 
Ins.  Co.,  supra. 

It  is  sufficient  if  representations  be  substantially  true,  while  a 
warranty  must  be  strictly  complied  with.  1  Phillips  on  Ins.,  §§ 
544,  669,  762,  et  seq. ;  Daniels  v.  Hudson  R.  F.  I.  Co.,  12  Cush.  423  ; 
Chaffee  v.  Cattaraugus  Co.  M.  F.  I.  Co.,  18  N.  Y.  376.  A  false 
warranty,  therefore,  avoids  a  policy,  while  a  false  representation  (not 
fraudulent),  does  not  avoid  a  policy  unless  it  relates  to  something 
which  is  material  in  fact,  or  is  made  material  by  the  contract  of  the 
parties.  1  Phillips  on  Ins.,  §  524,  et  seq. ;  Flanders  on  Ins.  202 
29S,  326 ;  Witherell  v.  Mass.  Ins.  Co.,  49  Me.  200 ;  CatnpbeU  v.  JV. 
£'.  M.  Ills.  Co.,  supra. 

Warranties  are,  then,  conditions  precedent,  so  that  their  truth 
must  be  pleaded  by  the  assured,  upon  whom,  of  course,  the  burden 
of  proving  the  same  rests;  whereas  the  falsity  of  representations  la 
matter  of  defense  to  be  pleaded  and  proved  by  the  insurer.  Wiliin 
V.  Hampden  Ins.  Cb.,  4  B.  1. 159 ;  Campbell  v.  iV.  K  M.  L.  Ins.  Co., 
supra;  McLoon  v.  Conn.  Mu.  his.,  100  Mass.  474;  1  Am,  Ifc.  129; 
Herron  v.  Peoria  M.  and  F.  I.  Co.,  28  111.  238 ;  l^eete  v.  The  Ores" 
ham  L.  I.  Co.,  7  Eng.  Law  and  Eq.,  578. 

We  have  brought  together  the  foregoing  principles  of  the  law  of 
insurance,  not  because  they  all  have  a  direct  application  to  this  case, 
but  rather  with  the  view  of  bringing  to  mind  and  placing  side  by 
side  the  respective  consequences  which  flow  from  treating  statements 
of  the  kind  under  consideration  as  warranties,  or  as  representations. 
And  when  it  is  considered  that  a  strict,  or,  as  many  of  the  authori- 
ties hold,  a  literal  compliance  with  the  terms  of  the  warranty  ia 
required,  it  is  not  difficult  to  appreciate  the  force  of  what  is  said  by 
Chief  Justice  Shaw  in  Daniels  v.  Hudson  River  F.I.  Co.,  12  Gush- 
ing, 424  :  ^^  The  leaning  of  all  courts  is  to  hold  such  a  stipulation 
to  \yQ  a  representation,  rather  than  a  warranty,  in  all  cases  where 
there  is  any  room  for  construction ;  because  such  construction  will, 
in  general,  best  carry  into  effect  the  real  intent  and  purpose  whicli 
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the  parties  have  in  view  in  making  their  contract"  And  see  Odrnp' 
bell  y.  N,  E.  3f.  L.  I.  Co.,  supra,  and  authorities  cited.  This  intent 
and  purpose  is,  as  we  understand  it,  to  enter  into  a  contract  of  in- 
surance against  the  real  substantial  risk  in  the  given  case.  And  see 
Flanders  on  Ins.  224.  Hence  it  is  said,  too,  that  "if  it  be  doubtful 
whether  certain  statements  made  by  the  applicant  relative  to  the 
subject  of  insurance  are  to  be  regarded  as  warranties,  or  as  represen- 
tations, they  will  be  treated  as  the  latter."  Wilson  v.  Conway  F.  L 
Co.,  4  R  I.  143. 

And  we  think  it  is  well  and  truly  remarked  in  1  Phillips  on  Ins. 
§  C38,  in  speaking  of  the  difficulty  of  determining,  in  many  eases, 
whether  ceii;ain  phraseology  makes  a  warranty  or  a  representation^ 
that  "the  cases  would  have  presented  fewer  difficulties  of  construc- 
tion if  the  early  jurisprudence  had  been  less  open  to  the  admission 
of  forfeitures  of  the  policy,  and  more  easily  satisfied  with  a  compli- 
ance with  written  stipulations  substantially  equivalent  to  a  literal 
one,  where  such  a  construction  was  not  inconsistent  with  the  ez- 
l)ress  provisions  of  the  contract.  The  recent  jurisprudence  tends  to 
greater  liberality  of  construction  in  favor  of  maintaining  the  con* 
tract.  Such  a  rule  may  as  well  be  applied  to  stipulations  and  reci* 
tals  in  the  policy,  as  to  representations  preliminary  a3id  collateral 
to  it ;  and  it  is  more  equitable,  after  the  policy  has  once  gone  intci 
effect,  and  the  underwriter  has  a  right  to  retain  the  premium,  that 
the  contract  should  be  continued  in  force  as  long  as  its  being  main- 
tained is  consistent  with  ifis  express  provisions,  and  the  underwriter 
is  not  thereby  prejudiced."  These  remarks  apply,  as  it  seems  to  us 
with  peculiar  force  in  this  State,  where  equity,  which  abhors  for- 
feitures,  is  blended  with  law  in  the  administration  of  justice. 

We  oome  now  to  the  application  of  what  has  been  said  to  the 
purpose  of  determining  whether  the  statements  referred  to  in  the 
policy  in  this  instance  are  to  be  regarded  as  warranties  or  represen- 
tations ;  and  upon  this  branch  of  the  case  we  cannot  do  better,  even 
at  the  risk  of  some  reputation,  than  to  quote  what  is  said  in  the 
comparatively  recent  case  of  Campbell  v.  New  England  Mutual  Lifi 
Insurance  Co.,  98  Mass.  381. 

It  is  there  said:  "When. statements  or  engagements  on  the  part 
of  the  insured  are  inserted,  or  referred  to,  in  the  policy  itself,  it  often 
becomes  difficult  to  determine  to  which  class  they  belong.  If  rhey 
appear  on  the  face  of  the  policy,  they  do  not  necessarily  become 
warranties.    Their  character  will  depend  upon  the  form  of  ezprea- 
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•ion  used,  the  apparent  purpose  of  the  insertion,  and  sometimes 
upon  the  connection  or  relation  to  other  parts  of  the  instrument. 
If  they  are  contained  in  a  separate  paper,  referred  to  in  such  a  man- 
tit^r  as  to  make  it  a  ]mrt  of  the  contract,  the  same  considerations  of 
course  will  apply.  But  if  the  reference  appears  to  be  for  a  special 
purpose,  and  not  with  a  view  to  import  the  separate  paper  into  the 
policy  as  a  part  of  the  contract,  the  statements  it  contains  will  not 
thereby  be  changed  from  represontations^nto  warranties.  ♦  *  * 
In  considering  the  question  whether  a  statement  forming  a  part  of 
the  contract  is  a  warranty,  it  must  be  borne  in  mind,  as  an  estab* 
lished  maxim,  that  warranties  are  not  to  be  created  nor  extended  by 
construction.  They  must  arise,  if  at  all,  from  the  fair  interpreta- 
tion and  clear  intendment  of  tlie  words  used  by  the  parties.  (Au- 
thorities cited.)  When,  therefore,  from  the  designation  of  such 
statements  as  'statements'  or  as  'representations,'  or,  from  the 
form  in  which  they  are  expressed,  there  appears  to  be  no  intention 
to  give  them  the  force  and  effect  of  warranties,  they  will  not  be  so 
construed.    (Authorities  cited.) 

*^  The  application  is,  in  itself,  collateral  merely  to  the  contract  of 
msui-ance.  Its  statements,  whether  of  facts  or  agreements,  belong 
to  the  class  of  representations.  They  are  to  be  so  construed,  unless 
converted  into  warranties  by  force  of  a  reference  to  them  in  tiie 
policy,  and  a  clear  purpose,  manifest  in  the  papei*s  thus  connected| 
that  the  whole  shall  form  one  entire  contract."  These  remarks  are 
made  in  a  case  in  which  the  policy  was  by  its  express  terms  made 
payable  "  upon  the  following  conditions,'-  (among  others)  that  "  if 
the  statements  made  by  or  on  behalf  of  or  with  the  knowledge  of 
the  said  assured  to  said  company  as  the  basis  of,  or  in  the  negotia- 
tions for,  this  contract  shall  be  found  in  any  respect  untrue"  then 
the  policy  should  be  null  and  void. 

In  the  application  in  the  case  cited,  the  applicant  ''  proposes  to 
insure"  his  life  with  the  defendant,  ''and  with  that  view,  and  as  the 
basis  of  such  insurance,"  makes  the  statements  contained  therein, 
It  also  appeared  that  in  answer  to  the  questions:  "Have  you  care- 
fully read  the  above  questions  and  the  answers  thereto?"  and,  "Are 
you  aware  that  any  fraudulent  or  untrue  answers,  or  any  conceal- 
ment of  fact,  or  non-compliance  with  the  terms  and  conditions  oi 
the  policy,  will  vitiate  the  insurance?"  the  applicant  answered, 
••  Teg." 

The  application  concluded  as  follows:    "The  foregoing  are  full. 
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fair  and  true  answers  to  the  questions  proposed,"  and  was  signed  by 
the  applicant.  The  principal  defense  was,  that  certain  statementft 
contained  in  the  application  were  untrue,  and  that  by  reason  thereof 
the  policy  was  null  and  void. 

The  court  after  attempting  (not  however,  as  it  seems  to  us,  with 
complete  success)  to  distinguish  the  case  under  consideration  from 
Miles  V.  Connecticut  hisiirance  Co,,  3  Gmy,  580,  in  substantial 
respects,  proceeds  as  follows:  " The  defendant,  however,  contends 
that,  a  written  application  having  been  made  in  this  case,  which  by 
its  own  terms  declares  the  statements  therein  contained  to  be  made 
'as  the  basis  oV  the  insurance  applied  for,  the  policy  will  attiich  to 
that  application  as  containing  the  *  statements'  referred  to,  and  thus 
constitute  an  express  warranty.  *  ♦  *  But  even  if  the  applica- 
tion may  properly  be  resorted  to  for  aid  in  the  construction,  it  con- 
tains no  agreement  and  no  words  to  indicate  that  its  statements  are 
to  be  tyk.en  as  warranties;  nor  that  they  are  to  form  part  of  the 
contract.  The  designation  of  *  statements,'  both  in  the  application 
and  in  the  policy,  comports  with  the  idea  of  representations  rather 
than  of  warranties.  Representations  are  'the  basis  of  the  contract 
of  insurance ;  and  such  these  '  statements '  are  declared  to  be.  The 
effect  which  is  to  result  from  their  untruth  results  also  from  the 
untruth  of  representations.  It  is  true  that  misrepresentations  defeat 
a  policy  Avithout  any  provision  to  that  effect  in  the  policy  itself* 
But  the  insertion  of  such  a  provision  does  not  therefore  require  a 
construction  which  shall  give  them  a  different  force  or  character. 
*  *  ♦  The  clause  in  the  policy  is  in  the  form  of  a  condition, 
and  is  grouped  with  other  provisions  of  various  character  and  pur- 
pose under  the  general  head  of  *  conditions.'  But  the  use  of  the 
term  *  conditions'  does  not  always  carry  the  legal  consequences 
which  attach  to  that  word  in  its  technical  meaning.  The  clause 
must  be  taken  as  a  part  of  the  contract,  and  must  have  such  an 
application  as  its  fair  interpretation,  with  the  other  parts  of  the  con- 
tract, requires ;  but  nether  the  form,  nor  the  subject-matter,  nor  its 
associate  provisions  under  the  head  of  '  conditions,'  indicate  that  it 
was  intended  to  give  to  this  clause  the  technical  character  of  a  war- 
ranty, or  a  condition  precedent.  ♦  ♦  ♦  By  statements  *in  any 
respect  untrue'  must  be  intended  statements  made  and  received  as 
iniluoement  to  the  contract;  that  is,  material  and  proper  to  be  dis- 
f  losed  to  the  insurers  to  enable  tliem  to  estimate  the  risk  proposedj 
r-nino  upon  the  propriety  of  entorina:  into  the  contract" 
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It  was  held  in  the  case  died,  that  the  statements  made  in  the 
application  were  not  warranties,  but  representations  only ;  that  the 
burden  of  proving  them  to  be  nntme  was  upon  the  insurers ;  that 
tiiey  need  not  be  complied  with  literally,  but  must  be  substantially ; 
but  where  the  question  of  the  materiality  of  the  representations 
depends  upon  circumstances,  and  not  upon  the  construction  of  any 
wiiting,  the  question  is  one  of  fact  to  be  determined  by  the  jury ; 
but  that  where  the  representations  are  in  writing  their  interpreta- 
tion belongs  to  the  court,  *'  and  the  parties  may  by  the  frame  and 
contents  of  the  papers,  either  by  putting  representations  as  to  the 
quality,  history  or  relations  of  the  subject  insured  into  the  form  of 
answers  to  specific  questions,  or  by  the  mode  of  referring  to  them  in 
the  policy,  settle  for  themselves  that  they  shall  be  deemed  material ; 
and  when  they  have  done  so,  the  applicant  for  insurance  cannot 
afterward  be  permitted  to  show  that  a  fact  which  the  parties  have 
thus  declared  material  to  be  truly  stated  to  the  insurer,  was  in  fact 
immaterial,  and  thereby  escape  from  the  consequences  of  making  a 
false  answer  to  such  a  question."  The  court  after  citing  numerous 
authorities  in  support  of  these  positions,  and  among  others,  Ander 
son  V.  Fitzgerald,  4  H.  L.  Cas.  484  (24  Eng.  Law  &  Eq.  1),  held 
that  in  the  case  before  it,  upon  the  facts  before  stated  in  reference 
to  the  language  of  the  policy  and  application,  and  to  the  answers 
made  to  specific  questions  put  in  the  application,  the  parties  had  by 
their  contract  made  the  representations  (designated  as  statements  in 
the  policy),  material  to  be  disclosed ;  and  that  the  only  question  for 
the  jury  upon  this  branch  of  the  case  was  whether  the  representa- 
tions were  substantially  untrue.  The  sum  and  substance  of  all  this 
would  seem  to  be,  that  the  effect  of  the  condition  is  to  require  that 
the  statements  shall  be  true  as  viaterial  represe?itatioiis,  not  as  ivar* 
ranties;  or,  in  other  words,  that  they  must  be  materially  and  sub- 
gtantially  true,  and  need  not  be  strictly  or  literally  true.  We  barely 
suggest  that  perhaps  the  very  fact  that  the  word  "  true  "  as  applied  to 
insurance  is  thus  ambiguous,  would  lead  to  the  same  conclusion  when 
taken  in  connection  with  the  familiar  rule  by  which  an  instrument 
is  construed  most  strongly  against  its  maker,  which  in  the  case  of 
the  present  jwlicy  is  the  defendant  See  also  Miller  v.  Mtit  Ben, 
Life  IfiB.  Co,y  34  Iowa,  223 ;  Mxit  Ben.  L.  L  Co.  v.  Wise,  34  Mi 
682.  We  have  drawn  at  length  upon  the  case  of  Camplell  v 
;VI  E.  M.  L.  Ins.  Co.^  because  it  seem3  to  us  to  square  in   all 
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material  particulars  with  the  case  at  bar,  so  far  as  the  questions  now 
being  considered  are  concerned. 

In  the  policy  and  application  in  the  case  at  bar,  it  is  nowhere  said, 
in  terms,  that  the  application  does,  or  shall,  form  part  of  the  policy, 
though  this  fact  does  not  seem  to  us  to  possess  an  importance  so 
•decisive  as  is  attributed  to  it  in  some  of  the  adjudged  cases. 

The  application  in  this  case  is  headed:  '^  Questions  to  be  answered 
by  the  person  whose  life  is  proposed  to  be  insured,  and  which  form 
the  basis  of  the  contract.^'  The  concluding  question  and  answer  in 
the  application  are  these:  ''Is  the  party  and  the  applicant  aware 
that  any  untrue  or  fraudulent  answers  to  the  above  queries,  or  any 
suppression  of  facts  in  regard  to  the  healtli,  habits,  or  circumstances 
of  the  party  to  be  assured,  will  vitiate  the  policy,  and  forfeit  all  pay- 
ments thereon?  Fully."  The  application  then  proceeds  as  fol- 
lows: ''It  is  hereby  declared  that  the  above  are  fair  and  true 
answers  to  the  foregoing  questions,  and  it  is  acknowledged  and 
agreed  by  the  undersigned  that  this  application  shall  form  tlie 
basis  of  the  contract  for  insurance,  and  that  any  untrue  or  fraudu- 
lent answers  and  suppression  of  facts,  or  neglect  to  pay  the  premium 
on  or  before  the  day  it  becomes  due,  shall  and  will  render  the  policy 
null  and  void,  and  forfeit  all  payments  thereon." 

The  application  is  signed  as  before  stated,  and  contains  no  further 
or  other  statements  important  to  be  here  referred  to. 

The  policy  purports  by  its  terms  to  be  made  by  the  company,  "  in 
•consideration  of  the  representations  made  to  them  in  the  applica- 
tion for  this  policy,"  and  of  the  premiums  paid  and  to  be  paid. 
The  proviso  contained  therein  is  as  follows :  "  Pix)vided  always,  and 
it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this  pol- 
icy, and  the  same  is  accepted  by  the  assured  upon  these  express  con- 
•ditions,  that  *  *  *  if  any  of  tits  declarations  or  statements 
made  in  the  application  for  this  policy,  upon  the  faith  of  which  this 
policy  is  issued,  shall  be  found  in  any  respect  untrue,  then,  and  in 
«very  such  case,  the  policy  shall  be  null  and  void ; "  and  the  policy 
contains  nothing  further  of  importance  here. 

Now,  upon  comparing  the  application  and  policy  in  this  case  (por- 
tions of  the  above  extracts  from  which  we  have  iUdioisod  for  conven- 
ience), with  the  application  and  policy  in  Campbell  v.  If.  B.  Jf.  L, 
Jns.  Oo^  we  are  unable  to  perceive  that  they  differ  in  any  respect 
material  to  the  question  under  considenition.  It  seems  to  us  so 
clear  that  a  careful  comparison  of  the  language  used  in  the  two 
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cases  will  lead  to  this  result,  that  we  deem  it  superfluous  to  attempt 
to  establish  it  by  argument  We  will,  therefore,  oontent  ourselves 
wilh  calling  attention  to  a  single  point  of  verbal  difference.  In  the 
sase  cited,  the  condition  is  that  **  if  the  statements  made  *  *  * 
as  the  basis  of  or  in  the  negotiations  for  this  contract  shall  be  found 
in  any  respect  untrue,"  etc  In  the  case  at  bar,  the  condition  is  "  if 
any  of  the  declarations  or  statements  made  in  the  application  for 
this  policy,  upon  the  faith  of  which  this  policy  is  issued,  shall  bo 
found  in  any  respect  untrue,''  etc.  With  the  here  unimportant  dif- 
ference that  in  the  first  case  the  statements  referred  to  are  not  con- 
fined to  those  made  in  the  written  application,  it  seems  to  us  that 
the '^conditions"  are  substantially  identical.  The  words, ''as  the 
basis  of  "'  *  the  contract,"  and  the  words, ''  upon  the  faith  of 
which  this  policy  is  issued,"  taken  in  the  connection  upon  which 
the  same  are  used,  appear  to  convey  the  same  idea. 

If  the  statements  were  the  basis  of  the  contract,  the  policy  was 
issued  upon  the  faith  of  them,  and  vice  versa.  The  words,  "  in  the 
negotiation,"  etc.,  do  not  of  course  affect  our  present  comparison. 
But  independent  of  the  authority  of  the  case  from  which  we  have  so 
largely  quoted,  we  may  well  pause  to  inquire  why,  if  it  was  the  in- 
tciitioQ  to  make  the  statements  contained  in  the  policy  warranties, 
ttiat  intention  was  not  distinctly  expressed  ?  All  doubt  could  hj^.e 
been  removed  by  a  few  wonls,  by  hvr  less  words  than  are  now  used 
in  the  policy  in  reference  to  this  matter.  Why,  then,  were  they  not 
•called  warrantieSy  rather  than  *' representations,"  "declarations," 
^statements,"  unless  the  underatanding  was  that  they  were  the  lat- 
ter and  not  the  former?  Our  conclusion,  then,  upon  this  branch 
of  the  case  is,  that  the  statements  referred  to  in  the  policy  are  not 
warranties,  but  representations,  and  that,  therefore,  their  untruth  is 
matter  of  defense  to  be  pleaded  and  proved  by  the  defendant.  It 
follows  that  defendant's  motion  to  dismiss  the  action,  because  plain- 
tiffs had  failed  to  plead  or  prove  a  cause  of  action,  was  properly 
denied. 

We  are  well  aware  that  it  would  be  difficult,  if  not  impossible,  to 
reconcile  the  views  expressed  in  the  case  cited  from  98  Mass.,  which 
we  follow  in  the  main,  with  the  doctrines  laid  down  in  a  great  num- 
ber of  other  cases. 

We  have  examined  all  the  authorities  cited  by  defendant,  and  very 
many  more.    Some  of  them,  as  perhaps  Cazenove  v.  British  Pro,  Co.^ 
55  E,  C.  L.  437,  together  with  Anderson  v.  Fitzgerald,  supra  (which 
Vol.  X.  —  23 


178  MINNESOTA, 


Price  ▼.  Phoenix  Matnal  Life  Insurance  Co. 


it  follows),  would  not,  if  their  authority  was  confined  to  the  factfr 
presented,  conflict  with  the  case  from  U8  Mass. ;  while  others  are 
either  quite  irreconcilable  with  it,  or  if  they  could  be  reconciled,  it 
is  only  by  what  appear  to  us  to  be  distinctions  without  difference. 

We  can  conceive  of  no  useful  purpose  which  would  be  subserved 
by  a  detailed  examination  of  the  multitude  of  cases  beariiig  \\\Hm 
this  subject.  Suffice  it  to  &iy  that  the  views  to  which  we  have 
arrived  are  the  result  of  painstaking  examination,  and  are  such  as 
commend  themselves  to  our  best  judgment.  This  disposes  of  the 
defendant's  first  assignment  of  error. 

The  motion  to  dismiss  having  been  denied,  the  trial  proceeded, 
and  defendant  having  rested  the  case  upon  its  part,  plaintiffs  intro- 
duced evidence  in  rebuttal.  Defeudaut  contends  that  the  court 
below  erred,  secondly,  in  the  admission  of  evidence  under  the  fol- 
lowing circumstances.  The  13th  question  and  answer  in  the 
application  were:  "Has  the  party  ever  had  any  of  the  following 
diseases  (naming  several,  and  among  others),  rheumatism  ?  Answer 
—  never.''  Testimony  having  been  introduced  going  to  show  that 
prior  to  the  application  the  life  insured  had  sub-acute  rheumatism 
one  of  plaintiffs'  witnesses  (a -physician)  was  asked:  "Has  sub- 
acute rheumatism  any  effect  to  shorten  life  ?"  The  question,  with 
another  of  a  similar  character,  Wiis  permitted  to  be  answered,  against 
defendant's  objection.  The  only  object  of  this  evidence  (so  far  as 
we  can  judge)  must  have  been  to  show  that  sub-acute  rheumatism 
did  not  shorten  life,  as  a  basis  for  inferring  tliat  it  did  not  enhance 
the  risk,  and  was,  therefore,  not  material  to  be  disclosed  to  the 
insurer.  If  sub-acute  rheumatism  was  the  disease  of  rheumatism 
within  the  meaning  of  the  13th  question,  the  evidence  was  entirely 
inadmissible,  since,  as  we  have  already  seen,  it  had  been  con- 
clusively settled  by  the  contract  of  the  parties  that  the  answer  to 
the  13th  question  was  a  material  representation.  Geach  v.  Ingall 
14  Mees.  &  Wels.  95.  It  necessarily  follows  that  the  question 
of  materiality  was  not  open,  or,  in  other  words  that  the  plaintiffs 
could  not  be  permitted  to  show  that  the  representation  was  not 
material.  If,  on  the  other  hand,  sub-acute  rheumatism  was  not  the 
dispase  of  rheumatism  within  the  meaning  of  the  question  (as  to 
which  neither  the  witnesses  nor  the  counsel  agree)  it  might,  per- 
haps, be  claimed  that  the  testimony  as  objected  to  was  unimport&nt, 
and  worked  no  harm  to  defendant.  But  if  the  case  turaed  (as  ii 
may  have  done)  upon  the  representjitions  rontninrd  in  the  answei 
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to  the  13th  question,  it  is  impossible  lor  us  to  say  whether  the  jury 
found  for  the  plaintiffs  upon  the  ground  that  sub-acute  rheama- 
tism  was  not  the  disease  of  rheumatism  within  the  intendment  of 
the  question,  or  upon  the  ground  that  if  it  was  such  disease  they 
had  the  right  to  inquire  whether  the  representation  made  in  regard 
to  it  was  material.  We  cannot  say,  then,  that  the  evidence  was  not 
prejudicial  to  the  defendant;  its  recei)tion  was  therefore  error. 

This  brings  us  to  the  points  made  by  defendant  in  reference  to 
the  instructions  requested  aud  refused  to  be  given,  and  the  charge 
given  to  the  jury.  The  court  instructed  the  jury  that  "upon  the 
issues  made  by  the  pletulings,  upon  the  falsity  of  the  statements  and 
representations  contained  in  the  application  in  question,  the  burden 
of  proof  was  upon  the  defendant  in  respect  to  the  affirmative  matter 
set  up  by  the  defendant  in  its  answer  to  defeat  a  recovery  in  this 
action.'^  For  reasons  before  given  it  is  apparent  that  defendant  has 
Ao  cause  to  complain  of  this  instruction. 

The  court  also  instructed  the  jury  "  with  reference  to  the  issue 
made  upon  the  13th  question,  and  the  answer  thereto  in  said  ap- 
plication, that  if  said  Price,  prior  to  the  making  of  said  application, 
had  any  of  the  affections  mentioned  in  said  question,  but  of  so  tri- 
fling a  character  as  hardly  to  be  classed  among  diseases,  and  as  not 
to  bo  remembered  at  the  time  of  the  application,  it  might  not  be  a 
substantive  disease  so  as  to  have  an  influence  upon  tlie  length  of  life 
uf  the  ])arty  making  the  application,  or  such  as  would  he  noticed  by 
the  medical  examiner  as  disease,  and  in  that  case  the  answer  to  said 
question  might  not  be  a  misrei)resentation  under  a  fair  and  rer^son- 
able  construction;  that  this  was,  however,  a  question  for  the  jury 
to  determine  upon  the  evidence  in  connection  with  the  medical  tes- 
timony, and  that  the  juiy  were  the  exclusive  judges  of  the  facts." 

It  must  be  confessed  that  this  instruction  is  not  altogether  clear 
or  satisfactory. 

The  representations  contained  in  the  answer  to  the  13th  ques- 
tion were,  as  we  have  already  seen,  made  conclusively  material  by 
the  express  contract  of  the  parties. 

12  the  life  insured  had  not  had  the  diseases  mentioned  in  the 
question,  then  no  affection  which  he  might  have  had,  no  matter 
y.ow  near  akin  to,  how  closely  resembling  or  approximating  the 
diseases  me'itioned,  ^ould  make  his  negative  answer  to  the  question 
a  materia^  :ui  representation. 
"^^   But  if  l.e   had  had  anv  affection  am  on  n  finer  to  a  disease  of  th« 
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hady  during  the  last  seven  years,  any  severe  sickness  or  disease? 
Answer  —  no.'*  The  charge  in  the  answer  was  that  the  life  insured 
had  had  within  seven  years  chronic  gastritis.  There  was  evidence 
tending  to  show  that  he  had  had  gastritis.  Unless  chronic  giis- 
tritis  and  gastritis  are  synonymous,  as  to  which  there  is  no  judicial 
presumption  nor  testimony,  the  evidence  was  not  within  the  issues* 
so  that  the  false  representation  charged  was  not  proved.  In  addi- 
tion to  this  consideration,  we  are  not  free  from  doubt  as  to  whetJier 
gastritis  was  shown  to  be  "  a  severe  sickness  or  disease."  We  can 
take  no  judicial  cognizance  of  its  character.  The  evidence  certainly 
has  a  strong  tendency  to  show  that  it  was  the  result  of  the  excessive 
use  of  spirits,  aud  that  it  was  an  affection  of  brief  duration. 

We  cannot  say  that  the  jury  might  not  upon  the  evidence  find  a 
warrant  for  regarding  it  as  a  temporary  consequence  of  dissipation, 
rather  than  a  "  severe  sickness  or  disease,"  in  the  ordinary  meaning 
of  those  terms. 

As  to  this  question,  then,  we  are  unable  to  say  that  the  evidence 
did  not  justify  the  verdict. 

It  remains  to  consider  the  25th  question  and  answer  which  are  as 
follows,  viz. :  "  Name  and  residence  of  the  family  physician  of  the 
party,  or  of  one  whom  the  party  has  usually  employed  or  consulted  ? 
Answer — have  none."  This  answer  is,  in  our  opinion,  a  positive 
denial  that  the  life  insured  had  a  family  physician. 

The  phrase  '*  family  physician  "  is  in  common  nse,  and  has  not> 
80  far  as  we  are  aware,  any  technical  signification.  As  nsed  in  this 
instance,  and  for  the  purposes  of  the  testimony  appearing  in  this 
case  the  chief  justice  and  myself  are  of  opinion  that  it  may  be  sufii- 
ciently  defined  as  signifying  the  physician  who  usually  attends,  and 
is  consulted  by  the  members  of  a  family  in  the  capacity  of  physician. 

We  employ  the  word  "  usually,"  both  because  we  do  not  deem  it 
necessary  to  constitute  a  person  a  family  physician  (as  the  phrase  is 
nsed  in  this  instance),  that  he  should  invariably  9Xt^n(ij  and  be  con- 
suited  by  the  members  of  a  family  in  the  capacity  of  a  physician^ 
and  because  we  do  not  deem  it  necessary  that  he  should  attend,  and 
be  consulted  as  such  physician  by  each  and  all  of  the  members  of  a 
family.  For  instance,  the  testimony  in  this  case  sliows  that  at  the 
time  when  the  application  for  insurance  was  made,  the  family  of 
Richard  Price  consisted  of  himself,  his  wife,  and  two  or  three  chil* 
dren.  We  think  that  a  person  who  usually  attended,  and  was  con- 
suited  by  the  wife  and  children  of  Richard  Price  as  a  physician, 
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would  be  the  family  physician  of  Richard  Price  in  the  meaning  of 
the  above  25th  interrogatory,  although  he  did  not  usually  attend 
on,  and  was  not  usually  consulted  as  a  physician  by  Richard  Price 
himself. 

We  had  intended  to  go  farther,  and  express  an  opinion  distinctly 
dLxl  directly  upon  the  question  whether  the  verdict  so  far  as  the 
matter  of  family  physician  is  concerned  is  justified  by  the  evidence, 
but  as  the  case  will  go  back  for  a  new  trial  on  other  grounds,  and 
as  we  desire  to  avoid  all  unnecessary  interference  with  the  action  of 
a  future  jury,  we  shall  rest  content  with  having  given  our  construc- 
tion of  the  meaning  of  the  expression  ^^  family  physician,"  as  used 
in  the  interrogatory  under  consideration,  and  with  the  further  re- 
mark that,  as  we  have  already  determined,  the  answer  to  the  inter- 
rogatory is  made  conclusively  material  by  the  policy,  so  that  if  false, 
its  falsehood  will  bar  any  recovery  upon  the  part  of  the  plaintiffs  in 
this  action. 

As  to  the  other  branch  of  the  25.th  interrogatory,  viz. :  That  which 
asks  for  the  name  and  residence  of  a  physician  whom  the  party  has 
asually  employed  and  consulted,  we  are  all  agreed  that  no  proper 
issue  is  raised  by  the  pleadings  as  to  the  truthfulness  of  the  answer 
to  the  same,  and  we  have,  therefore,  seen  no  occasion  to  inquire  into 
lis  meaning,  or  whether,  so  far  as  it  is  concerned,  the  verdict  is  justi* 
tjcri  or  not. 

Order  denying  a  new  trial  reversed  and  a  new  trial  awarded. 

KcMiLLAN,  J.,  dissented  from  the  last  point  of  the  above  deci* 
flion,  expressing  the  opinion  that  the  phrase  "  family  physician  of 
the  party,"  as  used  in  this  instance, "  means  the  physician  who  usu« 
ally  attends  and  is  consulted  by  all  or  most  of  the  members  of  the 
family  of  the  person  whose  life  is  assured,  and  that  the  person  thus 
assureil,  if  he  has  medical  attendance,  must  be  one  of  the  members 
attended  by  such  physician. 


Nora.— InSoAoteiv.  Untvenal  Llfelm,  Go.  tt CaL  fiO,  It  was  held  that  the  qoeetliMi. 
who  was  the  usoal  medical  attendant  upon  an  appUoant  for  life  Inwiranoe  f  la  a  <|ae» 
Oon  of  fact  for  the  Jury.—  Bar. 
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(IBlCiDii.  aM.) 
IVi0fpo«^  uHnff  oM^s  own  property  soa$to  injure  onM&r 

A  person  who  oaes  his  property  in  such  a  manner  as  neoessarilj  tends  to  in- 
jure the  property  of  another  is  liable  to  that  other  for  anyinjorj  which  WMf 
resolt  from  snch  nse,  without  regard  to  considerations  of  care  and  skill 
therein. 

Defendant  excavated  a  tnnnel  in  liis  own  land,  extending  under  the  hed  of  m 
stream.  The  pressure  of  the  water  having  broken  in  the  roof  of  the  tun- 
nel, the  water  rushed  in  and  through  the  tunnel  and  undermined  plaintiff's 
land.  Held,  that  defendant  was  liable  for  the  damage  occasioned,  without 
proof  of  negligence  or  unskillf  ulness  on  his  part. 

Action  to  recover  damages  done  to  plaintiff's  land  by  the  alleged 
wrongful  act  of  the  defendant     The  opinion  states  the  case.    This 
appeal  was  brought  by  defendants  from  an  order  denying  a  new  ' 
trial. 

L,  A.  Secombe  and  James  Qilfillan,  for  appellants. 

Loehr&n  S  McNaiVy  for  respondent. 

KiPLETy  G.  J.  [After  deciding  an  unimportant  point  as  to  plain* 
tiff 's  title  to  the  hcuB  in  quo.]  The  plaintiffs  were^  on  and  after  said 
8th  day  of  January,  1870,  the  owners  and  in  possession  of  lease  and 
leasehold  estate  on  Hennepin  island,  which  island  divides  the  waters 
of  the  Mississippi  river  into  two  channels  at  the  falls,  and  above 
and  below  them,  extending  for  about  one  thousand  feet  above  and 
five  hundred  feet  below.  The  bed  of  the  river  below  is  about  thirty 
feet  lower  than  the  bed  of  the  river  above ;  a  stratum  of  limestone 
about  ten  feet  in  thickness  forms  the  bed  of  the  river  above  the 
falls  and  extends  across  the  island,  and  rests  upon  hard  sand  to  the 
'lepth  of  the  bed  of  the  river  below  the  falls. 

Prior  to  October  4,  1869,  the  defendants  dug  a  tunnel  six  feet 
liigh  from  the  lower  end  of  Hennepin  island,  and  under  the  entire 
length  of  said  island,  and  for  a  distance  of  three  hundred  feet  under 
the  bed  of  the  river  and  mill-pond  above  the  upper  end  of  said 
island  through  the  hard  sand  under  said  stratum  of  limestone,  and 
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at  a  depth  of  more  than  thirty  feet  below  the  level  of  the  bed  of  the 
river  above  the  falls.  Just  opposite  the  plaintiffs'  mill  it  was  dng^ 
within  seventy-five  feet  of  the  east  shore,  which  was  a  steep  perpen- 
dicular bank  down  to  the  bed  of  the  river  below  the  falls^,  and  as 
low  as  the  bottom  of  the  tunnel. 

On  said  4th  October,  the  waters  of  the  river  burst  into  said 
tunnel  at  its  upper  end,  and  rushed  through  it  in  great  volume^ 
filling  it,  and  rending  the  rocks  and  tearing  away  the  ground  to  a 
considerable  extent  on  the  top  and  sides  for  its  entire  length. 
Thereafter  the  flow  of  water  through  it  was  in  most  part  stopped, 
but  in  April,  1870,  during  the  ordinary  spring  freshet,  the  water 
again  burst  into  said  tunnel,  filling  it  and  rushing  through  it  with 
such  volume  and  force  that  it  washed  out  and  undermined  the  lower 
end  of  the  island  between  the  tunnel  and  the  eastern  shore  on  which 
plaintiffs'  mill  stood,  from  the  mouth  of  the  tunnel  to  plaintiffs' 
mill,  and  washed  out  and  undermined  the  land  on  which  plaintiffs 
liad  a  right  of  way,  and  on  which  their  mill  stood,  to  the  injnry  of 
plaintiffs'  warehouse,  mill  and  machinery. 

The  land  through  which  the  tunnel  was  dug  belonged  to  the  St 
Anthony  Falls  Water-power  Co.,  the  assignee  of  Steele. 

The  case  does  not  disclose  the  object  of  the  work.  The  Aefeud- 
ants,  however,  dug  the  tunnel  for  their  own  purposes,*  wnatever 
those  were,  and  nothing  appearing  to  the  contrary,  it  must  be  taken, 
of  course,  that  they  did  so  with  license  of  the  owners  of  the  soil. 

That  the  defendants  did  not  own  the  soil  could  not,  of  course, 
V  lessen  the  liability,  if  any,  which  they  might,  because  of  their  oper- 

ations therein,  incur  with  respect  to  plaintiffs.  If  the  owner  could 
not  have  made  the  excavation  with  impunity,  certainly  one  who  was 
not  the  owner  could  not.  On  the  other  hand,  the  owner  might 
authorize  another  to  do  that  which  he  could  lawfully  do  himself. 
Xor  would  it  be  material  for  plaintiffs  to  show  that  the  possession 
and  control  of  the  tunnel,  which  the  defendants,  in  the  nature  of 
things,  must  have  had  while  digging  it,  continued  down  to  the  time 
of  the  injury  to  plaintiffs.  If  they  were  responsible  for  the  conse- 
quences of  the  excavation,  they  could  not  evade  them  by  giving  up 
such  possession  and  control  to  others.  Eastman  v.  Amoskeag  Co.; 
44  X.  H.  143. 

In  considering,  therefore,  what  liability  the  defendants  incurred 
toward  plaintiffs,  they  will  be  spoken  of  as  if  they  owned  the  Boi) 
in  which  the  tunnel  was  dug. 

V  OL.  X.  —  24 
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The  defendants  contend  that  plaintiffs  cannot  recover  without 
proof  of  negligence  or  unskillfulness  on  the  part  of  the  defendants 
in  the  construction  of  the  tunnel,  and  that  they  maintained  it  in 
that  condition  until  the  time  of  the  injury ;  and  they  take  a  posi- 
tion with  respect  to  the  facts,  the  correctness  or  otherwise  of  which 
is,  as  we  think,  material  to  the  decision  of  the  case. 

It  was  not  the  tunnel  they  say,  but  the  water  which  did  the  mis- 
chief. They  did  not  bring  or  collect  this  in  the  tunnel.  It  was 
collected  in  the  river  and  burst  into  the  tunnel  from  some  cause  not 
shown,  from  the  wrongful  act  of  a  stranger,  from  the  act  of  plain- 
tiffs, from  vis  vmjor  or  the  act  of  God.  As  this  argument  concedes 
there  is  no  proof,  and  in  the  absence  of  proof  there  is  no  presump- 
tion, that  the  breaking  in  of  the  water  was  due  to  either  of  the 
<^uses  specified. 

The  complaint  describes  the  excavation  and  alleges  that  it  was 
done  so  negligently  that  the  water  burst  in.  The  answer  denies  that 
tne  work  was  done  negligently. 

As  the  case  discloses  only  the  bare  fact  of  the  excavation  of  the 
tunnel,  the  strongest  way  in  which  this  can  be  taken  for  defendants, 
is  that  the  most  careful  and  skillful  person  would  have  dug  J4ist  such 
•an  one,  believing  it  to  be  safe.  If,  nevertheless,  the  >^ater  burst  in 
this  cannot  be  said  to  be  the  result  of  some  cause  7wi  shown.  The 
pleadings  disclose  the  cause,  viz. :  The  superior  force  of  the  water 
overcoming  the  resistance  which  the  roof  of  the  tunnel,  as  defend- 
ants  had  constructed  it,  opposed  to  it,  then  it  may  be  said  with 
•entire  correctness,  that  the  tunnel  itself  brought  the  water  into  it 

If  the  defendants  had  removed  the  whole  of  the  river-bed  at  the 
upper  end  of  the  tunnel  so  as  to  allow  the  water  to  flow  into  it,  no 
one  would  thus  dispute  but  that  the  tunnel  thus  constructed  was 
the  cause  of  that  effect.  Where  is  the  difference  between  that  and 
what  actually  happened,  viz. :  The  flowing  in  of  the  water  upon  the 
removal  of  the  river-bed  to  within  a  certain  distance  from  the  sur- 
face, leaving  it  unsufficient  to  support  the  superincumbent  stream. 
Certainly  there  is  none  on  principle. 

It  is  true  that  in  the  case  supposed  the  defendants  would  have 
known  that  such  a  result  must  follow.  In  the  case  at  bar  they 
believed  that  they  had  left  a  barrier  sufficient  to  keep  out  the  water. 
This  may  take  away  moral  blame  from  them,  but  it  cannot  effect 
their  kffal  responsibility  if  they  are  legally  responsible.  Smith  r 
Fletcher  et  aL,  Echeq.,  June,  1872. 


JUJ.Y  TERM,  1871.  187 


Cahill  y.  Eastman. 


But  if  the  water  bj  its  own  natural  force  wUl  break  through  the 
barrier  thus  left  to  keep  it  out,  into  the  tunnel,  that  would  be  just 
as  much  the  direct  and  inevitable  result  of  sucJi  an  excavation,  as 
of  the  surface  excavation  above  supposed. 

Once  in,  the  tunnel  guided  the  water  to  a  point  where  it  under- 
Diined  and  destroyed  plaintiffs'  property.  The  excavation  of  tlie 
tunnel  necessarily  tended  to  cause  this  injury.  The  property  of  the 
river,  as  of  air  running  water,  was  to  abrade  and  wear  away  that 
with  which  it  came  in  contact ;  in  this  case,  in  the  first  instance, 
the  top,  sides,  and  bottom  of  the  tunnel,  whether  earth,  sand  or 
rock.  On  one  side  of  the  tunnel  was  the  east  bank  of  the  island 
where  plaintiffs  had  these  valuable  rights  of  property.  The  force 
with  which  the  river  filled  and  rushed  through  the  tunnel  sufliced 
very  quickly,  in  the  operation  of  its  natural  quality  aforesaid,  to 
wear  away  and  undermine  the  said  east  bank  of  the  island  in  the 
place  where  plaintiffs'  ])roperty  was.  But  thus  to  set  the  river  at 
work  in  that  place,  was  to  do  that  which  necessarily  tended  to  ])ro- 
duce  such  a  result.  Uow  soon  the  river  would  reach  the  plaintiffs 
depended  upon  the  intervening  area  of  sand  and  rock  to  be  washed 
away.  It  must  reach  the  plaintiffs'  property  eventually,  unless  its 
nati  ral  action  was  interfered  with.  The  defendants,  then,  by  thus 
digging  this  tunnel  did  an  act  which  necessarily  tended  to  injure 
the  property  of  the  plaintiffs. 

Then  the  question  is:  Are  the  defendants  liable  without  regard 
to  considerations  of  care  and  skill  ?  They  admit  that  they  are,  if 
the  act  complained  of  is  such  as  must  necessarily  result  in  an  inter- 
ruption of  some  absolute  right  of  plaintiffs,  or  some  injury  to  them 
or  their  property.  Such,  they  say,  is  not  this  case ;  but  we  cannot 
see  why  not. 

We  do  not  perceive  the  difference,  in  principle,  between  an  act 
which  must  necessarily  so  result,  and  an  act  which  necessarily  tends 
to  the  same  result.  The  destruction  of  property  of  which  the  plain- 
tiffs were  in  the  lawful  possession  and  use,  being  too,  it  may  be  re- 
marked, as  emphatic  an  interruption  thereto  as  is  conceivable.  Hay 
V.  Cohoes  Co.j  2  N.  Y.  169.  In  Fletcher  v.  Rylands,  L.  R.  1  Exch- 
2()5,  the  defendants  had  constructed  a  reservoir  on  their  premises^ 
and  filled  it  with  water,  which  flowed  by  an  underground  commu- 
nication which  defendants  were  ignorant  of  into  plaintiffs'  mina 
They  were  held  liable  without  proof  of  negligence  for  the  damages 
oeoessarily  sustained  by  plaintiff  by  such  flow  of  water.    On  appeal 
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to  the  house  of  lords^  it  was  said  by  Lord  Gbakwobth  that,  ^<  in  oou* 
sidering  whether  a  defendant  is  liable  for  damages  which  the  plain* 
tiff  may  have  sustained,  the  question,  in  general,  is  not  whether  the 
defendant  has  acted  with  due  care,  but  whether  his  acts  have  occa* 
sioned  the  damage.  This  is  all  well  explained  in  the  case  of  Lam 
bert  y.  Bessey^  reported  by  Sir  T.  Raymond,  and  the  doctrine  is 
founded  in  good  sense.  For  where  one  person  is  managing  his  own 
affairs,  causes,  however  innocently,  damage  to  another,  it  is  obviously 
only  just  that  he  should  be  the  party  to  suffer.  He  is  bound  sic 
ufere  ttto  ut  non  laedas  alienum.  This  is  the  principle  of  law  appli- 
cable to  cases  like  the  present,  and  I  do  not  discover  in  the  antiiori* 
ties  that  were  cited  any  thing  conflicting  with  it.'* 

In  that  case  the  defendants  voluntarily  brought  the  water  to  where 
it  was  dangerous  to  plaintiffs,  though  without  any  design  to  injure 
them,  having  no  idea  but  that  the  reservoir  would  hold  water. 

In  the  present  case  the  defendants  had  no  idea  but  that  the  roof  of 
their  tunnel  would  keep  out  water.  The  act  which  caused  the  mis- 
chief, however,  was  as  voluntary  on  their  part,  as  that  of  the  defend- 
ants in  Fletcher  v.  Ryland,  They  brought  water  to  a  shaft  that  led 
to  plaintiffs'  property.  These  defendants  brought  a  shaft  that 
led  to  plaintiffs'  premises,  to  the  water. 

A  more  recent  case,  that  of  Smith  v.  Fletcher  above  cited,  stiU 
more  forcibly  illustrates  the  truth  of  Lord  Oranwoeth's  observation, 
that  the  question  in  these  cases  is  not  whether  a  defendant  has  exer- 
cised due  care,  but  whether  his  act  has  caused  the  damage,  and  pre- 
sents, at  the  same  time,  features  more  closely  analogous  to  those  of 
the  case  before  us.  Plaintiff  and  defendants  were  lessees  of  adjoin- 
ing mines,  the  level  of  plaintiffs'  mine  being  below  that  of  the 
defendants',  so  that  water  coming  from  defendants'  mine  by  nataral 
gravitation  flowed  therein  by  underground  communication  into 
plaintiffs'  mine. 

A  portion  of  the  ore  in  defendants'  mine  came  to  the  surface  and 
was  got  by  quarrying.  This  caused  a  large  hollow  of  various  depths. 
Part  of  the  ore  was  got  by  mining  beneath  the  place  where  such  hol- 
low had  been  made.  The  result  of  the  defendants'  operations  was  a 
hollow,  to  the  lowest  parts  of  which,  water,  if  it  got  into  the  hollow, 
would  flow,  and  which  was  not  water-tight  A  flood  came,  a  brook 
overflowed,  and,  instead  of  the  water  passing  over  the  surface  an<l 
gi?tting  away  as  it  should  have  done,  it  got  into  the  hollow  so  made 
oy  the  defendants,  and  of  course  could  nt)t  escape  except  through 
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the  fissare,  or  ctacks  in  the  bottom,  and  did  so  escape  into  defend- 
ants' mine,  and  thence  into  plaintiffs'.  ^*  How,"  asks  Brakwell, 
B.,  '^does  this  differ  from  Fletcher  v.  Rylandaf^-'  The  defendauts 
here  did  not,  indeed,  make  a  reservoir.  But  suppose  they  had  made 
the  hollow,  originally  excavated  for  other  purposes,  into  a  reservoir, 
or  fish  pond,  or  ornamental  water,  would  the  fact  that  it  was  orig  • 
iiially  made  for  another  purpose  than  holding  water  have  made  any 
difference  ?  That  cannot  be.  But  it  is  said  they  did  not  bring  the 
water  there  as  in  Fletcher  v.  Rylands,  Nor  did  they  in  one  sense  ; 
but  in  another  they  did.  They  so  dealt  with  the  soil  that  if  a  flood 
came,  the  water,  instead  of  spreading  itself  over  the  surface  and  getting 
away  innocuously  to  the  proper  water-courses,  collected  and  stopped 
in  the  hollow,  with  no  outlet  but  the  fissures  or  cracks.  Suppose  the 
rain,  without  a  flood,  falling  in  this  hollow  had  made,  as  it  will,  pools 
in  the  lower  part,  and  the  water  so  collected  had  gone  through  the 
fissures  and  cracks  into  the  mine,  instead  of  being  left  on  the  surface 
to  vaporate  and  percolate  naturally,  and  that  the  damage  to  the  plain- 
tiff had  been  sensible,  could  the  defendant  say  they  were  not  liable 
because  they  did  not  cause  the  rain  to  fall  ?  So  can  they  say  they  did 
not  cause  this  flood-water  to  collect  where  it  did,  with  no  outlet,  except 
bnt  to  the  mines,  because  it  came  there  by  the  attraction  of  gravitation. 
It  is  said  that  the  flood  was  extraordinary,  and  that  they  could  not 
foresee  it.  I  repeat  my  remark  that  that  may  take  away  morai 
blame  from  them,  but  how  does  it  affect  their  legal  responsibility  ? 
If,  for  their  own  purposes,  they  had  divented  this  flood  into  the 
bollow  where  it  came,  though  not  knowing  what  would  happen,  it 
is  clear  that  they  would  be  liable.  Why  are  they  not,  if  it  comes, 
because  it  must  come,  from  natural  causes  ?" 

In  this  case  it  was  admitted  that  there  was  no  personal  negligence 
on  the  part  of  the  defendants,  and  evidence  tendered  by  them  to 
show  that  they  had  made  due  provision  against  any  flooding  from 
ordinary  rainfall,  was  rejected  as  immaterial. 

They  were  held  liable  because  they  bad  "  artificially  caused  foreign 
water  to  get  into  plaintiffs'  mine-:- water  which  did  not  arise  there, 
nor  get  there  by  merely  natural  means  —  water  which  got  there  not 
by  the  defendants'  not  preventing  it,  but  by  their  causing  it." 

So,  in  the  case  at  bar,  the  defendauts  say,  that  they  did  not  bring 
the  water  into  the  tunnel,  as  in  Fletcher  v.  Hylands,  and  the  same  an- 
rtcr  may  be  made  as  above.  They  did  not  in  one  senpe;  but  in 
Another  they  did.    They  sq  dealt  with  the  bed  of  the  river  that  th« 
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water,  inatead  of  passing  oyer  it  and  getting  away  innocuously  to 
the  natural  outlet,  broke  through  it  into  defendants'  tunnel  and 
thence  into  plaintiW  property.  Can  they  say  that  they  did  not 
cause  the  river  to  come  where  it  did,  into  the  tunnel,  because  it 
came  there  by  reason  of  the  insufficiency  of  the  roof  thereof  to  keep 
it  out,  following  an  irresistible  natural  tendency  ?  The  defendants' 
operations  may  as  truly  be  said  to  have  occasioned  the  damage  to 
the  plaintiffs,  as  those  of  the  defendants  in  Smith  v.  FietcJier,  to  the 
plaintiff  in  that  case. 

We  agree  with  the  defendants  that  such  a  case  as  this  comes 
rather  under  the  head  of  nuisance.  "  As  to  nuisance  to  one's  lands," 
says  Blackstone  (2  Bl.  Com.  B.  3,  ch.  13,  p.  218),  "if  one  erects  a 
smelt  house  for  lead  so  near  the  land  of  another,  that  the  vapor  and 
smoke  kill  his  corn  and  grain,  and  damages  his  cattle  therein,  this 
is  held  to  be  a  nuisance.  And  by  consequence  it  follows,  that  if  one 
dcKis  any  otJier  acty  in  itself  lawful,  which  yet  being  done  in  that 
place  necessarily  tends  to  the  damage  of  another*s  property,  it  is  a 
nuisance;  for  it  is  incumbent  on  him  to  find  some  other  place  to  do 
that  act,  where  it  will  be  less  offensive."  That  is,  it  is  his  duty  not 
to  make  such  a  use  of  his  own  property  as  will  injure  his  neighbor's; 
the  maxim,  sic  utere  tuo  ut  alienum  non  laedas,  applies,  and  he  is 
liable,  at  all  events,  for  the  consequences,  if  he  violates  that  duty. 

What  is  called  the  natural  right  of  support  from  neighboring  soil, 
is  also  an  illustration  of  this.  The  distance  intervening  between  an 
excavation  and  the  place  where  the  injury  is  caused.,  is  not  material 
so  long  as  the  excavation  is  clearly  proved  to  have  been  the  cause 
of  the  injury.  Nor  is  the  defendant  excused  because  he  was  making 
a  lawful  or  even  an  ordinary  and  usual  use  of  his  land,  what  has 
been  called  a  natural  use  of  it.  Per  Lord  Cairns  in  Ryland  v. 
Fletcher,  L.  R.  3  Exch.  p.  352,  viz. :  Taking  out  the  minerals  therein; 
nor  by  his  ignorance  of  the  state  of  adjoining  land,  or  of  the  posi- 
tion of  strata  which  he  cannot  know,  which  may  contribute  to  the 
injury.  Bonomi  v.  Backhouse,  E.  B.  &  E.  622.  Respecting  this 
right  of  support  it  is  said  by  Bramwell,  B.,  in  Rowbotha^n  v.  WiU 
son,  8  E.  &  B.  136,  that  ^^it  is  inaccurate  to  say,  that  the  plaintiff  is 
claiming  any  kind  of  easement,  qualified  or  otherwise,  an  easement 
seeming  to  me  to  be  something  additional  to  the  ordinary  right  of 
property;  the  plaintiff  is  merely  claiming  the  common  right  not  to 
be  injured  in  his  property  by  the  way  in  which  another  uses  his." 
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See  alao  Humphries  t.  BrogdeUy  12  Ad.  &  El.  (N.  S.)  738,  743,  per 
Lord  Campbell. 

This  common  right  has,  as  it  seems  to  us,  been  violated  in  the 
case  at  bar.  The  defendants  put  their  land  to  a  use  which  neces- 
sarily tended  to  injure  the  plaintiffs'  pi*e-existing  rights  of  propertj, 
and  the  damage  the  plaintiffs  have  sustained  is  the  direct  and 
immediate  result  of  the  defendants'  operations  aforesaid  on  their 
own  land.  The  plaintiffs  had  a  right  to  hold  their  property  free  of 
such  a  result  of  the  defendants'  use  of  their  land. 

The  defendants  cite  Smith  v.  Kenrich,  7  G.  B.  564,  as  showing 
that  they  are  not  liable.  That  case,  however,  was  relied  upon  by 
the  defendants,  in  both  Fletcher  v.  Rylands,  and  Smith  v.  FletcJier, 
but  the  court  in  both  cases  held  that  it  was  not  an  authority  for 
them.  Lord  Cram  worth,  indeed,  refers  to  it  as  an  illustration  of  an 
injury  not  caused  by  the  act  of  the  defendants.  The  owner  of  a 
coiil  mine  on  the  higher  level,  worked  out  the  whole  of  his  coal, 
leaving  no  barrier  between  his  mine,  and  the  mine  on  the  lower 
level,  so  that  the  water  percolating  through  the  upper  mine  flowed 
into  the  lower  mine,  and  obstructed  the  owner  in  getting  out  the 
coal.  This,  it  may  be  said,  was  the  necessary  result  of  defendants^ 
act.  Unless,  however,  such  result  is  an  injury  to  some  pre-existing 
rights  of  the  plaintiff,  it  is  damnum  absque  injuria.  Mc Quire  v 
Grant,  1  Butcher,  66,  332;  Thurston  v.  Hancock,  12  Mass.  220. 

The  right  of  the  defendant  in  Smith  v.  Kenricky  to  take  out  aU 
his  coal,  using  due  care,  was  as  perfect  as  that  of  ths  plaintiff  to 
litktt  out  all  his.  Since  in  that  respect  they  stood  upon  an  equality, 
the  defendant  was  under  no  obligation  to  plaintiff  to  guard  against 
the  natural  consequences  of  the  exercise  by  both  of  that  right,  viz.: 
Damage  sustained  by  plaintiff  by  reason  "of  the  natural  flow  or  per- 
colation of  water  from  the  upper  strata." 

lUit  in  Williams  v.  Groucott,  4  B.  &  S.  195,  it  was  held  that  one 
entitled  to  the  minerals  under  the  land  of  another  with  license  to 
make  a  mine  shaft  opening  into  it,  is,  in  the  absence  of  any  stipula- 
tion to  the  contrary,  under  a  legal  obligation  to  the  owner  of  the 
surface  soil  to  fence  the  shaft  so  as  to  prevent  it  from  being  a  source 
of  danger  to  cattle  which  may  be  upon  it.  "  Looking,"  says  Mr. 
Justice  Blackburk,  "  to  the  general  rule  of  law  that  a  man  is  bound 
80  to  use  his  own  property  as  not  to  injure  his  neighbor,  it  seems  to 
me  that  where  a  party  alters  things  from  their  normal  condition. .^o 
«*  to  render  them  dangerous  to  already  acquired  rights,  the  law  oaa.? 
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tLcse  which  do  not  so  contribute.  But  it  would  seem  that  the  lat" 
ter  proposition  could  not  have  been  affirmed  of  the  buildings  m 
question  in  that  case,  so  that  it  was  not  necessary  for  the  conrt  te 
advert  to  that  distinction.  For  the  same  reason,  perhaps,  it  did  not 
advert  to  the  settled  distinction  between  buildings  ancient,  and  not 

None  of  the  other  cases  referred  to  by  the  defendants,  in  our  judg- 
ment, conflict  with  the  proposition  that  the  maxim  above  quoted 
applies  to  the  present  case ;  and  that  the  defendants  are  conse- 
quently liable  for  the  damage  sustained  by  plaintiffs,  as  for  an  injury 
to  existing  rights  necessarily  resulting  from  the  operations  of  defend-^ 
ants  upon  their  own  land.  Pauton  t.  Holland^  17  Johns.  92,  and 
La  Sola  v.  Holbrooky  4  Paige,  169,  were  cases  of  injury  to  buildings 
by  defendants  excavating  their  own  land  so  near  to  such  bnildinga 
as  to  cause  them  to  settle.  What  has  been  said  as  to  Thumton  v. 
Hancock,  is  also  applicable  to  those  cases. 

dark  V.  Fooi,  8  Johns.  421,  holds  that  one  may  set  fire  to  his  fal- 
low, without  liability  for  damage  by  the  fire  communicating  to  hia 
neighbor's  property,  unless  negligence  or  misconduct  is  shown. 

The  plaintiffs,  relying  upon  Tuherville  v.  Stampe,  1  Ld.  Raym. 
264 ;  FillUer  v.  Phipfipard,  11  Q.  B.  347  ;  Canterbury  v.  Atfif  Oen.,  1 
Thill.  306,  insist  that  this  was  not  the  rule  at  common  law,  as  to 
fires,  but  grew  out  of  a  change  and  exception  in  English  statatee 
before  the  revolution.  6  Anne,  ch.  31 ;  14  Geo.  3,  ch*.  78.  We 
need  not  decide  the  point.  It  is  enough  to  point  out  that  the  act 
of  setting  fire  to  one's  fallow,  where  there  is  no  negligence  or  mis- 
conduct, is  not  one  which  tiecessarily  tends  to  the  damage  of 
another's  property  so  that  if  not  interfered  with  it  must  result  in 
injury  to  him. 

In  Livingston  v.  AdainSy  8  Cowen,  175,  the  injury  was  not  the 
direct  and  necessary  result  of  the  building  of  the  dam.  It  resulted 
from  no  insufficiency  of  the  dam,  as  such,  but  from  a  ^'  leak  pro- 
duced in  the  bottom  of  the  dam,  most  likely  by  the  operation  of  the 
frost"    The  act  of  God,  in  fact,  might  be  said  to  have  caused  it. 

In  Bailey  v.  Mayor y  3  Hill,  531 ;  2  Denio,  433,  the  dam  was  built 
with  an  insufficient  water-way.  It  was  not  such  an  one  as  ought  to 
hnve  been  constructed  and  maintained  for  the  purpose,  and  for  the 
fijif«*ty  of  those  whose  property  would  probably  be  injured  by  the 
breaking  of  the  dam.  It  was,  therefore,  held  to  have  been  negli* 
gently  built.  Oh.  Walworth  remarks  that  "  the  degree  of  care 
and  foresight  which  it  is  necessary  to  use  in  cases  of  this  descrip- 
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tion  must  always  be  in  proporfcion  to  the  nature  aud  magnitude  of 
the  injury  which  will  be  likely  to  result  from  the  occurrence  which 
is  to  be  anticipated  and  guarded  against  And  it  should  te  that 
care  and  prudence  which  a  discreet  and  cautious  individual  would, 
or  ought  to,  use,  if  the  whole  risk  and  loss  were  to  be  his  own  exclu- 
sively. Here  the  probable,  if  not  the  necessaiy,  consequence  of  the 
carrying  off  of  the  city  dam,  by  a  flood,  would  be  not  only  to  sweep 
away  the  buildings  and  erections  of  all  the  owners  of  property  upon 
the  Croton  below  such  dam,  but  also  to  endanger  the  lives  of  such 
owners  and  their  families.  The  dam  should,  therefore,  have  been 
constructed  in  such  a  manner  as  to  resist  such  extraordinary  floods 
as  might  have  been  reasonably  expected  occasionally  to  occur.  And 
if  the  flood  of  1841  was  not  much  higher  (the  italics  are  ours)  than 
any  which  had  been  known  to  occur  upon  this  stream  within  the 
memory  of  man,  those  who  had  the  charge  of  the  construction  of 
the  dam  should  have  anticipated  such  a  flood  ;  and  should  have  pro- 
vided a  dam  that  would  have  been  sufficient  to  resist  the  operation 
of  that  flood."  The  inquiry  at  once  suggests  itself  as  to  what  would 
be  a  flood  rwt  much  higher  than  as  above,  and  how  far  short  such  a 
definition  of  due  care  falls  short  of  successful  care,  in  a  case  in  which 
probable  consequences  are  to  be  guarded  against. 

In  this  connection  we  may  refer  again  to  ffaj/  v.  Cohoes  Oo,,  which 
seems  to  us  to  furnish  an  illustration  of  the  maxim  ^^sic  utere^^  etc., 
which  is  in  point  here.  The  defendants  in  lawfully  digging  a  canal 
on  their  own  land  found  it  necessary  to  blast  rocks,  and  fragments 
were  thrown  against  and  injured  plaintiff's  building.  "  The  defend- 
ants," says  the  court,  "  had  the  right  to  dig  the  canal.  The  plaintiff 
had  the  right  to  undisturbed  possession  of  his  property.  If  these 
rights  conflict,  the  former  must  yield  to  the  latter,  as  the  more  im- 
portant of  the  two,  since,  upon  grounds  of  public  policy,  it  is  better 
that  one  man  should  surrender  a  particular  use  of  his  land,  than 
that  another  should  be  deprived  of  the  beneficial  use  of  his  property 
altogether,  which  might  be  the  consequences  if  the  privilege  of  the 
former  should  be  wholly  unrestricted.     *     *     *     * 

"The  use  of  land  by  the  proprietor  is  not,  therefore,  an  absolute 
right,  but  qualified  and  limited  by  the  higher  right  of  others  to  the 
lawful  possession  of  their  property.  To  this  possession  the  law  pro- 
hibits all  direct  injury,  without  regard  to  its  extent  or  the  motives 
of  the  aggressor.     ♦    ♦    ♦    ♦ 

"No  one  questions  that  the  improvement  contemplated  by  de 
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fendants  on  their  own  premises  was  proper  and  lawfuL  The  means 
by  wbioh  it  was  prosecuted  were  illegal  notwithstanding*  For  they 
disiarbed  the  rightful  possession  of  the  plaintiff  and  caused  a  direct 
and  immediate  injury  to  his  property."  It  was  held  that  defendants 
were  liable,  although  no  negligence  or  want  of  skill  was  alleged 
or  proved. 

We  find  it  stated,  however,  in  Washburn  on  Easements,  439, 
that  though  one  by  excavating  within,  his  own  premises  causes  an 
injury  to  his  neighbor's  property,  he  would  not  be  responsible  there- 
for if  he  had  no  just  cause  for  supposing  such  a  consequence  would 
follow,  and  it  resulted  from  some  unforeseen  cause. 

We  cannot  accept  this,  however.  The  defendants  in  Rylands  v. 
Fletcher  contended  that  every  man  has  a  right  to  use  his  land  for  all 
lawful  purposes,  and  if  he  does  so  without  knowledge  that  he  will 
thereby  occasion  injury  to  another,  he  cannot  be  held  responsible 
should  injury  occur,  insisting  that  knowledge  of  possible  mischief  is 
of  the  very  essence  of  the  liability  incurred  by  occasioning  it  The 
house  of  lords,  howeveo*,  repudiated  any  such  theory. 

Prof.  Washburn  cites  Chadtoick  v.  Trowery  6  Bing.  (N.  C.)  1  ;  and 
Shrieve  v.  Stokes,  8  B.  Monroe,  453.  The  first  was  relied  on  by 
defendants  in  Fletcher  v.  Rylands,  but  it  was  answered  that  the  x)lain- 
tiff  there  was  held  to  have  no  right  to  support  his  vanity  from  his 
neighbor's,  and  that  the  judgment  proceeded  on  the  ground  of  the 
absence  of  right  to  such  report,  and  on  the  fact  that  no  circum- 
stances exists  imposing  on  the  defendants  the  duty  of  care ;  and 
Lush,  J.,  observed  that  the  plaintiff  in  that  case,  in  fact,  sought  to 
impose  a  servitude  on  the  defendants,  a  remark  which  the  case  as 
reported  warranted.  Shrieve  v.  Stokes^  too,  seems  not  to  be  an 
authority  for  the  proposition  it  is  cited  to  support,  though  it  con- 
tains a  dictum  to  the  same  purport. 

We  have  not  overlooked  Rockwood  et  al,  t.  Wilson  et  oL^  11  Gush. 
22  (though  not  cited  at  the  bar),  which  holds  that  nothing  can  be 
better  settled  than  that  if  one  do  a  lawful  act  on  his  own  premises 
he  cannot  be  held  responsible  for  injuries  that  may  result  from  it» 
unless  it  was  so  done  as  to  constitute  actionable  negligence. 

But  it  is  to  be  noted  that  what  may  result  is  not  the  same  thing 
as  what  must  result  from  a  given  act.  And  as  the  court  c^stin« 
guishes  between  such  an  act  as  that  of  which  it  was  speaking,  and  r 
private  nuisance,  which  it  terms  an  unlawful  act,  it  may  have  had 
Blackstone's  above  qnotod  definition  of  such  nuisance  in  mind.    But 
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if  it  intended  the  statement  to  apply  to  all  eases  of  the  nocM^^s^rj 
results  of  acts  in  themselves  lawful,  we  think  it  is  too  broad.  Nor 
jo  we  consider  that  the  cases  it  cites  would  sustain  it  in  so  holding. 
Panton  v.  HoUandy  and  TIturston  v.  Hancock^  hare  been  noticed. 

Tourtellot  v.  Rockwood,  11  Met.  460,  and  Bacheld&i'  t.  Hogan,  6 
Shepley,  32,  like  Clark  v.  Foot,  are  cases  of  fire  kindled  on  one's 
own  land. 

In  Boy7iton  v.  Rees,  9  Pick,  528,  the  defendant's  duty  to  the  plain- 
tiff required  him  to  keep  his  flume  in  repair,  and  it  is  held,  that 
being  bound  to  repair  it  he  was  not  responsible  for  the  accidental 
consequences  of  so  doing,  if  he  was  not  guilty  of  negligence. 

In  Hotoland  v.  Vincent,  10  Met.  373,  the  plaintiff  met  with  the 
accident  by  going  out  of  the  highway,  and  falling  into  a  pit  dug  by 
defendant  on  his  own  land.  '  Defendant  was  not  bound  to  fence 
against  the  highway,  and  plaintiff  had  no  right  to  be  upon  his  land. 

Brown  v.  Kendall,  6  Cush.  292,  was  also  injury  to  the  person  by 
defendant  inadvertently  wounding  plaintiff  in  attempting  to  part 
their  dogs  which  were  fighting.  Such  an  attempt  was  a  lawful  one; 
and  the  court  held  that,  therefore,  if  the  hitting  the  plaintiff  was 
unintentional,  and  done  in  the  exercise  of  all  due  care  proportioned 
to  the  exigency  .of  the  case,  this  was  the  result  of  pure  accident,  or 
involuntary  and  unavoidable,  and,  therefore,  the  action  would  not 
lie. 

It  18  said  by  Mr.  Justice  Blackburn  in  Fletcher  v.  Rylanda,  that 
it  is  believed  that  all  the  cases  in  which  inevitable  accident  has  been 
neld  an  excuse  for  what  jjrima  facie  was  a  trespass,  can  be  explained 
on  the  principle  that  the  circumstances  were  such  as  to  show  that 
the  plaintiff  had  taken  that  risk  on  himself.  This  remark  seems  to 
be  applicable  to  Brown  v.  Randall.  When  the  defendant,  to  separ- 
ate the  dogs,  began  to  beat  them,  the  plaintiff  was  looking  on,  at 
the  distance  of  about  a  rod,  and  advanced  a  step  or  two  towanl  the 
dogs,  who,  in  their  struggle,  approached  the  place  where  the  plain- 
tiff was  standing,  the  defendant  retreating  backward  before  them, 
striking  as  he  retreated.  The  plaintiff,  therefore,  voluntarily  assumed 
a  position  in  which  the  risk  of  collision  with  defendant  was  appar- 
'  ut  If  he  chose  to  keep  it,  it  may  well  be  said  that  he  took  that 
risk  upon  himself. 

,  Hefnre  lenving  this  part  of  the  case  we  may  remark  that  although 
the  case  of  B  yiiald  v.  London  &  N.  W.  Railtoay,  7  H.  &  N.  423; 
H.  k  C.  544,  !ias  many  of  the  features  of  the  present  case,  we  havi" 
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not  referred  to  it  to  support  our  decision,  because  in  Fletcher  v. 
Rylandsy  in  the  exchequer  chamber  on  appeal  from  the  court  of 
exchequer,  two  of  the  judges  by  whom  Bagnald's  case  was  decidec4 
stated  the  ground  of  the  judgment  in  that  court  to  have  been,  that 
however  the  water  got  upon  the  line,  the  company  was  bound  by  its 
charter  to  have  its  drains  in  order  so  as  to  carry  off  the  water,  and 
that  its  drains  were  not  in  order. 

In  the  view  we  take  of  the  present  case,  viz.:  That  the  injury 
to  the  plaintiffs'  property  was  the  direct  and  necessary  result  of  the 
defendants'  operation,  it  is,  obviously,  entirely  immaterial  that  after 
the  water  broke  in  in  October,  the  Water  Power  Company  assumed 
and  undertook  to  control  and  keep  it  out,  and  uued  such  means 
therefor  as  temporarily  to  stop  the  flow  of  water,  conducting  them- 
selves with  such  negligence,  however,  in  the  premises,  that  in  April 
the  water  again  broke  in  and  did  the  damage  complained  of. 

It  cannot  lessen  the  liability  of  defendants  for  the  result  of  their 
own  acts,  that  another,  a  mere  volunteer  for  aught  that  appears,  had 
undertaken  to  prevent  such  result,  but  had  failed,  whether  from  care- 
lessness or  not.  Such  a  defense  really  comes  to  this ;  that  though  the 
defendants  stpod  aside  and  let  the  water  take  its  course,  they  are  not 
liable  because  a  stranger  might  have  stopped  it  if  he  had  used  the 
})roper  means.  An  analogous  position  would  be,  that  I  am  not 
responsible  for  damage  done  by  my  cattle  escaping  into  my  neigh- 
bor's close,  because  a  stranger  who  tried  to  keep  them  in  might  have 
done  it  if  he  had  taken  the  proper  pains. 

The  defendants'  position  with  respect  to  their  liability  is,  that 
the  true  rule  is  that  stated  by  Mr.  Justice  Bronson  {Radcliff*e 
E^rs  V.  Mayovy  etc.,  4  N.  Y.  195),  that  a  man  may  use  his 
own  land  for  all  the  purposes  to  which  such  lands  are 
usually  applied  without  being  answerable  for  consequences,  pro- 
vided he  exercises  proper  care  and  skill  to  prevent  any  unneces- 
sary injury  to  the  adjoining  land-owner.  This,  in  the  sense  which 
that  learned  judge  himself  understood  it,  has  not  been  sustained  in 
New  York.  Speaking  of  what  has  been  quoted  from  La  Salla  v. 
Holbrooky  he  says  that  he  thinks,  "the  reasoning  unsound  —  espe- 
cially in  reference  to  property  in  cities  and  large  towns.  If  the 
doctrine  were  carried  out  to  its  legitimate  consequences,  it  would 
often  deprive  men  of  the  whole  beneficial  use  of  their  property.  An 
unimproved  lot  in  the  city  of  Brooklyn  would  be  worth  little  or 
nothing  to  the  owner,  unless  he  were  allowed  to  dig  in  it  for  the 
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purpose  of  building ;  and  if  he  may  not  dig  becauso  it  will  remove 
the  natural  support  of  his  neighbor's  soil,  he  has  but  a  nominal 
right  to  his  property,  which  can  only  be  made  good  by  negotiations 
and  compact  with  his  neighbor.  A  city  could  never  be  built  under 
such  a  doctrine.  I  think  the  law  has  superseded  the  necessity  for 
negotiation,  by  giving  every  man  such  a  title  to  his  own  land  that 
he  may  use  it  for  all  the  purposes  to  which  such  lands  are  usually 
applied,  without  being  answerable  for  consequences  ;  provided  he 
exercises  proper  care  and  skill  to  prevent  any  unnecessary  injury  to 
the  adjoining  land-owner.*' 

This  was  disapproved  in  Farrand  v.  Marshall  (21  Barb.  409),  and 
it  was  there  held,  Mr.  Justice  Wright  delivering  a  most  learned 
opinion,  that  an  owner  of  land  has  not  a  right  by  excavating  upon 
his  own  land  to  remove  the  natural  support  which  his  land  should 
afford  to  the  land  of  an  adjoining  owner.  See,  also,  Pixley  v.  Clark 
ti  aly  35  N.  Y.  620. 

The  proposition,  moreover,  is  readily  seen  to  be  too  broad,  if  tested 
by  the  most  common  case  of  an  ordinary  use  of  land.  If  land  be 
naturally  lit  for  pasture,  what  is  more  common  than  to  use  it  for 
that  ?  Yet  by  the  common  law  every  man  is  bound,  at  his  peril, 
fo  to  keep  his  cattle  that  they  shall  not  escape  and  damage  his 
neighbor's  land.  No  use  can  be  named  to  which  it  is  more  usual  to 
put  land  than  the  construction  and  use  of  a  privy.  It  is  a  neces- 
sary incident  to  habituncy  in  civilized  communities.  Yet,  if  the 
filth  escapes,  the  owner  is  liable,  irrespective  of  care  and  skill,  for 
the  consequences.  He  is  bound,  of  common  right,  so  to  keep  it  in 
that  it  may  not  flow  in  upon  and  damnify  his  neighbor;  and  the 
reason,  says  Lord  Holt,  why  this  is  so  is  because  every  one  must  so 
use  his  own  as  not  to  damnify  another.  Tenant  v.  Ooldwin^  1  Salk. 
21,  360. 

Conceding,  however,  for  the  sake  of  the  argument,  that  the  true 
rule  is  as  the  defendants  state  it,  the  obvious  corollary  from  it  is, 
that  if  the  excavation  of  the  tunnel  was  an  unusual  and  extraordi- 
nary use  of  the  land,  the  defendants  are  liable  for  the  consequences, 
irrespective  of  any  considerations  of  care  and  skill.  This  they  con- 
cede by  saying  that  whether  the  use  was  an  extraordinary  one  or 
VLOty  was  a  question  of  fact  which  should  have  been,  but  was  not,  left 
to  the  jury ;  for  the  character  of  the  use  would  have  been  entirely 
immaterial,  unless  the  liability  of  the  defendants  depended  upon  it 

In  one  sense  it  would  be  a  question  of  fact,  but  one,  nevertheless, 
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which  admitted  of  but  one  answer.  Such  an  excayationy  on  its  faoe^ 
was  an  unusual  and  extraordinary  thing,  its  purpose  not  appear^ 
ing,  the  jury  as  to  that  would  have  been  left  to  conjecture.  Taking 
it,  however,  to  have  been  the  thereby  making  the  river  available  for 
manufacturing,  such  an  enterprise  is,  evidently,  novel  nnd  unusual^ 
aa  Weil  as  full  of  peril  to  defendants  and  adjoining  propcrtua  in  case 
of  misadventure  in  its  execution  whereby  the  water  should  break  in» 
whether  from  negligence,  want  of  skill,  or  peculiarities  in  the  strata 
of  limestone  in  that  place,  impossible  to  be  known  beforehand. 

We  apprehend  that  the  defendants  themselves  would  not  seriously 
urge  that  the  case  should  be  sent  back  to  the  jury,  because  the  point 
whether  this  was,  or  not,  an  ordinary  use  of  the  land  was  not  specifi- 
cally left  to  them.  *If  not,  this  appeal  seems  to  fail,  upon  their 
own  statement  of  the  law. 

It  only  remains  to  notice  the  defense,  that  plaintiffb'  grantors 
brought  an  action  against  these  defendants  for  the  same  identical 
cause  of  action,  which  being  tried  on  its  merits,  and  a  verdict  re- 
turned for  the  plaintiffs  therein,  the  defendants  before  this  action 
was  commenced  paid  the  verdict,  and  were  discharged  from  said 
cause  of  action. 

We  do  not  see  that  any  evidence  was  offered  tending  to  sustain  thia 
allegation  of  the  answer.  The  defendants  merely  offered  a  receipt^  to 
the  exclusion  of  which  they  except^  dated  January  4, 1871,  entitled 
in  an  action  wherein  said  grantors  were  styled  plaintiffs,  and  these 
defendants,  the  defendants ;  and  whereby  for  value  received  said  plain- 
tiffs discharged  the  defendants  f]*om  all  claims  embraced  within 
the  purview  of  the  action,  and  fh>m  all  claims  for  damages  on  ac- 
count of  the  tunnel 

Tkis  action  is  for  injuries  done  to  the  property  since  plainiifb 
evened  it,  and  there  is  no  showing  that  plaintiffs'  grantors  ever  had 
any  right  of  action  therefor.  Nor  was  there  any  that  the  two 
actions  were  for  the  same  cause  of  action.  The  receipt  (the  only 
evidence  offered),  does  not  state  in  respect  of  injuries  to  what  prop- 
erty of  the  plaintiffs  therein  mentioned,  the  action  was  commenced. 
The  point,  however,  was  not  made  at  the  argument  in  this  court, 
nor  were  the  exceptions  taken  to  the  rulings  at  the  trial  as  to  cer- 
tain items  of  damages  urged  here.  Without  going  into  a  detailed 
discussion  of  them,  therefore,  it  is  enough  to  say  that  we  see  no 
error  in  the  rulings  of  the  court  below  in  these  respects. 

Order  appealed  from  affirmsd^ 
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Mabshall,  appellant,  y.  Robsbis. 

(18HInii.40B.) 

(VnoflyoMM  «-  a  quiMaim  dsed  given  mbtequerU  to  an  unreearded  deed  t9m9$y 

no  title. 

Defendant,  the  owner  of  certain  lands,  granted  the  same  by  quit-claim  deed  Uy 
the  plainti£  Tliis  deed  was  never  recorded.  Sabsequentlj  defendant,  for  a 
valaable  consideration,  made  a  quit-claim  deed  of  the  same  lands  to  L.,  who 
had  no  notice  of  the  prior  deed.  L/s  deed  was  dulj  recorded.  In  an  action 
bj  plaintiff  against  defendant  for  damages,  held,  that  plaintiff's  interest  in 
the  land  was  not  affected  by  the  deed  to  L.,  and  that  he,  therefore,  had  no 
cause  of  action.    (See  note,  p.  204.) 

The  plaintiff,  claiming  that  the  defendant  was  the  owner  of  cer- 
tain real  estate,  and  that  after  having  sold  and  conveyed  the  same  to 
him,  and  knowing  his  deed  was  unrecorded,  he  sold  and  conveyed 
the  same  premises  to  other  parties,  who  were  purchasers  in  good 
faith,  and  whose  deeds  were  recorded,  brought  this  action  to  recover 
damages  therefor.  At  the  trial,  after  the  plaintiff  had  introduced 
his  evidence  and  rested,  the  defendant  moved  for  a  dismissal  of  the 
action.  The  court  granted  the  motion  and  judgment  of  dismissal 
was  entered.  The  plaintiff  appeals  to  this  court  The  facts  upon 
which  the  decision  is  based,  are  fully  stated  in  the  opinion  cf  the 
court. 

lA)r«nzo  AlliSy  for  appellant,  cited  the  following  authorities : 
1  Hilliard  on  Torts,  ch.  3,  pp.  83-88 ;  Smith's  Leading  Gases  (Am. 
ed.,  1855),  p.  176,  and  authorities  cited;  1  Smith's  Leading  Oases 
(Am.  ed.,  1855),  p.  558 ;  Yatea  v.  Joyce^  11  Johns.  361 ;  Lupton  v» 
Cormllj  4  Johns.  Oh.  Rep.  270;  Jackson  v.  Poat^  15  Wend.  594; 
Rnynor  v.  Wihan,  6  Hill,  473 ;  Pindar  v.  Wadswarthy  2  East  154. 

Berry,  J.  For  the  purpose  of  determining  the  only  question 
necessary  to  be  considered  in  this  case,  we  may  assume  that  the  fol- 
lowing propositions,  which  plaintiff  claims  to  have  proved,  or  to 
have  offered  to  prove,  are  true  as  matter  of  fact : 

1st  That,  on  the  12th  day  of  May,  1860,  Louis  Roberts  was  the 
owner  of  lot  four,  in  block  four,  in  the  town  of  St  Paul,  aocord^np 
to  the  recorded  plat  thereof. 
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2cL  That,  on  said  12th  day  of  May,  said  Roberts,  together  with 
his  wife,  executed  and  delivered  to  the  plaintiff,  Joseph  M.  MarshalU 
a  quit-claim  deed  of  all  their  right,  title,  interest,  claim,  and  demand, 
in  and  to  said  lot,  which  deed  through  inadvertence  on  plaintiffs 
part  has  never  been  recorded. 

3i^.  That,  on  the  2d  day  of  August,  1865,  said  Roberts  (well 
knowing  his  deed  to  Marshall,  and  Marshall's  inadvertent  omission 
to  have  the  same  recorded)  for  a  valuable  consideration,  executed 
and  delivered  (his  wife  joining)  to  Uri  L.  Lamprey  a  quit-claim 
deed  of  all  their  right,  title,  interest,  claim  and  demand,  in  and  to 
said  lot,  which  deed  was  duly  recorded  August  3d,  1865,  the  said 
Lamprey  at  the  time  of  said  conveyance  to  him,  and  at  the  time  of 
paying  the  consideration  therefor,  having  no  notice  of  the  afore- 
said conveyance  to  the  plaintiff. 

4th.  That,  -on  the  22d  day  of  May,  1867,  said  Lamprey  and  wife, 
for  a  valuable  consideration,  executed  and  delivered  to  William  J. 
Cutler  a  warranty  deed  of  said  lot,  which  was  duly  recorded  on  the 
29th  day  of  May,  1867,  the  said  Cutler,  at  the  time  of  such  convey- 
ance to  him,  and  at  the  time  of  paying  the  consideration  therefor, 
having  no  notice  of  said  conveyance  to  the  plaintiff,  and  having  pur- 
chased in  good  faith. 

Plaintiff's  claim  is,  that  by  reason  of  defendant's  deed  to  Lam- 
prey, and  the  recording  thereof,  he  (plaintiff)  has  lost  his  title  to 
the  lot  in  question,  and  has  therefore  suffered  damage  to  the  value 
of  said  lot,  which  damage  he  seeks  to  recover  of  defendant  in  this 
action. 

If  the  deed  from  Roberts  to  plaintiff  conveyed  nothing  to  plaintiff, 
the  subsequent  deed  to  Lamprey  can  have  taken  nothing  away  from 
him,  or,  in  other  words,  it  cannot  have  damaged  plaintiff. 

If,  on  the  other  hand,  as  would  appear  from  the  facts  before 
assumed,  the  deed  from  Roberts  to  plaintiff  conveyed  a  good  title  to 
the  lot  in  question,  or  any  right,  title,  interest,  claim  or  demand, 
in  or  to  it,  then,  neither  such  good  title,  nor  any  such  right,  title,  inter- 
est, claim  or  demand,  could  be  taken  away  or  impaired  by  the  sub- 
sequent conveyance  to  Lamprey.  For  the  deed  to  Lamprey  is  a 
qnit-claim  deed  in  common  form,  the  effect  of  which,  under  our 
statute,  is  to  pass  such  estate  as  the  grantor  could  lawfully  convey 
by  the  ordinary  deed  of  bargain  and  sale.  In  Martin  v.  Brown,  4 
Minn.  291,  it  is  held  that  the  legislature  by  the  words  'lawfully 
convey,"  intend  to  limit  the  estate  conveyed  by  a  quit-claim  deed; 
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to  such  as  the  grantor  has  a  legal  right  to  convey,  and  that  as  he  may 
not  lawfully  convey  land  which  he  has  already  conveyed  to  another, 
nothing  passes  hy  such  deed  beyond  the  grantor's  actual  interest  at 
the  time  of  the  conveyance.  And  in  Hope  v.  Siotts,  10  Minn.  152, 
where  there  was  a  conveyance  (by  warranty  deed)  of  all  the  right, 
title,  interest,  etc.,  etc.,  of  the  grantor  in  and  to  certain  land,  it  was 
held  that  nothing  passed  to  the  grantees  by  the  conveyance  which 
the  grantor  had  previously  conveyed  to  the  other  parties.  (See  also 
cases  there  cited).  In  Everest  v.  Ferris,  16  Minn.  26,  the  rule  thus 
laid  down  in  Martin  y.  Brown,  \^  reiterated;  and  independently 
(so  far  as  appears)  of  any  statute,  it  is  held  in  May  v.  Le  Claire, 
11  Wall.  232,  that  a  party  who  has  acquired  his  title  by  a 
quit-claim  cannot  be  regarded  as  a  bona  fide  purchaser  with- 
out notice,  and  that  such  conveyance  passes  the  title  as  the 
grantor  held  it,  and  the  grantee  takes  only  what  the  grantor 
could  lawfully  convey.  The  provisions  of  our  statute  in  regard  to 
the  effect  of  recording  and  failing  to  record  deeds,  are  also  in  entire 
harmony  with  the  views  expressed  in  the  cases  cited.  Sec.  54,  ch. 
35,  Pub.  Stat,  which  seems  to  have  been  in  force  at  the  time  when 
Roberts  made  the  deed  to  Lamprey,  enacts  that  every  conveyance 
by  deed,  etc.,  shall  be  recorded,  etc.,  and  that  every  such  conveyance 
not  so  recorded  shall  be  void,  as  against  any  subsequent  purchaser 
in  good  faith  and  for  a  valuable  consideratioi\,  of  the  same  real 
estate  or  any  portion  thereof,  whose  conveyance  shall  be  first  duly 
recorded.  Substantially  the  same  provisions  as  those  above  men- 
tioned are  also  found  in  sec.  24,  ch.  46,  Kev.  Stat.,  and  sec.  21,  ch« 
40,  Gen.  Stat,  so  that  our  statute  in  this  particular  seems  to  have 
remained  unchanged.  These  provisions,  as  will  appear  upon  a 
moment's  reflection,  so  far  from  militating  against  the  views  ex- 
pressed in  the  cases  cited,  come  to  their  aid,  since  it  is  only  the  pur- 
chaser of  the  saine  real  estate  or  any  portion  thereof,  who  by  his 
priority  of  record  cuts  out  the  title  of  a  prior  purchaser.  For  when 
the  second  purchaser  obtains  by  his  quit-claim  deed  only  what  his 
grantor  had  (his  grantor's  right,  title  and  interest),  at  the  time  when 
such  deed  was  made,  he  is  not  a  purchaser  of  the  same  real  estate 
(or  any  part  thereof)  which  his  grantor  had  previously  conveyed 
away  and  therefore  no  longer  has.  But  besides  this  the  grantee  in 
B  quit-claim  deed  like  that  from  Roberts  to  Lamprey,  though  he 
may  not  in  fact  have  known  that  his  grantor  hiul  previously  con- 
veyed the  described  premises  to  anotho!\  nnd  thon(];h  he  may  not  in 
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fact  have  intended  to  defrand  such  prior  grantee^  is  not  a  pnrohaaer 
in  good  faith  as  against  snch  prior  grantee^  for  nothing  is  attempted 
to  be  transferred  to  him  except  whatever  right,  title,  eta,  the 
grantor  has  at  the  time  when  the  quit-claim  deed  is  ezecuted,  so 
that  as  in  the  ease  of  Hope  y.  Stone  the  yery  terms  of  the  deed  are 
notice  of  the  existence  of  the  rights  which  have  been  conferred 
upon  such  prior  grantee,  or  any  other  person. 

These  considerations,  as  it  seems  to  us,  dispose  of  this  case  and 
preyent  us  firom  reaching  the  questions  mainly  discussed  by  plain- 
tiff's counsel. 

The  judgment  entered  beUm  diemissing  the  action  is  affirmed. 

Nora.-8MroiM^blO0dT.F(HCIni|S  Am.  B.  W:  and  JM^iriT.  Bmnikmd,\%L  «a 
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OuFF,  adm'r,  ▼•  Nxwabk  ft  New  York  Railboad  Ooxpaitt  §t  oL^ 

(85  N.J.  17.) 

Neffiigmkioe'--  retpondeat  mtperior.    MouUr  and  Serwmi. 

The  defendant  compuij  were  engaged  in  oonatmcting  their  railroad,  and  the 
other  defendants  were  oontractors  with  the  company  for  doing  a  portion  of 
the  work,  under  a  contract  which  prohibited  them  from  sub-letting  any  part 
of  the  work,  without  the  consent  of  the  company's  engineer*  required  them 
to  employ  competent  servants,  and  proyided  that  they  should  Immediately 
discharge,  whenever  required  by  the  engineer  so  to  do,  any  servants  consid- 
ered by  the  engineer  to  be  incompetent.  The  contractors,  with  the  consent 
of  the  company,  sub-let  the  rock  excavations  to  8.,  it  being  understood  by 
all  parties  that  nitro-glycerine  was  to  be  used  in  blasting  the  rock.  S. 
received  permission  of  the  engineer  to  erect  on  the  company's  land  a  maganne 
for  storing  nitro-glycerine  necessary  for  the  work.  Afterward  8.,  without 
the  knowledge  of  the  defendants,  stored  in  said  magasine  a  quantity  of  nitro- 
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glycerine  belonging  to,  and  for  the  benefit  of,  another  company.  While  a 
portion  of  this  laat-named  nitro-glycerine  was  being  removed,  at  the  reqaest 
of  its  owners,  an  explosion  occurred,  through  the  negligence  of  a  servant  of 
S.,  the  sub-oon tractor,  by  which  plaintiff's  intestate  was  killed.  HeLd,  that 
defendants  were  not  liable.  The  relation  of  master  and  servant  did  not 
exist  between  the  servant  of  S.  and  the  defendants,  nor,  under  the  circum- 
stances, did  the  ii^ury  result  from  a  nuisance,  erected  and  maintained  on  th» 
defendant  company's  land  by  their  consent. 

Ok  rule  to  show  cause. 

This  was  an  action  on  the  case  to  recover  damages  for  the  death 
of  the  plaintiff's  husband,  under  the  act  of  March  3, 1848. 

At  the  trial  the  plaintiff  recovered  a  verdict  against  all  the 
defendants,  with  an  assessment  of  damages  at  $3,000.  A  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside  was  allowed  by  the 
justice  befoi-e  whom  the  case  was  tried. 

Argued  before  Justices  Woodhull,  Depub  and  Vak  Stokul 

J.  P.  Jackson  and  /.  F.  Randolph^  for  the  rule. 

S.  B.  Ransmn  and  C.  C.  Beaman,  contra. 

Depue,  J.  The  reason  mainly  relied  on  for  making  the  role  ab« 
solute  is,  that  the  plaintiff  failed  to  establish  the  liability  of  the 
defendants  for  the  wrongful  act  or  neglect  from  which  the  death 
resulted.  The  Newark  and  New  York  Railroad  Company,  at  the 
time  in  question,  were  engaged  rn  constructing  a  railroad  from  New- 
ark to  Jersey  City.  The  injuries  which  the  deceased  sustained  were 
received  upon  that  part  of  the  work  which  was  known  as  section 
four.  The  graduation  and  masonry  upon  the  section  were  con- 
tracted for  by  the  company  with  the  other  defendants,  who  were 
partners,  under  the  name  of  "Flanagan  &  Sage."  Flanagan  & 
Sage  had,  with  the  consent  of  the  company,  sub-contracted  the  rock 
excavation  to  one  T.  P.  Shaffner,  and  it  was  understood  by  all  par- 
ties, before  the  contract  was  made  with  Shaffner,  that  the  rock  wa» 
to  be  removed  by  blasting  with  the  use  of  nitro-glycerine.  The  neg- 
ligence from  which  the  death  of  the  deceased  resulted,  was  that  of 
one  Burns,  in  the  use  of  nitro-glycerine  on  the  premises  owned  by 
the  company.  Bums  was  an  employee  of  Shaffner,  the  sub-con- 
traetor,  selected  by  him  for  the  particular  duty  of  taking  charge  of 
the  nitro-glycerine  used  on  the  works.     After  the  sub-letting  to 
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Shaflher,  he  applied  to  the  engineer  of  the  company  for  permission 
to  occupy  a  portion  of  their  land,  upon  which  he  might  erect  a 
magazine  in  which  to  store  the  oil  necessary  for  executing  the  work 
of  blasting.  The  permission  was  granted,  and  the  magazine  was 
located  by  direction  of  the  companjr's  engineer. 

The  contract  between  Flanagan  &  Sage  and  the  company  con* 
tained  the  following  clauses :  "  The  contractor  shall  not  be  at  liberty 
to  sub-let  any  part  of  the  work  without  the  consent  of  the  engineer ; 
no  sub-contract,  however,  shall  relieve  the  contractor  of  his  liabili 
tics  under  this  contract,  should  the  sub-contractor  fail  to  perform 
the  work  undertaken  by  him."  "  The  contractor  shall  employ  com- 
petent foremen  and  workmen,  and  experienced  mechanics ;  and  he 
shall  immediately  discharge,  whenever  required  to  do  so  by  the 
engineer,  any  m^n  considered  by  the  engineer  to  be  incompetent 
and  disorderly,  disposed  to  foment  discontent  or  mischief  on  the 
work.i'  These  provisions  were  not  incorporated  in  the  contract  of 
Flanagan  &  Sage  with  Shaffner,  except  that  it  was  declared  therein 
that  Shaffner  should  have  the  same  privileges  that  were  enjoyed  by 
Flanagan  &  Sage  in  the  use  of  the  railroad  company^s  grounds  for 
the  constructing  of  houses,  shops,  etc.,  required  for  the  carrying  on 
of  the  said  blasting. 

It  will  be  assumed  on  the  present  occasion,  in  order  to  reach  at 
once  the  merits  of  the  controversy,  that  the  magazine,  as  located, 
when  used  for  the  storage  of  nitro-glycerine,  was  a  public  nuisance ; 
and  that  the  engineer  of  the  company  was  their  agent  in  consenting 
to  that  use  of  their  lands  ;  and  that  Burns  was  an  improper  person, 
by  reason  of  habits  of  intoxication,  to*  be  intrusted  with  the  hand- 
ling of  the  highly  dangerous  article  of  which  he  had  the  charge ; 
and  that  he  was  intoxicated  at  the  time  of  the  accident.  This  con- 
cession obviates  the  necessity  of  examining  the  evidence  bearing 
upon  disputed  questions  of  fact,  and  resolves  the  inquiry  into  a  con- 
sideration of  pure  questions  of  law  upon  facts  not  in  dispute. 

The  liability  of  the  company  to  respond  for  the  injuries  received 
by  the  deceased,  was  sought  to  be  placed  on  two  grounds :  First, 
that  Burns,  under  the  circumstances  of  this  case,  was  the  servant  of 
the  company;  and  secondy  that  the  injury  resulted  from  a  nui.;ance, 
erected  and  maintained  on  their  lands  by  their  consent. 

In  Bush  V.  Sfeinman,  1  B.  &  P.  404,  it  was  held  that  the  owner 
o'  lands  was  liable  for  all  injuries  resulting  from  the  negligence  ol 
eu  ployees  engaged  in  ex'^cuting  work  upon  the  land,  tlioiigh  th«> 
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work  was  done  by  a  contractor  who  had  contracted  to  do  the  work, 
4knd  wiio  employed  the  servant  through  whose  negligence  the  injury 
happened.  In  that  case,  the  action  was  against  the  owner  of  lands 
for  causing  a  quantity  of  lime  to  be  placed  on  the  highway,  by  means 
of  which  the  plaintiff  and  his  wife,  in  driving  along  the  highway, 
were  overturned  and  much  injured.  The  defendant,  haviug  pur- 
ohased  a  house  by  the  roadside,  contracted  with  a  surveyor  to  put 
it  in  repair  for  a  stipulated  sum.  A  carpenter^  having  a  contnict 
under  the  surveyor  to  do  the  whole  business,  employed  a  bricklayer 
under  him,  and  he  again  contracted  for  a  quantity  of  lime  with  a 
lime-burner,  by  whose  servant  the  lime  in  question  was  laid  in  the 
road.  The  defendant  was  held  liable.  After  a  recognition  as 
authority  for  a  time,  Bt^sh  v.  Steinman  was  overruled.  At  first,  its 
authority  was  restricted  to  liability  for  negligence  in  relation  to  real 
•estate,  making  a  distinction  in  this  respect  between  the  owners  of 
real  and  personal  property ;  finally  this  distinction  was  aban(k>ned, 
^nd  the  authority  of  BiL8h  v.  Steinman  was  completely  denied,  and 
Qo  case  which  was  once  esteemed  as  authority  has  been  more  com- 
pletely overthrown.  Quarman  v.  Burnett^  6  M.  &  W.  499 ;  Hobbit 
V.  The  London  S  N.  W,  R.  B.  Co.y  4  Exch.  254  ;  Painter  v.  Pitts- 
burg,  46  Penn.  213 ;  Blake  v.  Ferris,  5  N.  Y.  48 ;  Pack  v.  T!is  City 
ofN.  y.,  8  id.  222 ;  Hilliard  v.  RicJiardeon,  3  Gray,  349.  The  cases 
•on  this  subject  are  collected  in  the  American  note  to  HoUiday  v.  St. 
Leonard^Sj  etc.,  Co.,  11  0.  B.  (N.  S.)  209 ;  and  in  a  note  to  the  case 
Painter  v.  Pittsburg,  in  3  Am.  Law  Reg.  (N.  S.)  358 ;  1  Bedfield  on 
Railways,  §  129;  Shearman  &  Redfield  on  Negligence,  §  79. 

The  rule  is  now  firmly  established,  that  where  the  owner  of  lands 
undertakes  to  do  a  work  which,  in  the  ordinary  mode  of  doing  it,  ie 
a  nuisance,  he  is  liable  for  any  injuries  which  may  result  fh>m  it  to 
third  persons,  though  the  work  is  done  by  a  contractor  exercising  an 
independent  employment  and  employing  his  own  servants.  Bnt 
when  the  work  is  not  in  itself  a  nuisance,  and  the  injury  results 
from  the  negligence  of  such  contractor  or  his  servants  in  the  ezecn- 
tion  of  it,  the  contractor  alone  is  liable,  unless  the  owner  is  in 
di'fuult  in  employing  an  unskillful  or  improper  person  as  the  con- 
tractor. Ellis  V.  Sheffield  Oas  Co7isumert?  Co.,  2  E.  *  B.  767; 
Petcchtf  V.  Rowland,  13  C.  B.  182 ;  Hole  v.  S.  <6  S.  Railway  Co.,  6 
LL.  &  k.  488;  Steel  v.  The  S.  E.  Railway  Co..  16  0.  B.  550;  Rapson 
V.  Cubitl,  9  M.  ik  W.  710 ;  Reedie  v.  London  S  y.  W.  R,  R.  Co.,  4 
Exch.  244;   ji  night  v.  Fox,  5  id.  721;    MUligan  v.  Wedge,  12  A. 
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&  K  737 ;  Overton  v.  Freeman,  11  0.  B.  867 ;  Pochard  t.  Smithy  10 
C.  B  (N.  S.)  470-480  ;  Butler  t.  Hunter ,  7  H.  &  N.  826 ;  Allen  t. 
Hayward,  7  Q.  B.  960;  Chicago  City  y.  Bobbins,  2  Black.  418; 
Starrs  v.  City  of  Utica,  17  N.  Y.  104;  Scammon  t.  City  of  Chicago, 
^5  111.  424;  McOuire  y.  Grant,  1  Dutoher,  356. 

The  counsel  of  the  plaintiff,  on  the  argument,  did  not  attempt 
to  sustain  or  resuscitate  Bush  y.  Steinman  for  the  support 
of  this  branch  of  their  case.  With  much  ingenuity  they  argued 
that  the  exemption  of  the  owner  from  liability  for  the  negligence  of 
the  servants  of  the  contractor,  arose  from  the  fact  that  he  had  no 
control  over  the  servant,  and  no  power  to  discharge  an  incompetetit 
person  who  was  employed  by  the  contractor,  and  hence  their  reason- 
ing was,  the  company  are  not  within  the  reason  of  this  exemption, 
because  of  the  stipulations  in  the  contract  requiring  their  consent 
to  a  sub-letting,  and  authorizing  them  to  require  the  discharge  of 
any  person  employed  on  the  work,  considered  by  the  engineer  to 
be  incompetent.  The  fallacy,  of  this  argument  lies  in  avoiding  the 
real  subject  of  inquiry,  and  in  assuming  an  erroneous  principle  as 
the  foundatian  of  the  maxim  respondeat  superior.  The  point  of 
inquiry  is  not  under  what  circumstances  is  the  owner,  who  contracts 
for  the  execution  of  work  on  his  lands,  exempt  from  liability  for  the 
negligence  of  employees  of  the  contractor.  It  consists  in  the  search 
for  the  principle  upon  which  one  man  incurs  a  liability  for  an  act 
not  done  by  himself.  That  liability  flows  from  the  relation  of  master 
and  servant,  a  relation  incident  to  which  is  the  power  to  select  the 
servant,  and  direct  him  in  the  execution  of  tlie  duties  of  his  employ- 
ment, and  to  discharge  him  when  found  to  be  incompetent;  and 
also  the  duty  to  so  control  his  acts  that  no  injury  may  be  done  to 
third  persons.  In  Quartnan  v.  Burnett,  6  M.  &  W.  499,  Parke,  B., 
in  delivering  the  opinion  of  the  court  (page  509),  says,  that  '^  upon 
the  principle  that  qui  facit  per  ahum  facit  per  se,  the  master  is 
responsible  for  the  acts  of  his  servant ;  and  that  person  is  undoubt- 
edly liable  who  stood  in  the  relation  of  master  to  the  wrong-doer  —  he 
who  had  selected  him  as  his  servant,  from  the  knowledfje  or  belief 
in  his  skill  and  care,  and  who  could  remove,  him  for  misconduct, 
«nd  whose  orders  he  was  bound  to  receive  and  obey.  But  the  lia- 
bility by  virtue  of  the  principle  of  the  relation  of  master  and  ser  • 
yant  must  cease  where  the  relation  itself  ceases  to  exist,  and  no 
other  ]>erson  than  the  master  of  such  servant  can  be  liable,  on  the 
simple  ground  that  the  servant  is  the  servantof  another,  and  his  a 'it 
Vol.  X.  — 27 
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the  act  of  another/'  Substantially  the  same  views  were  expressed  by 
Mr.  Justice  Mullbtt,  in  Blake  v.  Ferriny  5  N.  Y.  64  In  JfcGuire 
V.  Orant,  1  Dutcher,  371,  Mr.  Justice  Elmer  says:  "A  master  \9 
responsible  for  the  tortious  acts  of  his  servant,  which  were  done  in 
his  service.  This  responsibility  grows  out  of,  is  measured  by,  begins 
and  ends  with  his  control  over  them.  If  it  is  his  duty  to  control 
them  in  what  they  do,  he  is  responsible  for  his  neglect.  But 
where  workmen  do  not  stand  in  such  relation  to  the  person  sought 
to  be  charged  as  to  make  it  his  duty  to  control  them,  they  are  not 
his  servants,  and  he  is  in  no  wise  responsible  for  their  acts,  except 
in  some  cases  where,  by  subsequently  adopting  and  sanctioning 
those  acts,  he  renders  himself,  legally,  a  participator  in  them." 

There  are  cases  in  which  persons  who  have  contracted  to  have 
work  done  have  been  held  liable  for  negligence  in  the  manner  of 
doing  it ;  but  those  are  cases  in  which  the  contract  created  only  the 
ordinary  hiring  for  service,  or  the  party  who  let  the  work  retained 
and  exercised  the  control  and  direction  of  the  employees  by  whom 
the  manual  labor  was  done,  or  personally  participated  in  the  wrong 
complained  of.  Randleson  v.  Murray^  8  A.  &  E.  109 ;  Sadler  v. 
Henlock,  4  E.  &  B.  570;  Burgess  v.  Gray,l  0.  B.  678;  Fenton  y, 
Dublin  Steam  Packet  Co,,  8  A.  &  E.  835. 

These  cases  do  not  infringe  upon  the  rule  that  the  relation  of 
master  and  servant  must  substantially  and  really  exist,  in  order  to 
raise  a  liability  on  the  part  of  the  former  for  the  negligent  acts  of 
the  latter ;  on  the  contrary,  they  recognize  the  rule  and  deduce  the 
liability  from  the  fact  that  the  employees  doing  the  work  were  really 
the  servants  of  him  under  whose  direction  they  were  engaged  in 
executing  it,  or  the  entire  control  of  the  work  to  be  done  had  not 
been  abandoned  to  the  contractor. 

There  is  another  class  of  cases  in  which  municipal  corpora- 
tions have  been  held  answerable  for  the  negligence  of  the  servants 
of  their  contractors  in  making  excavations  in  the  public  streets; 
and  railroad  companies  have  been  held  for  damages  sustained  by 
passengers  by  reason  of  defects  in  the  platforms  of  their  depots  oc- 
casioned by  the  carelessness  of  employees  of  contractors,  to  whom 
I  he  work  of  construction  had  been  let.  These  cases  do  not  rest  op 
(!»e  relation  of  master  and  servant.  The  obligation  results  froit 
HJiother  principle  ;  from  the  duty,  in  the  one  instance,  to  see  that  tht 
streets  are  keep  safe  for  the  passage  of  persons  and  property,  and  in 
the  other,  to  provide  for  passengers  a  safe  means  of  access  to  an^ 
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from  the  cars  —  a  duty  independent  of  the  means  bj  which  the 
obstructions  or  defects  were  occasioned.  Storrs  v.  City  of  Utica,  17 
N.  Y.  104 ;  Chicago  City  v.  Robbins,  2  Black.  418 ;  Hohnes  v.  The 
-Y.  E.  Railway  Co.,  L.  R.  (4  Exch.)  254 ;  Oillis  v.  Railway  Co.,  8 
Am  Law  Reg.  (N,  S.)  729;  Sntifh  v.  Docks  Co.,  L.  R  (3  C.  P.)  32^ 

Except  under  the  special  circumstuuces  above  indicated  (none  of 
which  exist  in  this  case)  the  rule  is  invariable,  that. the  master  only 
is  responsible  for  the  acts  of  the  servant.  In  some  cases  it  is  diffi- 
cult "to  say  whose  servant  a  pjrson  is  that  does  the  injury;  when 
you  decide  that  the  question  is  solved."  Per  Williams,  J.,  Milligan 
v.  Wedge,  12  A.  &  E.  737. 

In  Quannan  v.  Burnett  et  aL,  the  defendants,  who  wore  the  own- 
ers of  a  carriage,  and  ware  accustomed  to  hire  horses  to  draw  it  for 
a  day,  or  a  drive,  of  a  livery  man,  who  provided  a  driver,  were  held 
not  liable  for  an  injury  done  to  a  third  p3rson  through  the  negli- 
gence of  the  driver,  although  they  provided  him  with  a  livery  and 
paid  him  a  fixed  sum  for  each  drive.  In  that  cas3  there  was  some 
evidence  that  the  defendants  had  selected  the  particular  driver.  On 
this  latter  point.  Baron  Parke  says:  "If  the  driver  be  the  servant 
of  a  job  master,  we  do  not  think  he  ceases  to  be  so  by  reason  of  the 
owner  of  the  carriage  preferring  to  be  driven  by  that  particular  ser- 
\ant  where  there  is  a  choice  amongst  more,  any  more  than  a  *iack 
post-boy  ceases  to  be  the  servant  of  an  innkeeper  where  a  traveler  has 
a  particular  preference  of  one  over  the  rest  on  account  of  his  sobriety 
and  carefulness ;  if,  indeed,  the  defendants  had  insisted  upon  the 
horses  being  driven  not  by  one  of  the  regular  servants,  but  by  a 
stranger  to  the  job  master,  appointed  by  tliemselves,  it  would  have 
made  all  the  diflference."  The  employment  of  an  engineer  by  a 
company  having  work  done  under  a  contract,  to  superintend  it 
and  direct  what  shall  be  done,  will  not  make  the  company  lijible  for 
negligence  in  the  manner  of  doing  the  work,  though  it  was  directed 
to  be  done  by  him.  Steel  v.  S,  E,  Railway  Co.,  16  C.  B.  550  ;  Broinn 
V.  Accrin^flon  Cotton  Co.,  3  II.  &  C.  511,  519 ;  Pack  v.  Mayor  of  N. 
V.  City.'s  X.  Y.  222;  Kelly  v.  Same,  11  id.  432.  In  Walker  w. 
Goe,  3  H.  &  N".  395  (in  Error,  4  II.  &  N.  350),  the  act  of  parliament 
empowering  the  defendants,  commissioners,  to  lease  a  canal,  author- 
i:!ef1  and  required  the  commissioners  to  give  notice  to  the  lessees,  if 
(Miring  the  term,  they  should  permit  the  navigation  to  be  out  of 
repair,  recriir.ig  that  the  necessary  repairs  should  be  commenced, 
proceedec  w!    i,  and  finished  within  reasonable  perio'/s  to  be  named 
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by  the  commissioners;  and  if  the  lessees  should  neglect  to  com- 
mence^  proceed  with,  or  finish  such  repairs  in  the  manner  so  speci* 
fledy  then  the  said  commissioners  were  authorized  to  take  possession 
of  the  tolls  and  other  proceeds  of  the  said  navigation,  and  to  cause 
such  repairs  to  be  done  under  their  own  direction,  and  to  pay  the 
necessary  expenses  thereof  out  of  the  said  tolls  and  other  proceeds. 
The  canal  was  leased,  and  by  the  default  of  the  lessee  one  of  the  locks 
became  dilapidatlad  and  out  of  repair,  and  fell  in,  in  consequence  of 
which  the  navigation  was  suspended  and  the  barge  of  the  plaintiff 
was  delayed.  The  condition  of  the  lock  was  known  to  the  commis- 
sioners a  sufficient  time  before  it  fell  in  to  enable  tbem  to  give  the 
notice,  and  for  the  performance  of  the  repairs,  and  they  failed  to 
give  the  notice.  It  was  held  by  the  court  that  whatever  the  obliga- 
tion might  be  as  between  the  commissioners  and  the  public  to  keep 
the  canal  open,  the  commissioners  were  not  liable  to  the  plaintiff 
for  his  loss,  because  of  the  non-exercise  of  their  powers  to  correct 
the  fault  of  the  lessee  in  the  management  of  the  property  leased  to 
him. 

The  case  of  Blake  v.  Ferris  is  an  illustration  of  the  inability  ol 
third  parties  to  take  advantage  of  stipulations  inserted  in  the  con- 
tract for  the  protection  of  the  parties  to  it,  or  out  of  abundant  cau- 
tion to  provide  for  any  contingent  injuries  that  might  occur.  It  was 
there  held  that  a  provision  in  a  license  or  grant  by  munici\al 
authorities  to  persons  to  construct  at  their  own  expense  a  sewer  in  a 
public  street,  "  that  the  grantees  should  cause  proper  guards  and 
lights  to  be  placed  at  the  excavation,  and  should  be  answerable  for 
any  damage  or  injuries  which  might  be  occasioned  to  persons,  ani- 
mals, or  property,  in  the  construction  of  the  sewer,"  did  not  inure  to 
the  benefit  of  a  stranger  so  as  to  render  the  grantees  liable  to  him 
for  the  negligence  of  servants  or  agents  for  whose  conduct  they 
would  not  otherwise  be  responsible.  See,  also,  Pack  v.  City  of  iV.  F"., 
8  N.  Y.  222. 

A  case  directly  in  point  with  that  under  consideration  will  be 
found  ill  Reedie  v.  Railway  Co.,  4  Exch.  244.  That  was  an  action 
by  the  administratrix  of  a  person  who  was  killed  while  passing 
under  a  viaduct  in  the  course  of  construction  as  part  of  the  defend- 
ant's railway.  The  work  of  constructing  the  viaduct  had  been  Ibt 
by  contract,  and  the  injury  which  occasioned  the  death  happv^ned 
through  the  carelessness  of  contractor's  servants  in  permitting  a  large 
stone  to  fall  on  the  deceased.     Bv  the  terras  of  the  contract  between 
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the  company  and  the  contractor,  they  had  a  general  right  of  watch- 
ing  the  progress  of  the  work,  and  if  the  contractors  employed  incom- 
petent workmen^  the  company  had  the  power  of  dismissing  them. 
The  court  held  that  the  company  were  not  liable,  and  in  pronounc- 
ing judgment,  Bolfe,  B.,  said ;  ^^  Our  attention  was  directed  during 
the  argument  to  the  provisions  of  the  contract,  whereby  the  defend- 
ants had  the  power  of  insisting  on  the  removal  of  careless  or  incom- 
petent workmen,  and  so  it  was  contended  they  must  be  responsible 
for  their  non-removal.    But  this  power  of  removal  does  not  seem  to 
us  to  vary  the  case.    The  workman  is  still  the  servant  of  the  con- 
tractor only,  and  the  fact  that  the  defendants  might  have  insisted  on 
his  removal,  if  they  thought  him  careless  or  unskillful,  did  not  make 
him  their  servant."    In  State  v.  Williams,  1  Vroom,  102,  this  court 
held  that  a  landlord  did  not  make  himself  responsible  for  the  nui- 
sance of  his  tenant  in  keeping  the  house  in  a  disorderly  manner  by  a 
failure  to  avail  himself  of  the  power  to  expel  the  tenant  by  summary 
jiroceedings  for  the  non-payment  of  rent,  according  to  the  terms  of 
the  letting.    Indeed,  in  the  ordinary  case  of  the  hiring  a  coach  from 
a  livery,  the  hirer  has  the  power  tp  terminate  the  relation  between 
himself  and  the  servant  who  drives  him,  at  any  moment,  by  relin- 
quishing the  journey  and  ordering  the  coach  back  to  the  owner. 
That  power,  though  the  decision  as  to  whether  it  shall  be  exercised 
or  not  lies  in  his  own   breast,  has  never  been  urged  as  an  argument 
for  holding  him  liable  for  the  negligent  acts  of  the  driver,  although 
he  may  choose  to  prosecute  his  journey  with  an  incompetent  coach- 
man.    The  power  to  discharge  in  such  a  case  is  a  power  which 
exists  for  his  own  protection,  which  he  is  not  bound  to  exercise  foi 
the  protection  of  third  persons. 

The  stipulations  in  the  contract  between  these  defendants  are  of 
the  same  nature  with  the  power  last  adverted  to.  They  were  de- 
signed for  the  benefit  of  the  company,  to  enable  them  to  determine 
whether  the  work  should  be  sub-let  or  not,  and  to  prevent  the  annoy- 
ances and  delays  incident  to  disorders  fomented  by  evil-dispcsed 
workmen  among  their  fellows,  and  the  loss  and  injury  resulting 
from  insuflBcient  or  improper  execution  of  the  work.  Their  office 
was  not  to  create  obligations  or  duties  on  the  part  of  the  company 
to  third  persons.  The  obligation  lies  in  contract.  No  stranger  can 
maintain  an  action  on  the  contract.  It  does  not  create  the  rela 
tioii  of  master  and  servant,  nor  raise  a  duty  from  the  non-perform- 
ance  of  which  an  action  will  inure  to  third  persons. 
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The  principle  upon  which  the  superior  who  has  contracted  with 
another,  exercising  an  independent  employment  for  the  doing  of  the 
work,  is  exempt  from  liability  for  the  negligence  of  the  latter  in  the 
execution  of  it,  applies  as  between  the  contractor  and  his  sub-con- 
tractor. Rapson  v.  Cubiti,  9  M.  &  W.  710;  Knight  v.  Fox,  5  Exch. 
721 ;  Ovei'ton  v.  Freeman,  1 1  C.  B.  867. 

The  verdict  cannot  be  sustained  against  any  of  the  defendants  on 
the  first  ground  on  which  tlieir  liability  is  endeavored  to  be  sup- 
ported. It  remains  to  be  considered  whether  they  can  be  held  on 
the  other  position  taken  by  counsel. 

The  company  did  not  use  the  premises,  except  as  they  were  occu- 
pied by  the  con tnic tors  in  the  execution  of  the  work.  They  were 
not  then  in  that  actual  possession  which  would  raise  a  liability  for 
acts  done  upon  the  property,  without  regard  to  the  agency  by  which 
they  were  done.  They  can  only  be  held  for  what  they  contracted 
to  have  done,  and  consented  that  others  should  do,  upon  tlieir  prop- 
erty. 

The  consent  of  the  company  was  that  the  magazine  should  be 
used  for  the  storage  of  the  nitro-glycerine  necessary  for  the  opera- 
tions of  blasting  on  the  rocks.  At  the  time  of  the  accident,  there 
was  in  the  magazine  only  one  can  of  nitro-glycerine,  containing 
about  ten  pounds,  which  belonged  to  Shaffner,  for  that  purpose 
Without  the  knowledge  of  the  engineer  or  any  officer  of  the  com- 
pany, or  of  Flanagan  &  Sage,  Shaffner  had  stored  in  the  magazine 
sixteen  cans  of  the  oil,  which  belonged  to  the  United  States  Blast- 
ing Company,  and  which  had  been  removed  clandestinely  from  the 
county  of  Bergen,  to  avoid  an  execution  about  to  be  issued  against 
that  company,  and  secreted  by  Shaffner  in  the  magazine,  and  kept 
there  for  sale  on  the  orders  of  the  company.  Of  these  things  the 
defendants  were  entirely  ignorant.  On  the  occasion  of  the  accident, 
one  Merritt  came  to  the  premises  with  an  order,  signed  by  a  director 
of  the  blasting  company,  for  thirty  pounds  of  glycerine.  Burns  at 
chat  time  had  quit  the  duties  of  his  ordinary  employment  and  had 
gone  to  bed.  Nichols,  the  foreman  of  Shaffner,  waked  him  up,  and 
directed  him  to  fill  the  order.  In  obedience  to  his  command.  Burns 
procured  from  the  magazine  a  can  of  the  blasting  company's  oil 
and  an  empty  can,  and  carried  them  a  distance  of  about  one  bun- 
dled and  fifty  yards,  near  to  tlie  blacksmith's  shop,  and  proceeded 
to  open  the  can  containing  the  oil.  While  so  doing  the  explosion 
t^iok  place,  from  which  the  death  of  the  deceased  resulted. 
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In  the  aspect  in  which  this  case  has  been  considered,  the  liability 
of  the  railroad  company  is  fixed,  if  the  injury  complained  of  wiva 
the  legal  resnlt  of  the  nuisance  to  which  they  consented.  The  law 
cannot  undertake  to  trace  back  the  chain  of  causes  indefinitely,  for 
it  is  obvious  that  this  would  lead  to  inquiries  far  beyond  human 
power  and  wisdom  —  in  fact,  infinite  in  their  scope.  It  therefore 
stops  in  the  first  link  in  the  chain  of  causation,  and  looks  only  to 
the  person  who  is  the  proximate  cause  of  the  injury.  Shearm.  & 
Redf.  on  Neg.9  §  9.  The  general  rule  is,  that  the  damage  to  be 
recovered  must  be  the  natural  and  proximate  consequence  of  the 
act  complained  o£  2  Oreenl.  Ev.,  §  256.  '*  It  is  not  enough  if  it  l)e 
the  natural  consequence ;  it  must  be  both  iiatural  and  proximale,'* 
Per  Byles,  J.,  in  Ricluirdson  v.  Dunn,  8  C.  B.,  N.  S.,  666.  To  main- 
tain an  action  for  special  damages,  they  must  be  the  legal  and  nat- 
ural consequences  arising  from  the  tort,  and  not  from  the  wrongful 
act  of  a  third  party  remotely  induced  thereby.  Crain  v.  Petree,  6 
Hill,  522.  It  is  true  that  where  the  injury  results  from  the  negli- 
gence of  several  persons,  differing  only  in  degree,  each  will  be  held 
responsible  for  the  entire  damages  resulting  therefrom  ;  but  where 
the  injury  immediately  results  from  the  act  of  one  of  the  parties, 
the  other,  though  blamable,  cannot  be  held  liable  for  it,  unless  his 
conduct  is  so  connected  with  the  act  of  the  former,  that  it  may  be 
said  to  have  been  the  cause  of  it  Cases  may  be  stated  where  the 
wrongful  conduct  of  one  person  affords  the  opportunity  or  occasion 
for  the  illegal  act  of  another,  or  for  an  injury  from  other  causes. 
In  such  cases  the  injury  is  too  remote  to  sustain  an  action  for  the 
recovery  of  damages.  Thus  the  proprietors  of  a  railroad,  who  neg- 
ligently delay  the  transportation  of  goods  delivered  to  them,  as  com- 
mon carriers,  and  then  transport  them  safely  to  their  destination, 
are  not  responsible  for  injuries  to  the  goods  by  a  flood,  while  in  their 
depot  at  that  place,  although  the  goods  would  not  have  been  exposed 
to  such  injury  but  for  the  delay.  Denny  v.  The  N,  Y.  Cent  Rail- 
road Co.y  13  Gray,  481;  Morrison  v.  Davis,  20  Penn.  171 ;  Railroad 
Co.  V.  RecveSy  10  Wall.  176.  The  gravamen  of  the  complaint  is  a 
public  nuisance,  and  to  sustain  an  action  for  a  public  nuisance,  the 
plaintiff  must  prove  an  injury  therefrom,  personal  and  peculiar  to 
himself,  beyond  the  injury  to  the  public  at  large,  which  can  only  be 
jredressed  by  indictment.  In  this  respect  the  action  is  analogous  to 
actions  for  words,  where  special  damage  is  necessary  to  support  tlie 
action. 
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The  leading  case  on  this  subject  is  Vicar  v.  Wilcox,  8  East  L 
The  defendant  there  had  charged  the  plaintiff  with  catting  hier 
cordage  on  his  rope-walk.  The  special  damages  alleged  were,  that 
the  employer  of  the  plaintiff  believing  the  charge  to  be  true^  dis* 
charged  him,  and  that. the  plaintiff  afterward  applied  to  B.  P*  for 
employment,  who  refused  to  employ  him  in  consequence  of  the 
words,  and  because  his  former  master  had  discharged  him  for  the 
offense  imputed  to  him.  The  plaintiff  was  nonsuited,  because  the 
injury  was  too  remote  to  sustain  the  action,  and  the  nonsuit  waa 
sustained  by  the  court  in  banc. 

So  far  as  respects  the  denial  of  the  plaintiff's  right  to  recover 
damages  for  his  discharge  by  his  master,  if  such  discharge  waa 
caused  by  the  words  communicated  by  the  defendant  himself  to  the 
master.  Vicar  v.  Wilcox  cannot  be  reconciled  with  the  earlier  as  well 
as  later  authorities ;  but  if  the  words  were  communicated  to  the 
employer  by  the  unauthorized  act  of  third  persons,  that  case  has 
been  completely  sustained.  See  2  Smith's  L.  Cases  (6th  Am.  ed«), 
532,  note  to  Vicar  v.  Wilcox ;  Lumley  v.  Oye,  2  E.  &  B.  237,  per- 
WiOHTMAN,  J. ;  1  Starkie  on  Slander  205 ;  2  id.  64 ;  Ward  t. 
WeeJcSy  7  Bing.  211.  In  the  case  last  cited,  it  was  held  that  in  an 
action  of  slander  the  allegation  of  special  damage  could  not  be  sup- 
ported by  proof  that  the  defendant  had  spoken  the  words  to  B.,  and 
that  damage  ensued  in  consequence  of  B.'s  repeating  them  as  the 
words  of  the  defendant.  In  delivering  judgment,  Tindal,  C.  J., 
says :  "  Every  man  must  be  taken  to  be  answerable  for  the  neces- 
sary consequences  of  his  own  wrongful  acts ;  but  such  a  spontanious 
and  unauthorized  communication  cannot  be  considered  as  the  neces- 
sary consequence  of  the  original  uttering  of  the  words.  For  no 
effect  whatever  followed  from  the  first  speaking  of  the  words  to 
Bryce ;  if  he  had  kept  them  to  himself,  Bryer  would  still  have 
trusted  the  plaintiff.  It  was  the  repetition  of  them  by  Bryce  to 
Bryer,  which  was  the  voluntary  act  of  a  free  agent,  over  whom  the 
defendant  had  no  control,  and  for  whose  acts  he  is  not  answerable, 
that  was  the  immediate  cause  of  the  plaintiff's  damage. 

In  Rich  V.  Basterfield,  4  C.  B.  783,  the  owner  of  premises  built  a 
chimney  upon  it  and  leased  the  premises.  The  tenant,  after  he 
entered,  lighted  a  fire,  from  the  smoke  of  which  the  plaintiff  was 
injured  in  his  occupation  of  adjoining  premises,  and  sued  the 
owner  t*)  recover  damages,  on  the  ground  that  having  erected  the 
chimney  and  let  the  premises  with  the  chimnev  so  erected,  he  had 
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impliedly  authorized  the  lighting  of  a  fire  therein.  It  was  held  that 
the  injury  resulted  from  the  act  of  the  tenant,  and  the  action  would 
not  lie,  although,  as  was  said  by  Cues^well,  J.,  the  defendant 
''  enabled  the  tenant  to  make  fires  if  he  pleased." 

In  other  cases  the  intervention  of  the  independent  act  of  a  third 
person  between  the  wrong  complained  of  and  the  injury  sustained, 
which  was  the  immediate  cause  of  the  injury,  is  made  a  test  of  that 
remoteness  of  damage  which  forbids  its  recovery.  Ashley  v.  Harris 
«9?i,  1  Esp.  48;  Milne  v.  Smith,  2  Dow's  Pari.  Rep.  390; 
Fitzsimmons  v.  Inglis,  6  Taunt  534 ;  Hoey  v.  Felton,  11  0.  B.  (N. 
S.)  142;  Daniels  v.  Potter,  4  C.  &  P.  262;  Haddan  v.  Lott,  16  C.  B. 
411  ;  Walker  v.  Goe,  4  H.  &  N.  350  ;  JParkins  v.  Scott,  1  H.  &  C. 
153 ;  Grain  v.  Petrie,  6  Hill,  522  ;  Stevens  y.  ffartwell,  11  Met  642 ; 
Toamey  v.  Railway  Co.,  3  C.  B.  (N.  S.)  146 ;  WiUiams  v.  Jones,  3 
H.  &  C.  256 ;  Mangan  v.  Atterton,  Law  Rep.  (1  Exch.)  239 ;  Bank 
of  Ireland  v.  Evaiis,  5  H.  of  L.  Cases,  389,  397. 

Tested  by  the  principle  above  stated,  it  is  obvious  that  the  injury 
received  by  the  deceased,  from  which  death  resulted,  is  too  far 
removed  from  the  act  of  the  company  to  impcse.a  liability  for  it 
upon  them.  It  did  not  result  naturally  or  proximately  from  the 
nuisance  they  permitted  on  their  lands,  but  was  v.4used  directly  by 
the  unauthorized  and  independent  act  of  a  third  person  intervening 
between  the  nuisance  they  consented  to  and  the  injury. 

Shtfcfibier  had  clandestinely  applied  the  magazine  to  an  use  for 

which  he  had  not  the  permission  of  the  company,  and  engaged  in  a 

business  which  was  not  connected  with  liis  contract.     Permission  to 

use  their  lands  for  the  limited  purpose  of  storing  materials  for  the 

execution  of  the  work,  did  not  authorize  him  to  use  them  for  the 

purpose  of  engaging  in  a  dangtTous  traffic,  in  the  prosecution  of 

which  the  injury  resulted.     It  cannot  be  insisted,  therefore,  that  the 

liability  of  the  defendants  flows  from  their  consent  to  the  use  of  their 

lands  for  the  business  in  which  Burns  was  employed  when  the  acci- 

d*Mit  happened.    The  nuisance  relied  on  to  fix  the  defendants,  is  the 

storage  of  nitro-glycerine  in  the  magazine,  by  their  consent    The 

injury  was  not  caused  by  an  explosion  in  the  magazine.    Bums  had 

removed  the  can  from  the  magazine  a  distance  of  150  yards.    If  he 

had  taken  it  on  the  work,  to  use  it  in  blasting,  and,  there,  persons 

had  been  injured  by  his  negligence,  the  company  could  not  be  held 

for  the  injuries,  notwithstanding  their  consent  to  the  use  and  storage 

of  nitio-glyoerine  on  thoir  premises  for  the  prosecution  of  the  work. 
Vol.  X.  —  *>8 


21S  NEW  JERSEY, 


Cuff  ▼.  Newark  and  New  York  Railroad  Co. 

unless  its  use  in  blasting  was  a  nuisance.  The  disconnection  of  his 
act  from  the  nuisance  of  the  storage  of  tlie  oil,  to  which  the  company 
had  consented,  is  the  more  apparent  when  it  is  considered  that  the 
oil,  in  the  management  of  which  the  explosion  occurred,  was  kept  in 
the  magazine  without  tlie  knowledge  of  the  company,  and  that  the 
disaster  happened  in  a  business  which  Shaffner  was  not  authorized 
i  engage  in  on  the  company's  land.  Between  his  act  and  their 
il'iegal  act  there  wa.s  no  such  connection  that  the  latter  can  be  said 
to  have  been  the  cause  of  the  former. 

A.  places  a  log  in  the  highway,  which  B.  casts  into  an  adjoining 
close — or  puts  an  obstruction  upon  the  sidewalk,  which  passers-by 
throw  into  the  roadway  of  the  street,  and  a  traveler  is  injured  by 
coming  in  contact  with  it:  A.*  cannot  be  held  for  the  trespass  in  the 
one  case,  nor  for  the  injury  in  the  other.  Or,  to  take  an  illustration 
more  nearly  connected  with  the  facts  of  the  case,  suppose  Burns,  by 
command  of  Shaftner,  had  carried  the  can  to  Jersey  City,  and  there, 
by  his  negligence,  it  had  exploded  and  injury  had  resulted,  could  an 
action  be  maintained  against  the  company  for  such  injuries,  based 
upon  an  allegation  of  liability,  arising  from  a  nuisance  which  con- 
sisted in  the  stormg  of  the  explosive  on  their  lands  at  Bergen  ?  If 
not,  it  is  manifest  that  the  action  in  this  case  cannot  be  supported^ 
tLat  the  injury  happened  on  their  lands  can  make  no  difference,  it 
the  business  in  the  prosecution  of  which  it  resulted  was  transacted 
there  by  Shaffner,  without  the  authority  of  the  company.  If  the 
<»8e  had  shown  that  they  had  consented  to  the  use  of  their  Ian  1  for 
the  traffic  in  which  Shaffner  had  engaged,  they  might  have  been 
held  for  any  injuries  that  resulted  immediately  in  connection  with 
the  transaction  of  that  business.  No  such  case  was  made  at  the 
trial.  The  injury  was  not  caused  by  the  nuisance  which  had  the 
approbation  and  consent  of  the  company.  Their  consent  was  to  the 
erection  of  a  magazine  to  be  used  for  the  limited  purpose  of  storing 
materials  for  the  necessary  operations  of  their  works,  in  the  handling 
and  management  of  which  Bums  would  have  been  continually  under 
the  observation  of  others  engaged  in  the  works,  who  would  have 
detected  any  unfitness  for  his  business  arising  from  intoxication. 
At  most,  consent  to  the  erection  of  the  magazine  for  that  purpose 
•can  only  be  said  to  have  afforded  an  opportunity  for  the  unauthor- 
ized act  of  Shaffner  in  appropriating  it  to  another  088,  and  the 
negligent  act  of  Burns,  who  in  law  is  a  stranger  to  the  lefendant^ 
«nd  for  whose  acts  Shaffner  alone  is  responsible. 

Rule  made  abyolute  and  a  new  trial  aranied. 
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HOLCOMB   V.   WyCKOFF. 
(W  N.J.  36.) 
I^romiuory  note  ^  how  far  fraud  will  affect  in  hande  of  bona  fide  hM$r. 

A.  note  void  in  the  hands  of  the  payee,  because  obtained  by  him  of  the  maker 
by  fraud,  is  collectible  in  the  hands  of  a  subsequent  bona  ftdehoXA^x  who  has 
taken  it  before  maturity  for  value;  but  if  such  holder  has  paid  on  such  trans- 
fer a  less  sum  than  the  amount  of  the  note,  he  can  only  recover  the  amount 
which  he,  or  some  prior  holder  through  whom  he  derives  title,  has  paid  for  it. 

This  was  an  action  on  two  promissory  notes,  made  by  defendant, 
and  given  by  him  to  one  Farrington.  The  consideration  of  the. 
notes  was  certain  wine  plants  sold  by  Farrington  to  the  maker  of 
the  notes,  which  were  drawn  payable  to  Farrington  or  order,  without 
defalcation  or  discount,  and  subsequently  came  to  the  hands  of  one 
Brj'ce,  by  whom  they  were  sold  to  Holcomb  at  a  discount,  before 
maturity.  The  jury  found  that  the  notes  were  fraudulent  and  void 
as  between  the  maker  and  Farrington.  Holcomb  took  the  notes 
without  knowledge  of  the  defect  in  the  consideration  on  which  they 
were  founded. 

The  question  reserved  at  the  circuit  for  the  consideration  of  this 
court  was,  whether  Holcomb  is  entitled  to  recover  the  sum  for 
which  the  notes  were  given,  or  only  the  consideration  he  paid  Bryoe 
for  thenL 

George  A.  AUeti,  for  plaintiff. 
A.  F.  Van  Fleet,  for  defendant. 

Depue,  J.  In  an  action  by  an  indorsee  against  the  maker,  the 
45our8e  of  proceeding  at  the  trial  is  to  prove  the  making  of  the  note 
and  its  indorsement,  from  which  a  consideration  for  the  note  will 
i)e  implied.  Upon  proof  being  made  that  the  note  was  obtained  by 
{randy  or  was  fraudulently  put  in  circulation,  the  plaintiff,  to 
recover,  must  show  that  he  bought  it  before  maturity,  bona  fide,  and 
for  value.  Duncan,  Sherman  &  Co.  v.  Gilbert,  5  Dutcher,  621. 
Where  the  evidence  shows  that  the  plaintiff  is  a  bona  fide  holdei 
before  maturity,  for  the  full  value  of  the  note,  or  where  he  has  taken 


222  NEW  JERSEY, 

Holoomb  Y.  Wyckoff. 


payees  had  transferred  their  entire  interest  ^n  the  notes,  and  yet  the 
recoyery  was  limited  to  such  parts  of  the  consideration  given  by  the 
indorsees  as  in  law  would  be  a  sufficient  consideration  to  defeat  any 
equities  the  makers  might  have ;  and  as  to  the  residue,  the  notes 
were  held  to  be  void.  Thus,  in  Cardwell  v.  Hicks,  which  was  decided 
in  New  York,  where  a  precedent  debt  is  not  regarded  as  a  sufficient 
consideration  to  defeat  prior  equities,  it  was  held  that  a  purchaser 
of  a  promissory  note,  which  was  fraudulently  obtained,  who  pays 
for  it  partly  in  cash  and  partly  by  discharging  a  precedent  debt  due 
to  him  from  the  person  of  whom  he  buys,  is  a  bona  fide  holder  only 
to  the  extent  of  the  money  paid,  and  that  he  could  not  recover  of 
the  maker  beyond  that  amount. 

It  was  also  insisted  that  the  plaintiff,  having  purchased  the  notes 
of  Bryce  for  a  valuable  consideration,  without  knowledge  of  the  cir- 
aumstances  under  which  they  were  given,  acquired  by  such  pur- 
chase a  right  to  recover  the  full  amount  due  on  them,  without  regard 
to  what  he  paid  for  them. 

It  is  conceded  that  the  owner  of  a  note  which  is  valid  in  its  incep- 
tion may  sell  it  at  any  rate  of  discount,  and  the  purchaser  may 
enforce  it  for  its  full  amount  against  the  maker.  Durant  v. 
Banta,  3  Dutcher,  642.  But  to  make  a  note  salable  by  the  bolder, 
so  as  to  give  the  purchaser  a  right  to  enforce  it  for  its  face,  the  note 
must  be  perfect  and  available  in  the  hands  of  the  seller  as  against 
the  maker,  and  the  test  of  its  availability,  in  his  hands,  is  his  right 
to  maintain  an  action  on  it  against  prior  parties  at  the  time  of  the 
transfer,  assuming  it  then  to  have  been  due.  Pov^ell  v.  Waters,  8 
Cow.  669 ;  Aeby  v.  Bapelye,  1  Hill,  9  ;  ffall  v.  Earnest,  36  Barb.  585  : 
Nichols  V.  Fearson,  7  Peters,  103  ;  Edwards  on  Bills,  352  ;  Campbell 
T.  Nichols,  4  Vroom,  81. 

The  notes  sued  on  were  fraudulent  and  void  in  the  hands  of  Far- 
rington.  He  could  not  have  enforced  them  against  the  maker.  By 
proof  that  they  were  obtained  by  fraud,  the  burden  was  cast  on  the 
plaintiff  of  showing  a  consideration  for  some  one  of  the  subsequent 
transfers  that  will  defeat  the  maker's  equity.  What  Bryce  paid  for 
the  notes  does  not  appear.  The  probability  is  that  he  was  a  mere 
agent  to  effect  a  disposition  of  them.  In  the  absence  of  proof  that 
he  gave  value,  the  inference  is  that  he  was  a  holder  vrithout  value 
paicL  As  the  case  stands  with  respect  to  Bryce,  he  could  not  have 
recovered  on  them  at  all.  He,  therefore,  had  no  title  which  he  could 
transfer  by  a  sale  to  the  plaintiff,  and  until  they  reached  the  plain- 
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tiff's  hands,  the  notes  continued  to  be  affected  by  the  vice  which 
made  them  void  in  the  hands  of  the  original  holder.  If  it  had 
a})peared  that  Bryce  paid  full  value  for  them,  or  gave  more  than  tlie 
plaintiff  paid,  he  would  then  have  had  a  real,  substantial  interest, 
which,  by  the  sale,  would  have  been  transmitted  to  the  plaintiff, 
and  to  that  extent  he  might  have  recovered.  As  it  is,  the  plaintiff 
acquired  by  the  purchase  from  Bryce  nothing  beyond  the  naked 
legal  title  to  the  notes,  and  the  only  validity  they  have  acquired  was 
that  obtained  from  the  consideration  paid  by  the  plaintiff  himself 
on  the  transfer  to  him. 

The  notes  not  being  subjects  of  sale  when  they  were  in  Bryce's 
hands,  the  plaintiff  cannot  claim  as  a  purchaser.  He  is  merely  a 
bona  fide  holder  for  a  partial  consideration.  As  such,  he  may  recover 
the  consideration  he  paid,  and  interest,  but  not  beyond. 

Judgment  should  be  entered  lot  the  plaintiff  for  the  sum  he  paid 
for  the  notes,  with  interest 

The  Chief  Justice,  and  Justices  Woodhull  and  Van  Stoksl^ 
concurred. 


The  State,  The  Protrstaht  Poster  Home  Sooiett  op  the  Oitt 
OP  Newark,  prosecutor,  v.  The  Mayor  akd  Oohmon  Ooukoii. 
OF  THE  City  op  Newark. 

(ssN.j.m.) 

Assessments — tcMMtion — exempHi>n  from. 

By  tlie  society's  charter,  it  is  enacted  that  the  property  of  the  society  **  shall 
not  be  subject  to  taxes  or  asseRsments."  Held,  that  the  word  **  taxes/'  in  the 
exempting  claase  of  the  charter,  mast,  in  the  absence  of  any  clear  indica^ 
tion  to  the  contrary,  be  understood  to  refer  exclusively  to  the  ordinary  pub- 
lic taxes ;  and  that  the  word  "  assessments  "  has  reference  to  burdens  of  the 
same  general  character  as  those  expressed  by  the  word  "  taxes/'  and  was  not 
intended  to  include  local  assessments  for  municipal  purposes.  (See  note,  p. 
232.) 

On  certiorari  to  set  aside  assessments. 

The  following  state  of  the  case  was  agreed  to  by  the  counsel  of 
the  parties : 
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1.  This  cause  in  brought  to  set  aside  two  assessmeuts,  for  benefits, 
made  against  the  property  of  the  Foster  Home  Society  of  the  city 
of  Newark  —  one  for  opening  Summer  avenue,  and  the  other  for 
grayling,  curbing  and  flagging  Second  avenue,  in  the  city  of  Newark. 

2.  That  for  the  costs  and  expenses  of  grading,  curbing  and  flag- 
ging Second  avenue  in  said  city,  assessments  were  made  by  the  city 
surveyor  against  the  property  of  the  said  Protestant  Foster  Home 
Society,  on  the  line  of  Second  avenue,  designated  as  lots  Nos.  1,  2 
and  3,  on  city  surveyor's  map,  annexed  to  the  returns  of  this  certio- 
rariy  as  follows : 

LotNo.l ♦3,748  01 

"      «    2 453  00 

*<      «    3 3,934  66 

3.  That  the  commissioners  appointed  by  the  common  council  of 
the  city  of  Newark,  to  assess  the  costs,  damages  and  expenses  of 
opening  Summer  avenue,  in  said  city,  made  assessments  in  accord- 
ance with  the  supplement  to  tlie  charter  of  said  city,  approved  April 
6th,  1868,  against  the  property  of  the  said  Protestant  Foster  Home 
Society,  on  the  line  of  Summer  avenue,  designated  as  lots  65  and  67, 
on  commissioners'  map  annexed  to  the  return  to  this  certiorari^  as 
follows : 

LotNo.65 $1,37025 

«     "    67 1,38100 

4  That  these  assessments  were  made  against  said  Protestant  Fos- 
ter Home  Society  in  like  proportion  and  as  against  other  property 
on  the  line  of  said  improvements. 

5.  That  the  said  assessments  for  grading,  curbing  and  flagging 
Second  avenue  and  opening  Summer  avenue,  remaining  unpaid,  the 
property  of  the  Protestant  Foster  Home  Society  was  advertised  for 
sale,  to  pay  said  assessments,  April  15th,  1870,  in  accordanoe  with 
the  proyisions  of  the  charter  of  said  city  of  Newark. 

6.  That  the  Protestant  Foster  Home  Society  of  the  city  of  New- 
ark was  incorporated  February  28th,  1849,  and  by  section  five  of 
their  charter,  it  is  enacted  that  the  property  of  said  society  shall  not 
be  subject  to  taxes  or  assessments.  It  is  agreed  that  the  charter  of 
the  Protestant  Foster  Home  Society  of  the  city  of  Newark,  and 
the  charter  and  ordinances  of  the  city  of  Newark,  may  be  used  in 
the  argument  of  this  caufip. 
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7.  That  the  Protestant  Foster  Home  Society  of  the  city  of  New- 
«rk  has,  since  its  organization,  by  the  use  and  products  of  its  said 
property  as  hereinafter  set  forth,  and  by  individual  contributions 
made  from  time  to  tin^e,  been  taking  care  of,  supporting  and  educa- 
ting children  of  the  city  of  Xewark,  exclusively,  some  of  whom 
were  taken  from  that  class  and  in  that  condition,  as  otherwise,  would 
iiave  become  a  charge  as  paupers  upon  the  said  city. 

8.  That  the  property  of  the  Protestant  Foster  Home  Society,  upon 
which  these  assessments  have  been  made  as  aforesaid,  was  conveyed 
to  said  society  in  two  several  tracts.  The  first  tract  was  conveyed 
August  1st,  1848,  by  Isaac  Meeker  and  wife,  to  William  Pennington 
and  others,  trustees  of  the  said  Protestant  Foster  Home  Society,  and 
after  incorporation,  the  same  property,  containing  twelve  and  a 
half  acres,  was  conveyed  by  said  William  Pennington  and  others, 
trustees  as  aforesaid,  to  the  said  Protestant  Foster  Home  Society  of 
the  city  of  Newark.  The  second  tract  was  conveyed  March  23d, 
1853^  by  Jesse  Baldwin  and  wife,  to  the  said  Protestant  Foster 
Home  Society.  The  said  last-mentioned  tract  contains  about  three 
acres,  and  is  situate  on  the  corner  of  Belleville  avenue  and  Second 
«¥eiia<?  '  Of  this  property,  the  frontage  on  Belleville  avenue,  to  the 
depth  of  about  one  hundred  feet,  is  occupied  by  the  home  and 
garden,  the  balance  being  unimproved  land. 

Up  to  the  time  of  opening  Second  avenue,  all  the  said  property 
was  used  for  pasturage  and  the  raising  of  crops  of  com  and  potatoes 
for  the  use  of  the  said  society.  Since  then,  all  the  above-described 
tract  has  been  used  as  aforesaid,  by  the  said  society,  with  the  excep- 
tion of  the  north-westerly  half  of  lot  No.  1,  on  city  surveyor's  map, 
which  has  been  lying  open.  The  contractors  for  grading  Mount 
Prospect  avenue  and  Second  avenue  (see  city  surveyor's  map),  have 
been  and  now  are,  by  agreement  with  the  said  Foster  Home,  filling 
in  said  lot  to  the  level  of  said  avenue,  thereby  rendering  it  at  present 
unfit  for  use. 

9.  That  this  property  has  been  subject  to  but  one  assessment  prior 
to  this,  viz. :  An  assessment  for  paving  Belleville  avenue,  which 
assessment  was  ratified  September  28, 1868,  and  noticed  for  payment 
December  h  1868.  This  assessment  has  never  been  paid  by  the 
Protestant  Foster  Home  Society,  nor  enforced  by  the  city  against 
them,  or  any  of  the  property-owners,  although  some  have  paid. 
The  legality  of  the  assessment  for  paving  Belleville  avenue  has  been 
etrthraried  by  some  of  the  property  owners  on  said  Belleville  ave* 
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nue,  and  is  now  awaiting  the  decision  of  the  Coart  of  Errors  and 
Appeals.    To  these  proceedings  the  Foster  Home  was  not  a  party. 

In  the  book  of  assessments  of  the  city  of  Newark,  opposite  the 
said  assessment  for  paving  Belleville  avenue,  is  a  memorandum 
made  by  the  treasurer  of  the  city  of  Newark,  *^  Exempt  by  law.** 

The  above  is  admitted  for  the  purpose  of  the  argument  of  thi» 
certiorarif  and  is  to  answer  all  the  ends  and  purposes  of  a  retam  ta 
this  writ. 

October  27, 1870. 

N.  PERRY,  Jr., 

City  CounaSL 
HENRY  YOUNG, 

Plaintiff's  Atff. 

Three  reasons  were  assigned  for  setting  aside  the  assessment: 

1.  Because  the  said  proceedings  are  not  in  conformity  to  the 
directions  of  the  charter  of  the  city  of  Newark  in  that  behalf. 

2.  Because  said  assessments  upon  the  property  of  the  Protestant 
Foster  Home  Society  of  the  city  of  Newark,  for  benefits  for  grading 
Second  avenue,  and  opening  Summer  avenue,  in  said  city,  afe  illegal 
The  charter  of  incorporation  of  said  Protestant  Foster  Home^ 
Society,  approved  February  28,  1849,  enacts  that  the  property  of 
said  society  shall  not  be  subject  to  taxes  or  assessments. 

3.  Even  if  the  charter  of  the  said  society  did  not  contain  the 
exemption  above  mentioned,  the  said  assessments  for  benefits  were 
erroneously  and  illegally  made.  The  property  of  the  said  society 
was  not  benefited  to  so  large  a  degree  by  grading  Second  avenne 
and  opening  Sumner  avenue  as  the  property  of  other  land-owners 
on  the  line  of  said  streets,  and  should  not  have  been  assessed  for 
benefits  upon  the  same  principle. 

H.  young  A  F.  T,  Frelinghuyson,  for  plaintifb* 

JV.  Perry,  for  defendants. 

WooDBULL,  J.  This  certiorari  is  brought  to  set  aside  two  asooB' 
ments  for  benefits  made  against  the  property  of  the  Protestant 
Foster  Uome  Society  of  the  city  of  Newark ;  one  for  gr»jf>g,  curb- 
ing and  fiagging  Second  avenue,  and  the  other  for  open>i>^3nmiiiar 
av»?.nue  in  said  city. 
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By  the  fifth  section  of  the  act  to  incorporate  the  said  society^ 
passed  February  28th,  1849  (Acts  of  1849,  p.  140),  it  is  enacted  that 
the  property  of  the  society  '^  shall  not  be  subject  to  taxes  or  assess- 
ments.** 

The  sixth  section  provides  that  the  legislature  may,  at  any  time, 
**  amend,  modify,  or  repeal  this  act,  as  they  shall  think  proper." 

The  reason  most  relied  on  for  setting  aside  these  assessments  was, 
that  they  are  within  the  exempting  clause  of  the  fifth  section  of  the 
charter,  and  are,  therefore,  illegal.  The  power  of  the  legislature  to 
grant  the  exemption  claimed  by  the  prosecutors  in  this  case,  and  the 
force  and  effect  of  such  exemption,  when  contained  in  a  charter  sub- 
ject to  modification  or  repeal  at  the  will  of  the  legislature,  were 
fully  considered  in  this  court,  and  in  the  court  of  errors  in  the  case 
of  Tlie  State  v.  Miller,  and  may  be  regarded  as  no  longer  open  ques- 
tions  in  New  Jersey. 

Mr.  Justice  Elmer,  in  delivering  the  opinion  of  this  court,  which 
was  afterward  adopted  as  the  opinion  of  the  court  of  errors  in  the 
same  case,  on  affirmance  of  the  judgment  below,  says:  "That  an  act 
gnmting  corporate  privileges  to  a  body  of  men,  and  expressly  exempt- 
ing them  from  taxation,  becomes,  when  accepted,  a  contract  which 
is  protected  by  the  constitution  of  the  United  States  from  being 
impaired,  is  too  well  established  by  judicial  decisions,  by  the  action 
of  the  legislature,  and  the  acquiescence  of  the  people,  to  be  ques- 
tioned. But  the  Dtreight  of  authority  is  equally  decisive,  that  if  the 
act  reserves  a  right  of  repeal,  the  company  takes  tlie  'charter  and 
the  contract  thereby  implied  or  expressed,  subject  to  such  alterations 
as  the  legislature  may  deem  expedient."  State  v.  Miller,  1  Vroom, 
368  ;  S.  C,  2  id.  521. 

It  may  be  assumed,  tlien,  that  there  is  embodied  in  the  charter  ol 
the  prosecutors,  a  contract,  which,  until  rescinded  in  the  manner 
provided  for  in  the  act,  furnishes  a  complete  protection  against  all 
such  burdens  pr  impositions  as  were  clearly  intended  by  the  legisla- 
ture under  the  designation  of  "  taxes  or  assessments." 

It  may  be  admitted,  too,  that  the  legislative  intent  to  exempt  the 
society  from  all  such  taxation,  whether  for  State,  county,  township, 
or  municipal  purposes,  as  is  imposed  by  the  general  tax  laws  of  the 
State,  is  sufficiently  clear. 

But  can  it  be  said  that  these  local  assessments  for  benefits  are  so 
clearly  within  the  meaning  of  the  words  "  taxes  or  assessments,"  a*J 
used  in  the  charter  of  the  prosecutors,  that  this  court  would  be  justi- 
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fitd  in  holding  that  they  are  no  more  liable  to  such  assessments  for 
municipal  purposes  than  they  are  to  the  burdens  of  ordinary  taxa- 
tion ? 

Although  an  assessment  for  benefits  is  clearly  an  exercise  of  thai 
power  of  taxation  which  is  inherent  in  the  State  as  a  part  of  its 
sovereignty,  it  hits  been  repeatedly  decided  that  such  assessments 
are  not  laxes  in  the  ordinary  legislative  sense  of  that  word.  In  the 
case  of  Tfie  Ciij/  of  Paterson  v.  T/ie  Society  for  Establishing  Useful 
Manufactures^  4  Zab.  385,  the  expenses  of  grading  and  paving  a 
street  had  been  assessed  upon  lots  owned  by  the  defendants,  and 
such  assessment  was  held  not  to  be  a  tax  within  the  meaning  of  that 
^lefendaut's  charter,  which  exempted  their  property  from  "  all  taxes^ 
charges,  and  impositions  under  tlie  authority  of  this  State.'' 

Chief  Justice  Green,  delivering  the  opinion  of  the  court  in  thai 
casCy  says :  *•  The  taxes,  charges,  and  impositions  "  specified  in  the 
ehart^r,  are  manifestly  those  imposed  for  public  use. 

"  The  design  of  the  charter  was  to  relieve  the  corporation  from 
such  burthens  only,"  citing  and  adopting  the  language  of  the 
supreme  court  of  New  York  in  The  Matter  of  the  Mayor  of  New 
Yorky  11  Johns.  80,  that  "to  pay  for  the  opening  of  a  street  in  a 
ratio  to  the  benefit  or  advantage  derived  from  it,  is  no  burthen ;  it  is 
uo  talliage  or  tax,  within  the  meaning  of  the  exemption,  and  has 
wo  claim  on  the  public  benevolence." 

In  the  case  of  The  State  v.  The  City  of  Newark,  3  Butcher,  185, 
the  exempting  clause  in  the  charter  of  the  prosecutors  was,  "  that 
no  other  or  further  tax,  or  imposition,  shall  be  levied  or  imposed 
upon  the  said  company ; "  and  an  assessment  for  benefits  upon  houses 
and  lots  of  the  prosecutors,  "  in  proportion,  as  nearly  as  may  be,  to 
the  advantage  each  was  deemed  to  acquire,"  by  the  altering  and 
widening  of  a  public  street  in  the  said  city,  was  held  not  to  be  such 
a  tax  or  imposition  as  they  were  entitled  to  be  exempted  from  by 
rirtue  of  their  charter. 

Mr.  Justice  Elmer,  in  the  opinion  delivered  by  him  in  that  case, 
8i)eaking  of  the  exemptions  in  the  charter  of  the  prosecutors,  and 
ether  similar  charters  granted  by  the  legislature  of  thiB  State, 
remarks  that  "  these  exemptions  are  connected  with,  and  partly  in 
consideration  of,  provisions  for  the  payment  by  the  companies  of  spe- 
cified taxes  into  the  State  treasury,  and  have  been  held  by  our  courts 
to  include  not  only  taxes  imposed  expressly  for  State  purposes,  but  all 
county,  township  or  city  tv,xes.     To  extend  them  beyond  such  taxes 
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as  are  assfssecl  as  a  burdeii;  so  as  to  include  thost*  wliit^h  hfo  collected, 
upon  the  principle  of  requiring  the  value  of  henelits  received  lo  be 
returned,  would  be  to  disregard  the  obvious  intention  of  the  legis- 
lature. Taxes  of  the  general  nature  (»f  thos^e  usually  laid  ft  r  defray- 
ing the  expenses  of  the  gover'Muciit,  and  such  only,  are  to  coioe 
within  the  fair  imanin":  of  the  lani(ua<re  used." 

In  the  case  of  Tin*  Afct?/or  ami  Citji  CntnicU  of  Baltimore  v.  Prth 
priefors  of  Green  JfoKui  CeniHerfj,  7  Md.  517,  cited  and  approved 
by  Chief  Justice  Greek  in  TJtp  Sfatc,  v.  Cify  of  Newark^  the  com- 
pany's charter  provided  that  the  land  appropriated  a  cemetery,  so 
long  as  used  for  that  purpose,  "should  not  be  liable  to  any  tax  or 
public  imposition  whatever." 

The  company  was,  nevertheless,  li(>ld  not  to  be  exempt  from  a 
paving  tax  for  paving  a  vStreet  in  front  of  its  property.  LeGraxd, 
C.  J.,  in  delivering  the  opinion  of  the  court  in  that  case,  says:  "The 
words  'any  tax  or  pul)lic  imposition  whatever/  most  certainly  are 
Tcry  comprehensive,  and  would,  if  strictly  construed,  apply  to 
every  possible  form  of  taxation  or  imposition,  and  as  a  conse(|uence, 
necessarily  include  a  paving,  tax." 

But,  on  the  fullest  consirleration,  we  are  unal)le  to  satisfy  our 
m'uds  that  the  statute  in  question  should  receive  «ucii  an  exposition. 
We  think  the  legislature  intended  nothing  more  than  to  exempt 
the  property  of  the  prosecutors  from  all  taxes  or  impositions  levied 
or  imposed  for  the  purpose  of  revenue,  and  not  to  relieve  it  from 
such  charges  as  are  inseparably  incident  to  its  location  in  regard  to 
u:her  ]:)roperty. 

Chancellor  Zabriskii:,  delivering  the  opinion  of  ti\.*  court  (»f 
errors  and  appeals,  in  the  case  of  ('ooky  Culled ur  (f  XnrtJiainptoii  v. 
Tlie  6tale.  says  :  **The  position  that  no  person  or  corporation  shall 
be  held  Jis  exempt  froit!  taxation,  one  of  the  highest  and  most  im- 
portant of  the  sover^'ign  powers  t>f  the  State,  unless  by  clear  and 
express  words,  or  an  implication  as  strong  and  conclusive  as  express 
words,  is  "oe  founded  on  i)rinciple';  rluit  are  incontrovertible,  and 
th^  application  of  which  to  cases  like  this,  is  estal)lished  by  authori- 
ties which  we  cannot  disregard"  4  Vr.>m.  474,  and  cases  thei-c 
referred  to. 

^Jn  Penn^tflonnia  Railroad  (h,  v.  Caniil  CommiHsionerfi.^Zl  Menu. 
.  .the  larjginige  of  the  court  is  that  "  corporate  powers  can  nevef 
be  creat.-d  ly  -inplication,  nor  extended  by  construction.  No  pri\i- 
lege  is  gru.it(  i  unless  it  be  expressed  in  plain  ami  une(|n:vf>cal  worda, 
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testifying  the  intention  of  the  legislature  in  a  manner  too  plain  to 
be  misunderstood. 

*^  In  the  construction  of  a  charter,  to  be  in  doubt  is  to  be  resolved ; 
and  every  resolution  which  springs  from  doubt  is  against  the  oorpo- 
Tation." 

An  eminent  jurist,  speaking  of  statutes  which  confer  particular 
exenijitions  from  general  burdens  or  against  common  and  general 
right,  says:  ''  The  statutes  which  fall  in  this  class  are  regarded  with 
a  jealous  eye,  and  strictly  construed."  Sedg.  on  Stat  and  Cons.  Law, 
344.  And  again :  ^'  In  analogy  to  the  rules  requiring  a  strict  inter* 
pretation  to  be  applied  to  all  corporate  grants,  it  is  held  that  although 
a  contract  may  be  made  exempting  a  party  from  taxation,  it  must 
be  very  clear  and  express."    lb.  632. 

In  a  recent  valuable  treatise  by  Judge  Cooley,  of  Michigan,  the 
rule  of  construction  applicabe  to  all  such  cases,  and  the  reason  on 
which  it  rests,  are  thus  well  stated:  "Equality  of  rights,  privileges, 
and  capacities,  unquestionably  should  be  the  aim  of  the  law ;  and  if 
special  privileges  are  granted,  or  special  bui*dens  or  restrictions 
imposed  in  any  case,  it  must  be  presumed  that  the  legislature 
designed  to  depart  as  little  as  possible  from  this  fundamental  maxim 
of  government. 

"  The  State,  it  is  to  be  presumed,  has  no  favors  to  bestow,  and 
designs  to  inflict  no  arbitrary  deprivation  of  rights.  Special  privi- 
leges are  obnoxious,  and. discriminations  against  persons  or  classes 
are  still  more  so,  and,  as  a  rule  of  construction,  are  always  to  be 
leaned  against  as  probably  not  contemplated  or  designed."  Cooley'a 
Con.  Lim.  393. 

It  seems  clear,  from  these  authorities,  that  the  word  taxes,  in  the 
exempting  clause  of  the  prosecutor's  charter,  must,  in  the  absence 
of  any  clear  indication  to  the  contrary,  be  understood  to  refer  exclu- 
sively to  tht^  ordinary  public  taxes.  And  applying  the  same  rule  of 
construction  >yhich  the  courts  have  uniformly  applied  to  other  words 
in  a  similar  connection,  such  as  charges^  imposts^  imix)sitio}i8,  levieSy 
it  follows  that  the  word  assessments,  as  it  stands  in  the  clause  in 
question,  must,  if  it  will  fairly  admit  of  subh  an  interpretation,  be 
understood  to  have  exclusive  reference  to  burdens  of  the  same  gen- 
eral character  as  those  expressed  by  the  word  iaxes. 

It  was  urged  with  much  ingenuity  and  force  on  the  part  of  the 
prosecutors,  that  this  interpretation  of  the  word  assessments  involves 
the  viflation  of  familiar  rules  of  construction:   1.    That  which 
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requirefl  the  words  of  an  act  or  a  contract  to  be  taken  in  their  plain 
and  natural  sense.  2.  That  which  requires  that  eyery  word  shall^ 
4f  possible,  be  made  to  take  effect.  The  answer  to  this  objection,  if 
not  already  sufficiently  suggested,  will  be  found  in  the  nature  of  the 
<slaim  set  up  by  the  prosecutors,  the  strict  rule  of  construction  to  be 
applied  to  it,  and  in  the  fact  which  a  glance  at  our  tax  laws  will 
verify.  That  the  words  taxes  and  assessments  are  not  unfrequently 
used  by  the  legislature  as  equivalent  terms  —  so  that  in  the  clause 
in  question,  the  word  assessment  following  as  it  does  the  connective 
^*or"  may  naturally  enough  be  understood  to  be  used  merely  as  an 
4tlternative  expression  signifying,  substantially,  the  same  thing  as 
the  word  taxes. 

It  follows  from  this  construction,  that  the  clause  in  qnestion  is 
not  a  contract  exempting  the  prosecutors  from  these  assessments 
for  benefits.  And  as  we  find  nothing  in  any  other  part  of  their 
charter  which  necessarily  implies  such  a  contract,  the  result  is,  that 
the  prosecutors  have  failed  to  show  any  contract  of  exemption 
-except  as  to  the  ordinary  public  taxes. 

But  it  is  further  objected  on  the  part  of  the  prosecutors,  that 
^ven  if  their  charter  docs  not  contain  the  exemption  which  they 
claim,  these  assessments  are  wrong,  and  ought  to  be  set  aside  on 
another  ground,  namely,  that  tlie  property  of  the  society  was  not 
benefited  as  much,  relatively,  as  the  property  of  other  land-owners 
on  the  line  of  said  streets,  und  should  not  have  been  assessed  for 
benefits  upon  the  same  principle. 

The  cases  relied  on  to  support  this  objection  were  Matter  of  the 
Mayor,  etc.,  11  Johns.  77,  and  Matter  of  Albany  >SV.,  11  Wend. 
150.  These  cases  are  referred  to  by  Mr.  Justice  Bronson,  In  the 
Matter  of  Williams  arid  Anthojiy  Sts.y  19  Wend.  C78,  who,  in  deliver- 
ing the  opinion  of  the  court  in  that  case,  says  with  reference  to  a 
similar  objection :  '^  As  a  general  rule,  in  making  these  estimates  and 
assessments,  the  present  use  of  the  property  and  the  purpose  of  the 
owner  in  relation  to  its  future  enjoyment,  must  be  laid  out  of  view. 
The  only  safe  and  practical  course,  the  one  which  will  do  equal  jus- 
tice to  all  parties,  is  to 'consider  what  will  be  the  influence  of  the 
proposed  improvement  on  the  market  value  of  the  property.  What 
is  it  now  fairly  worth  in  the  market,  and  what  will  be  its  value  after 
the  improvement  is  made  ?  "    Matter  of  Furman  St.,  17  Wend.  668. 

In  the  case  of  churches  and  lands  w)iich  ca^i  only  be  used  for  a 
cemetery,  a  different  rule  has  been  laid  down.     M'ttter  of  Mayor,  etc^ 
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11  Johns.  77 ;  Matter  of  Albany  St.,  11  Wend.  150.  Bat  it  should  b» 
I'emarked  in  rehition  to  these  cases,  that  tiiey  proceed  on  the  groand 
that  the  owner  cannot  apply  the  property  to  any  new  or  different 
use.  Where  the  owner  has  the  unrestrained  power  of  alienation, 
and  the  property  may  be  converted  to  any  new  use  at  his  pleasure^ 
it  is  difficult  to  see  upon  what  principle  an  exception  vuu  he*  made 
to  the  rule  of  regarding  only  the  market  value.  After  the  owner 
has  escaped  what  would  otherwise  be  a  just  burden,  on  the  ground 
that  he  does  not  intend  to  use  the  property  in  a  way  which  will 
make  the  improvement  beneficial,  he  may  change  his  mind,  throw 
the  property  into  the  market,  and  realize  advantages  for  which 
others  have  been  made  to  pay. 

The  rule  as  here  stated  by  Judge  Bronsok,  we  understand  to  be 
the  correct  one.  The  assessments  against  the  prosecutors  in  this 
case  appear  to  have  been  made  in  conformity  with  this  rule,  and 
the  objection  that  they  are  wrong  in  principle  is  therefore  not 
sustained. 

Justices  Depub  and  Van  Syckel  concurred. 

The  assessments  are  affirmed. 

Nora.— Am  FInit  Pndtgtmian  Chmrch  v.  OUyof  Fori  IToytM,  ante,  p.  tf  Mid  boIa.  -- 
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(  85  N.  J.  S67. ) 
PromiMsory  note — aUeratum  of, 

Wheio  an  alteration  is  apparent  on  a  note  or  other  written  instrument,  the 

question  whether  such  alteration  was  made  before  oraftei  execution  must  be^ 

submitted  to  the  jury. 
iinj  alteration  of  an  instrument  hj  the  partf  claiming  an  interest  under  it. 

avoids  such  instrument. 
U  an  agent  intrusted  with  a  note  for  the  purpose  of  having  it  discounted  in 

bank,  alter  it,  such  alteration  will  not  avoid  such  note,  such  act  not  bein^- 

imputable  to  the  principal.    (See  note,  p.  239.) 
If  an  instrument  be  altered  by  the  party  holding,  by  mistake,  or  without  any 

fraudulent  intent,  such  alteration  will  not  impair  the  right  of  suh  founded. 

en  the  consideration  for  which  such  instrument  was  given 
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BuLE  to  show  cause  why  a  new  trial  should  not  be  granted. 

The  material  facts  were  these:  The  suit  was  upon  a  note  of 
which  the  defendant  was  the  maker,  one  John  £.  Hunt  being  the 
payee.  The  consideration  of  the  note  was  a  horse  sold  ani> 
delivered-  This  horee,  it  appeared,  was  the  property  of  George 
Hunt,  the  plaintiff,  for  whom  the  said  John  E.  Hunt  was  acting  as 
agent  in  the  sale  of  the  horse.  This  agency  was  not  disclosed  to 
the  defendant.  Upon  the  receipt  of  the  note  the  agent  showed  it  to 
the  plaintiff,  and  took  it  to  the  bank  to  have  it  discounted  for  his 
use.  The  bank  refused  to  cash  the  note,  as  it  was  drawn  payable 
without  "defalcation,"  merely.  The  agent,  without  the  knowledge 
of  the  plaintiff,  thereupon  inserted  into  the  note  the  words  "  or  dis- 
count." The  bank  then  took  the  note,  and  the  proceeds  passed  to 
tlie  plaintiff.  The  note  not  being  paid  at  maturity,  the  plaintiff 
took  it  up  and  brought  this  action. 

The  cause  was  tried  before  Justice  Scuddeb,  and  verdict  was  for 
plaintiff. 

TJiomas  0.  Lytle,  for  the  rule  to  show  cause 
Haight  and  Joel  Parker^  contra. 

Beaslet,  C.  J.  There  was  a  material  interlineation  apparent  on 
t!  0  face  of  the  note  in  suit  in  this  cause,  and  the  first  question 
which  arose  at  the  trial  was,  whether  the  plaintiff  was  bound  to 
o\ plain  such  circumstance  before  resting  his  case. 

Professor  Parsons,  in  his  Treatise  on  Contracts,  vol.  H.,  p.  228, 
s:iys:  "That,  in  the  absence  of  explanation,  evident  alteration  of 
any  instrument  is  generally  presumed  to  have  been  made  after  the 
exi-t'iition  of  it,  and  consequently  it  must  be  explained  by  the  party 
who  relies  on  the  instrument,  or  seeks  to  take  advantage  of  it."^ 
Tills  doctrine  is  assuredly  sustained  by  many  authorities,  but  the 
harned  author,  just  referred  to,  admits  that  the  opposite  view  has 
an  equal  sanction  in  judicial  opinion.  In  England  there  are  several 
cases  to  the  effect  that  if  a  bill  or  note  exhibit  the  appearance  of 
alteration,  the  holder  must  account  for  it.  But  these  decisions  are 
all  of  a  recent  date,  and  appear  to  be  based  as  much  on  reasons 
derived  from  the  policy  of  the  stamp  acts  as  from  considerations  rest- 
ing in  the  general  principles  of  the  law.  On  the  other  liand,  :* 
large  number  of  the  authorities  in  this  country  adopt  Hu*  nilo  tnui 


234  NEW  JKIWEY, 


Hunt  y.  Gray,  Jr. 


where  an  alteration  exhibits  itseli'  ou  the  face  of  an  Instrament  it 
must  be  submitted  to  the  jury  with  the  attendant  circumstanceSi 
and  that  there  can  be  no  judicial  presumption,  founded  on  inspec- 
tion, that  the  change  was  made  after  the  execution  of  the  piiper, 
whether  under  seal  or  otherwise.  The  cases  on  both  sides  of  this 
question  iire  collected  with  much  fullness,  in  the  notes  to  the  last 
edition  of  Smith's  Lead.  Cas.,  vol.  L  part  2,  p.  11C8. 

But  whatever  the  rule  of  law  in  this  respect  may  be  elsewhere,  the 
practice  in  this  State  has  always  been  to  refer,  uuder  ordinary  cir- 
cumstances, the  question  as  to  the  time  of  the  alteration  of  a  written 
instrument,  to  the  consideration  of  the  jury.  The  mere  fact  that 
the  writing  presents  symptoms  or  evidence  that  a  change  has  been 
made  in  the  language  employed,  does  not  of  itself  create  a  legal  in- 
tendment that  such  alteration  was  effected  subsequently  to  the  per- 
fection of  the  contract  So  far  as  I  am  aware,  the  usual  course  of 
proceeding  has  been  to  take  the  opinion  of  the  jury  upon  the  point. 
Den  y.  Wright,  2  Halst.  175,  has  been  the  leading  case  as  to  this 
particular,  and  sanctions,  and  has  possibly  established,  this  proce- 
dure. That  trial  was  before  Chief  Justice  Eirkpatrick,  and  on  a 
motion  to  overrule  a  deed  on  account  of  two  alleged  erasures  and 
alterations,  which  had  not  been  accounted  for,  the  rule  was  directly 
put  in  force,  that  it  is  the  province  of  the  jury  to  decide  whether  an 
alteration  be  made  before  or  after  the  sealing  of  the  instrument 
This  ruling  was  afterward  sustained  in  banc.  In  the  antecedent 
case  of  the  Cumberland  Bank  v.  Hall,  1  Halst  215,  this  court  appears 
jo  have  acted  on  the  same  view  of  the  law.  It  was  an  action  on  a 
promissory  note  which,  to  all  appearance,  had  been  altered,  and  the 
court  instructed  the  jury  that  the  law  presumed,  in  the  absence  of. 
explanatory  evidence,  the  alteration  to  have  been  made  after  its 
execution.  This  court  granted  a  new  trial,  the  objection  to  this  in- 
struction appearing  to  be  the  principal  ground  of  action ;  but  tis 
there  was  no  opinion  read,  and  there  was  another  alleged  misdirec- 
tion at  the  circuit,  this  case  is  not  so  clear  an  authority  on  the  point 
as  the  one  previously  cited.  The  case  of  Sayre  v.  Reynolds  £  Camp, 
2  South.  737,  is  in  this  same  line,  being  a  suit  on  a  note  bearing 
signs  of  having  been  tampered  with,  and  the  rule  was  applied  that 
it  had  been  properly  admitted,  the  question  of  its  alleged  corruption 
being  an  after  consideration.  In  Administrators  of  White  v.  Wxh 
Hams,  'i  II.  W.  Green's  C.  R.  385,  it  is  said  that  where  there  is  no  memo- 
randum or  note  made  of  the  alteration,  the  time  when  it  is  made  is 
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%  queBtion  of  foot;  and  in  Den  y.  Farlee,  1  Zab.  284,  the  same  practice 
is  asserted  and  put  in  force.  To  the  same  effect  is  the  decision 
in  the  North  River  Meadow  Company  v.  Shrewsbury  Churchy  2  Zub. 
425.  These  cases,  I  think,  abundantly  show  what  the  rule  of  hiw  in 
tht  respect  in  question  is,  and  for  a  long  time  has  been  in  this  State. 
The  note  now  in  controversy  was  admissible  in  evidence,  notwith- 
st^inding  the  manifest  interlineation  apparent  upon  its  face. 

But  before  the  evidence  in  this  case  wais  concluded,  it  was  shown 
that  the  alteration  referred  to  was  actually  made  after  the  note  was 
executed  by  the  defendant,  and  without  his  knowledge,  and  tlie 
decision  of  the  present  motion,  therefore,  depends  on  the  solution  of 
other  questions  than  the  one  just  considci*ed. 

The  alteration  was  a  material  one,  and  it  is  alleged  that  it  was 
made  by  the  agent  of  the  plaintiff.  The  question  then  is  presented, 
as  to  the  effect  of  such  an  alteration  of  a  written  contract.  I  have 
no  doubt  any  legal  instrument  is,  as  a  means  of  evidence,  annulled 
by  such  an  act^  This  was  the  doctrine,  as  extracted  from  the  Yejir 
Books,  expounded  in  FigoPs  case,  11  Rep.  27.  The  law,  as  resolved 
in  this  celebrated  decision,  was,  that  when  any  deed  is  altered  in  a 
point  material,  by  the  plaintiff  himself,  or  by  any  stranger,  without 
the  privity  of  the  obligee,  be  it  by  interlineation,  addition,  raising, 
or  by  drawing  a  pen  through  a  line,  or  through  the  midst  of  any 
material  word,  that  the  deed  thereby  becomes  void.  And  in  the 
recent  case  of  Z)ar/d,vo/i  v.  Cooper,  11  M.  &  W.  778;  S.  C,  13  id.  343, 
Lord  Abingek,  in  delivering  the  judgment  of  the  court  of  exchequer, 
said:  "There  is  no  doubt  but  that,  in  the  case  of  a  deed,  anv 
material  alteration,  whether  made  by  the  party  holding  it  or  by  a 
stranger,  renders  the  instrument  altogether  void  from  the  time  wlicn 
such  alteration  is  made."  In  Masfer  v.  }fiJlor,  4  'I\  R.  320,  this 
principle  was  adjudged  to  be  applicable  to  promissory  notes,  and 
upon  grounds  of  public  policy,  which  would  extend  so  as  to  embrace 
all  written  contracts.  To  the  extent  that  a  legal  instrument  will 
be  avoided  by  an  alteration  made,  either  directly  or  indirectly,  by 
the  party  claiming  an  interest  under  it,  tiiis  doctrine  has  been 
repeatedly  recognized  by  this  court,  and,  as  a  principle  of  our  legal 
fvstem,  is  not  to  be  questioned.  Juice's  Adm'r  v.  Talhnrni's 
Adm'r,  Coxe,  447;  Den  v.  Wrujht,  2  Ilalst.  175;  Lilly  v.  Quick  et  a\ 
\  rJrpen.  312. 

The  reasons  for  this  rule  are  obvious  au'l  of  im-  most  solid  char- 
acter. .  In  its  absence  the  inducement  to  \\\\\\k\  would  be  very  strong, 
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and  public  policy  requires,  that  in  the  language  of  Lord  KsHTOSt 
*^  no  man  shall  be  permitted  to  take  the  chance  of  committing  a 
fraud  without  running  any  risk  of  losing  by  the  event  when  it  is 
detected.^'  Even  immaterial  alterations  are  fatal,  as  the  rule,  to  be 
efficacious,  cannot  permit  a  person  to  tamper,  in  any  degree,  with 
the  written  conti*act  of  another  in  his  possession.  If  the  instrument 
has  been  altered  by  the  mistake  of  the  party  holding  it,  relief  must 
be  sought  in  a  court  of  equity.  Within  this  limit  I  do  not  find 
that  the  legal  principle  has  been  seriously  called  in  question. 

It  was,  indeed,  insisted  upon  at  the  argument,  that  the  alteration 
of  this  note  was  in  furtherance  of  the  original  agreement,  and  that, 
therefore,  it  was  unobjectionable.  The  rule  claimed  was,  that  a 
\nirtj  holding  a  written  contract  could  legally  alter  it  so  as  to 
make  it  conform  to  the  real  understanding  between  the  contracting 
parties.  There  was  certainly,  in  this  case,  good  ground  for  believ- 
ing that  both  of  these  parties  understood  that  the  note  to  be  given 
for  the  price  of  the  horse  sold,  should  be  one  of  complete  negotia* 
biiity,  and  the  probability  is  that  the  instrument,  in  its  changed 
form  did,  in  point  of  fact,  effectuate  t)ie  real  intention.  But  still 
such  act,  on  the  plainest  grounds,  was  manifestly  illegal.  The  cases 
cited  do  not  justify  it.  They  are  all  cases  depending  on  the  policy 
of  t)ie  English  stamp  acts.  To  maintain  that  a  party  may  reform 
a  written  instrument  by  his  own  act  is,  in  reality,  to  convert  all 
contracts  into  oral  contracts;  the  written  instrument  would  no 
longer  be  the  depositary  of  the  intention  of  the  parties,  but  either 
party  could  make  it  accord  with  the  i*emembrance  of  the  by- 
standers. This  would  be  to  allow  the  party  to  do  what  the  court 
cannot  do  at  the  trial,  that  is,  to  resort  to  evidence  aliunde  to  ascer- 
tain what  was  meant.  If  the  writing  does  not  hit  the  real  design 
of  the  parties  to  it,  the  error  must  be  corrected  in  a  court  of  equity. 
The  application  of  these  familiar  principles  at  once  refutes  the 
proposition  that  the  agent  of  the  plaintiff  could  lawfully  alter  this 
note  for  the  purpose  specified.  The  law  prohibits  a  party  from 
altering  a  written  contract,  ex  mero  molu,  whatever  his  design  may 
be,  whether  good  or  bad.  The  alteration  of  the  note  in  this  case, 
destroyed  it  if  such  alteration,  in  legal  intendment,  is  to  be  ascribed 
t(^  the  plaintiffl 

But  here,  I  think,  intervenes  one  of  the  infirmities  of  the  defense. 
I'he  alteration  of  this  note  was  not  the  act  of  the  plaintifi^,  IvK^ause 
the  person  who  made  it  was  not  his  agent  for  that  purpose.    TheM 
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were  the  facts:  Johu  T.  Uunt  was  the  aigeut  who  sold  the  plaiiitifT's 
horse  for  him ;  in  that  transaction  he  took  the  note  in  dispute  and 
c:irried  it  to  the  plaintiff;  he  then  took  it  to  the  hank  and  had  it 
discounted,  the  proceeds  going  to  the  plaintiff.  From  these  circum- 
^tunces  an  authority  to  alter  this  note  cannot  be  inferred.  It  was 
not  an  act  that  properly  appertained  to  the  transaction  to  whicli 
the  agency  related.  It  could  not  have  been  within  tlie  contempla- 
tion of  either  the  principal  or  the  agent  at  the  time  of  the  creation 
of  the  agency.  Consequently,  the  act  must  be  regarded  aa  though 
done  by  a  stranger,  without  the  concurrence,  express  or  implied,  of 
the  plaintiff.  The  question  is,  will  aix  alteration  of  a  note  by  a 
f  ♦ranger  vitiate  the  note? 

It  will  be  observed  that  the  rule,  Jis  stated  by  Lord  GoKB  in  the 
case  cited  from  his  reports,  answers  this  inquiry  in  the  affirmative, 
ard  that  seems  to  be,  after  some  fluctuation  of  sentiment,  the  present 
prevailing  opinion  in  the  Englisli  courts.     But  the  doctrine  rests,  I 
think,  rather  on  ancient  dicta  than  on  actual  ancient  decisions,  and 
the  American  rule,  and  with  much  the  better  reason,  appears  to  be 
entirely  the  other  way.     Professor  Parsons  treats  thti  rule  as  com- 
pletely settled  in  this  country,  that  a  material  alteration,  by  a  stran- 
ger, will  not  render  the  instrument  void,  if  it  can  be  shown,  by  evi- 
dence, what  the  language  was  as  it  originally  stood.     2  Parsons  on 
Cont.  223,  note  9,  whei'e  the  cases  on  the  subject  will  be  found 
collected.    As  the  common  law,  in  its  ancient  form,  cannot  be  said 
to  have  been  so  settled  on  this  point  as  to  be  imperative  on  this 
coort,  we  are  at  liberty  to  follow  either   the  modern   English   or 
American  rule,  and  I  Iiave  already  said  that  the  latter  seems  to  me 
preferable.    The  only  ground  which  I  have  found  suggested  in  sup- 
port of  the  more  stringent  rule  is  this:  That  a  paper  cannot  be 
altered  by  a  stranger  without  laches  on  the  part  of  the  holder  of  it. 
But  this  is  an  assumption  which  has  no  foundation  in  fact    A  man 
is  not  always  remiss  who  trusts  his  papers  with  another ;  many  of 
them,  every  one  knows,  must  be  constantly  passing  from  hand  to 
hand.      Under   such    circumstances,  the  imputation  of  laches  ia 
utterly  misplaced.     Nor  does  there  appear  to  be  any  necessity  aris- 
ing from  considerations  of  public  policy  for  the  enforcement  of  so 
severe  a  rule.    Strangers  having  no  interest  in  an  instrument,  are 
under  no  great  temptation  to  corrupt  it,  and  it  is,  therefore,  an  evil 
which  will  not  often  occur,  while  the  injuptioe  ofcuncelinga  written 
contract  without  fault  in  the  party  holding  it,  is  so  dagrauc  that  ii 


238  ^'^W  JERSEY, 

Hunt  ▼.  Gray,  Jr. 


should  require  the  strongest  reasons  for  the  law  to  inflict  it.  Adopt- 
ing, then,  the  rule  recognized  .by  the  courts  in  this  country,  and 
applying  it  to  this  case,  the  result  is,  that  this  verdict  founded  on 
the  note  in  question  must  stand,  as  the  note  was  not  altered  by  the 
plaintiff,  nor  with  his  consent,  and  as  the  act  of  a  stranger  could  no' 
deiirive  it  of  its  legal  force. 

But  independently  of  this  view,  there  is  a  second  ground  on  which 
the  proceedings  below  should  be  aflBrmed.  It  is  clear,  from  the  evi- 
dence, that  the  note  was  not  altered  with  any  fraudulent  purpose^ 
and  this  being  the  case  the  original  cause  of  action  will  remain,  even 
though  the  change  in  the  note  is  to  be  imputed  to  the  plaintiff. 
The  consideration  of  the  note  was  the  sale  of  the  horse,  the  property 
of  the  plaintiff,  and  if  the  note  is  to  be  regarded  as  destroyed,  in 
law,  by  the  act  of  the  plaintiff,  such  act  being  devoid  of  fraud,  such 
consideration  will  support  the  suit.  The  defendant  in  this  case  asks 
this  court  to  decide  that  he  may  keep  the  plaintiff's  horse  without 
paying  any  thing  for  him,  because  the  agent  of  the  plaintiff,  under 
an  erroneous  idea  of  his  rights,  made  the  alteration  in  question,  and 
which  has  not,  in  the  least  degree,  affected  the  defendant  It  is  not 
often  that  a  party  can  perpetrate  a  fraud  by  force  of  the  generality 
of  legal  rules  ;  the  defendant,  certainly,  cannot  in  this  case.  In  thi 
case  of  Lewis  v.  ScJtenck  ei  al,  3  0.  E.  Green,  461,  the  legal  principle 
is  correctly  stated  by  the  chancellor.  There  the  alteration  had  been 
made  without  any  fraudulent  intent,  but  under  a  mistake  of  the 
facts.  "In  such  case,"  said  the  court,  "although  the  alteration 
avoids  the  note,  yet  it  leaves  the  original  debt  unpaid."  The  same 
doctrine  will  be  found  stated  in  2  Parsons  on  B.  &  N.  571,  where  the 
cases  are  also  cited. 

The  judge  at  the  circuit,  therefore,  very  properly  held  that  even 
if  the  note  in  this  case  was  unavailable,  the  plaintiff  was  entitled  tu 
receive  the  agreed  value  of  the  horse  on  the  common  counts. 

The  remaining  question  discussed  was  as  to  the  warranty.  The 
liorse,  in  the  sale,  it  was  insisted,  was  warranted  to  be  sound.  The 
imperfection  proved  was  that  the  horse  was  a  "  cribber."  Counsi-I 
on  both  sides  seemed  to  concede  that  this  was,  if  it  existed,  a  breacii 
of  the  warranty.  There  was  no  evidence  on  the  subject,  but  in  vSomt 
of  the  English  decisions  it  is  held  that  this  is  a  vice,  and  not  an 
unsoundness.  It  would  appear  tha  the  learned  on  this  subject  are 
not  entirely  agreed.  But  without  resting  on  this  consideration,  I 
find  nothing  in  the  evidence  which  leads  to  the  conviction  that  th ' 
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jury  hare  fkllen  into  error.  I  tliink  the  law  has  been  enforced,  jns- 
tice  of  the  case  has  been  reached,  and  that,  consequently,  the  verdict 
should  be  allowed  to  stand. 

Rule  discharged. 

NoTB.— Tbat  the  alteration  of  an  Instrument  by  a  stranger  to  it  wiU  not  avoid  the- 
infttrnment  has  been  held  In  the  following  caaea :  Ford  ▼.  FortU  17  Plok.  418;  Pionoi  v. 
Grinua^  80  Ind.  129;  OroekeU  t.  Thomaitinu  5  Sneed,  312;  NichoU  w.  Johtwon,  10  Conn. 
IAS ;  Bus  ▼.  Oc€rbaiu{fii^  6  Oow.  Itt ;  Lewis  ▼.  Pai/n,  8  Id.  71 ;  OUy  of  BtMUm  ▼.  BetuofK 
%2  Cuah.  a ;  Biodow  v.  Stephens,  86  Vt.  621 ;  Warhno  t.  SmUh,  2  Barb.  Oh.  118;  JDoalt  ▼• 
airii8l0,6A]a.7V7. 

See  AdiMr  T.  StWh  8  Am.  Bep.  178»  and  note. — Bbp. 
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(86  N.J. 886.) 
Bm  of  exehange — lex  leei  ae  to  itUeren — iMtiry 

A  bill  drawn  in  Illinois,  and  delivered  to  drawee  in  New  York,  ia  governed  1^ 
the  law  of  the  latter  place,  bat  if  in  good  faith  it  is  made  payable  in  the 
former  State,  any  rate  of  interest,  not  exceeding  that  there  allowed,  may  be 
reserved. 

As  to  the  acceptor,  the  place  of  payment,  in  the  absence  of  other  controlling 
circumstances,  will  be  his  place  of  residence  or  his  address  on  the  face  of 
the  biU,  but  the  contract  of  the  drawer  is,  that  upon  default  of  the  acceptor 
and  notice,  he,  the  drawer,  will  pay  where  he  drew  the  bill,  and  each  indor- 
ser  is  liable  according  to  the  law  of  the  place  where  he  indorses. 

The  defense  of  usury  being  unavailing  to  a  corporation  in  New  York,  cannot 
be  invoked  by  its  surety. 

On  rule  to  show  cause. 

The  issue  in  this  case  was  tried  at  the  Mercer  county  circuit,  and 
a  verdict  rendered  for  the  plaintiff.  A  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  ordered,  was  allowed, 
and  argued  upon  the  facts  stated  in  the  opinion  of  the  ooort. 

Richey  <t  Emery ^  for  the  rule. 

C.  ParJser,  for  the  plaintiffs. 
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Van  SYCK£Ly  J.  The  plaintifb,  bankers  and  brokers  iii  New 
York,  held  a  claim  agaiust  the  First  National  Bank  of  Decatur, 
Illinois,  of  which  the  defendant,  a  resident  of  Trenton  in  this  State, 
was  a  director.  Upon  adjusting  the  amount  due  to  the  plaintiffs, 
the  defendant,  on  the  3d  of  April,  1869,  at  Trenton,  drew  a  draft 
for  it  upon  the  First  National  Bank  of  Decatur,  at  four  months, 
4ind  gave  it  to  S.  V.  White,  the  plaintiffs'  agent  This  draft  being 
protested  for  non-payment,  the  defendant,  on  the  day  it  matured 
(August  3d,  1869),  was  at  the  bank  in  Decatur,  and  there  drew 
another  draft,  of  which  the  following  is  a  copy : 

"  Trenton,  New  Jersey,  August  3d,  1869. 
"  Three  months  after  date,  pay  to  the  order  of  J.  L.  Brownell  & 
Brother,  eight  thousand  three  hundred  and  twenty  dollars,  valae 
received,  and  charge  the  same  to  account  of 

''  J.  R.  Fbeesb. 
^*  To  First  National  Bank  of  Decatur,  Illinois." 

This  draft  was  at  once  accepted  by  the  cashier  of  the  Bank  of 
Decatur,  and  forwarded  to  New  York  to  T.  W.  Freese,  for  the  pur- 
pose of  taking  up  the  first  draft,  and  was  by  him  there  delivered  to 
White,  the  plaintiffs'  agent,  August  30th,  1869. 

In  taking  up  the  first  draft  in  New  York,  interest  on  it  at  th** 
rate  of  ten  per  cent  per  annum,  was  charged  and  paid  to  White  ac 
the  time  of  renewal  and  surrender  of  the  first  draft,  that  being  then 
the  legal  rate  of  interest  in  Illinois. 

This  suit  is  brought  upon  the  draft  of  August  3d,  1869,  against 
Freese,  the  drawer,  who  interposes  the  defense  of  usury. 

The  argument  for  defendant  is  that  his  liability  must  be  determ- 
ined by  the  laws  of  New  York,  where  the  bill  was  actually  delivered 
to  the  plaintiffs,  and  not  by  the  laws  of  Illinois,  where  it  was  drawn, 
accepted  and  made  payable. 

It  is  well  settled  that,  in  contemplation  of  law,  a  bill  is  made 
where  it  first  comes  into  legal  existence,  by  being  passed  away. 

**  The  lex  loci  contractus  depends  not  upon  the  place  where  the 
note  or  bill  is  made,  drawn,  or  dated,  but  upon  the  place  where  it  is 
delivered  from  drawer  to  drawee,  from  promisor  to  payee,  from 
iudorser  to  indorsee.  It  has  been  frequently  staffed  that  a  note  is 
nothing  until  delivered."  2  Pars,  on  Bills  and  Notes,  327;  CampbeU 
y.  Nichols,  4  Vroom,  81. 
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Although  in  legal  effect,  therefore,  this  cou  tract,  both  as  to  diuwer 
and  acceptor,  was  made  in  New  York,  the  interest  to  be  paid  on  it 
is  regulated  by  the  law  of  the  place  where  it  was  to  be  performed. 
Story  on  Conflict  of  Laws,  §  291 ;  Taney,  C.  J.,  in  Andrews  y.  Fond^ 
13  Peters,  77. 

The  law  presumes  that  the  contracting  parties  knew  the  rate  of 
interest  at  the  place  of  performance,  and  that  they  intended  that 
should  regulate  the  transaction. 

This  rule  is  declared  by  the  Chief  Justice,  in  Oampbell  v.  NichoUy 
4  Vroom,  81,  to  be  now  entirely  indisputable,  where  the  contract  is 
made  in  one  State,  and  the  place  of  payment,  in  good  faith,  made  in 
another. 

The  test,  therefore,  will  be,  in  this  contest,  the  place  of  payment; 
and  in  this  respect  there  is  a  distinction  between  the  place  of  per- 
formance by  the  acceptor  and  the  place  of  performance  by  the  drawer. 

As  to  the  acceptor,  the  rule  is,  that  the  place  of  payment,  in  the 
absence  of  other  controlling  circumstances,  will  be  implied  to  be  hia 
place  of  residence,  or  his  address  on  the  face  of  the  bill.  2  Story  on 
Bills- 

This  bill  was  drawn  upon  the  First  National  Bank  of  Decatur, 
and,  to  hold  the  drawer,  it  was  necessary  to  have  presented  it  for 
payment  at  the  counter  of  that  bank,  and  therefore  the  legal  rate  of 
interest  in  Illinois  could  lawfully  have  been  reserved  upon  it. 

A  different  rule,  as  to  place  of  payment,  applies  to  the  drawer. 
He  does  not  stipulate  that  he  will  pay  at  the  bank  on  which  the  bill 
is  drawn,  but  that,  if  the  acceptor  does  not  pay  at  that  place,  he,  the 
drawer,  upon  default  and  notice,  will  pay  at  the  place  where  he 
drew  the  bill,  which,  in  this  case,  was  the  city  of  'I^q'n  York. 

The  contract  of  the  drawer  is  governed  by  the  law  of  the  plaoe 
where  the  bill  is  drawn,  in  regard  to  the  payee  and  any  subsequent 
holder,  and  not  by  the  law  of  the  pUice  of  payment  by  the  acceptor, 
2  Story  on  BUls,  §  131  ;  Story  on  Conflict  of  Laws,  §  314. 

The  drawer  is  liable  according  to  the  law  of  the  place  where  bill 
IB  drawn,  and  each  successive  indorser  is  liable  according  to  the  law 
of  the  plaoe  where  he  indorses — every  indorsement  being  treated  as 
a  new  substantive  contract  Cases  in  support  of  this  rule  are  :  Pos- 
ter V.  Brown,  5  East,  124;  Powers  y.  Lynch,  3  Mass.  77 ;  Hicks  v. 
Brown^  12  Johns,  142;  Prentiss  y.  Savage^  13'  Mass.  20. 

In  Potter  r.  Brown,  the  suit  was  against  the  drawer  upon  a  biU 
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drawn  in  America  upon  a  person  in  England,  and  delivered  in 
Amenca. 

After  the  bill  was  protested  for  non-accep  tanoe,  the  drawer  obtained 
8  certificate  of  discharge  under  the  bankrupt  laws  in  America.  This 
discharge  was  held  to  be  a  bar  to  the  action  in  England,  because  the 
promise  of  the  drawer  was  to  pay  in  Amenca  if  the  acceptor  did  not 
pay  in  England. 

In  Powers  v.  Lyrichf  3  Mass.  77,  Justice  Sedgwick  held  '*  that  the 
indorser  contemplates  performance  as  to  himself,  according  to  the 
law  of  the  place  where  he  makes  the  indorsement" 

To  the  same  effect  are  Hicks  v.  Brown,  1%  Johns.  142,  and  Pr^n- 
iiss  y.  Savage,  13  Mass.  20. 

The  authorities  cited  establish  the  proposition  that  in  the  nego- 
tiation between  the  bank,  which  was  the  acceptor,  and  the  plaintiffs, 
any  rate  of  interest  not  in  excess  of  that  allowed  in  the  State  of 
Illinois  might  lawfully  be  contracted  for,  and  that,  therefore,  there 
was  no  usury  in  the  negotiation  of  this  draft  between  the  plaintiffs 
and  the  party  primarily  liable  for  its  payment. 

This  reduces  the  defendant  to  the  position  of  seeking  to  set  up 
usury  in  avoidance  of  a  contract  which,  as  between  the  parties  who 
made  it,  is  tainted  by  no  such  infirmity. 

There  was  no  usurious  agreement  made  with  the  drawer;  he 
stands  only  for  the  default  of  the  acceptor  in  discharging  his 
promise  to  pay,  and  he  cannot  escape  the  obligation  he  has  assumed, 
unless  the  transaction  is  charged  with  vice  between  the  payee  and 
acceptor. 

The  defendant,  by  his  implied  contract  clearly  defined  in  law, 
agreed,  upon  the  contingency  which  has  happened,  to  answer  for 
the  default  of  the  acceptor  in  an  undertaking  which  is,  in  all 
respects,  valid.  If  the  suit  had  been  instituted  against  the  bank  in 
this  State,  the  plaintiffs  would  have  been  entitled  to  recover,  with 
ten  per  cent  interest;  so  that  if  the  defense  in  this  case  is  success- 
ful, the  law  would  taint  the  instrument  and  destroy  the  security, 
because  the  payees  have  taken  what,  in  our  own  courts,  would  be 
solemnly  adjudged  to  them.  If  this  defense  could  prevail,  it  would, 
m  all  cases,  absolve  from  liability  the  indorser  upon  paper  discounted 
at  lawful  rates  by  our  banks,  if  the  indorser  resides  and  made  his 
indorsement  in  a  State  where  the  legal  rate  of  interest  was  less  than 
that  prescribed  by  our  own  laws. 

There  is  no  usury  in  the  transaction,  regarding  it  as  a  contract  tc 
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be  performed  by  the  acceptor  in  the  State  of  Illinois,  and  within 
the  protection  of  the  laws  of  that  State. 

The  result  will  not  be  changed  by  treating  it  as  wholly  subject  to 
the  laws  of  New  York.  The  usury  laws  of  the  latter  State,  passed 
in  1850,  provide  that  '^  no  corporation  shall  interpose  the  defense 
of  usury  in  any  action.^ 

The  effect  of  this  provision  has  been  considered  in  the  court  of 
appeals  of  New  York,  in  an  able  opinion  by  Judge  Davis,  in  Iio8$ 
V.  BuU&rfield,  concurred  in  by  aU  the  judges,  and  reported  in  33  N* 
Y.  665. 

This  case,  which  has  since  been  accepted  as  authority  in  New 
York,  establishes,  upon  what  I  conceive  to  be  sound  reasoning,  the 
following  propositions : 

First.  That  all  corporations,  whether  foreign  or  domestic,  are 
debarred  from  setting  up  usury  in  the  courts  of  New  York,  no 
matter  where  their  contract  is  made,  or  by  what  Ux  loci  it  is  to  b» 
governed. 

Secondly.  That  the  defense  being  unavailing  to  the  corporatioiw 
cannot  be  invoked  by  their  surety. 

In  my  opinion,  therefore,  the  defense  fails,  and  the  role  to  show 
oanse  should  be  discharged. 


JoHNSOK  V.  Buck. 

(86  N.  J.  888.) 

AueHon  mle — statute  offlraud, 

An  aaetioneer  may  sae,  in  his  own  name,  a  porehaser  at  an  anedon  tale,  to 
recover  his  fees,  when  the  conditions  ezpresslj  stipulate  that  an  auctioneer** 
fees,  of  a  specified  sum,  shall  be  paid  to  the  auctioneer  on  the  daj  of  sale ; 
but  his  right  to  recover  will  depend  on  the  yalidity  of  the  contract  to  pur- 
chase,  as  between  buyer  and  seller. 

The  signature  of  the  purchaser  to  the  conditions  of  sale  made  by  the  auo^ 
tioueer's  derk,  as  the  bids  are  publicly  announced,  is  a  sufficient  signing 
within  the  statute  of  frauds. 

To  satisfy  the  statute.  It  is  sufficient  that  the  terms  of  the  bargain  may  be 
gathered  from  two  or  more  separate  papers,  If  the  signed  memorandum  con- 
tains such  reference  to  the  other  papers  as  to  make  the  latter  part  of  the  for 
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mer ;  bat  the  ooonectloii' between  the  signed  and  unsigned  papeis  cannot  be 
made  bj  parol  evidence  that  thej  were  Intended  by  the  parties  to  be  read 
together,  or  of  facts  and  drcumstances  from  which  such  intention  maj  be 
inferred. 
Conditions  of  sale  read  before  the  biddings  commenced,  bat  not  annexed  to 
the  catalogne  on  wfaidi  the  purcbasars'  names  were  entered,  or  referred  to 
therein,  cannot  be  held  to  sapplj  the  terms  of  sals  nmit^j^  from  the  eato> 
logue. 

Ok  question  reserred. 

The  plaintiffs  were  auctioneers  and  agents  of  one  Underhill, 
who  was  the  owner  of  certain  lots  of  land  in  Rahway,  The  prop- 
erty was  set  up  at  public  sale,  under  the  management  of  the  plain- 
tiffs, at  Rahway,  on  the  29th  of  June,  1869.  The  conditions  of 
sale  were  in  writing,  as  follows :  "  Day  of  sale,  Tuesday,  the  29th 
day  of  June,  1869 ;  property,  two-hundred  and  twenty-eight  lots  in 
the  city  of  Rah  way,  belonging  to  J.  W.  Underbill;  terms  of  sale 
ten  per  cent  of  the  purchase-money,  and  the  auctioneers'  fees  of  five 
ilollars  on  each  numbered  lot,  to  be  paid  to  the  auctioneers  on  the 
day,  and  for  which  their  receipt  will  be  given."  Then  followed 
stipulations  for  the  payment  of  the  residue  of  the  purchase-money, 
and  the  usual  condition  for  a  re-sale  on  non-compliance  by  pniv 
chasers,  and  signed,  "  Johnson  &  Miller,  agents  for  John  W.  Under- 

hill." 

The  defendant  being  the  highest  bidder  for  sixty-six  of  the  lots, 
the  same  were  struck  off  to  him.  The  entry  of  the  sales  to  the 
defendant  was  made  by  a  clerk  of  the  auctioneers,  in  the  auc- 
tioneer's book.  The  book,  when  produced  at  the  trial,  contained  the 
following  entry:  "The  property  represented  by  lot  numbers,  on 
pages  53  to  62  inclusive,  was  sold  the  29th  day  of  June,  1869,  to  the 
purchasers  whose  names  are  written  below  the  numbers,  on  account 
of  J.  W.  Underbill,  Esq.  Johnson  &  Miller,  agents  and  auctioneers 
LOT  seller  and  purchaser."  At  the  top  of  the  53d  page  of  the  auc- 
tioneers' book  was  the  following  heading,  with  the  entry  of  the  sales 
to  the  defendant,  in  the  handwriting  of  ihe  auctioneers'  clerk,  in 
the  following  form :  "  Rah  way  sale,  June  29th,  page  54.  Lots  50, 
55,  54,  53  and  22  — 150.  Oharles  N.  Buck,  Perth  Amboy."  And 
in  the  same  form  with  respect  to  the  other  lots. 

Underbill,  the  owner  of  the  property,  was  present  at  the  sale,  ami 
knew  of  the  defiandant's  bids,  and  that  the  lots  in  question  were 
struck  off  to  him,  and  pi^pared  a  deed  for  the  same  to  the  defend- 
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ant,  which  he  was  ready  to  deliver  at  the  time  and  place  named  in 
i^e  conditions.    Back  being  dissatisfied  with  the  mode  iu  which  the 
'  sale  was  conducted,  refused  to  attend  and  accept  the  deed. 

The  action  is  brought  by  the  plaintiffs  to  recover  the  auctioneers^ 
fees  of  i5  on  each  uumbei*cd  lot  At  the  trial  a  motion  was  made 
for  a  noLSuit.  The  judge  refused  to  nonsuit,  and  insti*ncted  the 
jury  to  ilud  a  special  verdict,  stating  how  many  lots  were  struck  off 
on  the  defendant's  bids,  reserving  as  a  question  of  law  for  the 
determination  oT  this  court,  whether,  under  the  facts  of  this  case, 
the  plaintiffs  were  entitled  to  recover.  The  jury  found  that  sixty- 
six  lots  were  struck  off  on  the  defendant's  bids. 

T.  H.  Shaffer  J  for  plaintiffs. 

O.  H.  Ludlow,  for  defendant. 

Deptib,  J.  At  the  trial,  and  on  the  argument  before  this  court, 
the  principal  grounds  for  a  nonsuit  were  objections  to  tbe  capacity 
of  the  plaintiffs  to  sue,  and  to  the  validity  of  the  contract  to  pur- 
chase, by  reason  of  the  statute  of  frauds. 

The  right  of  the  plaintiffs  to  sue  for  these  moneys,  in  an  action 
in  their  own  names,  is  too  clear  to  be  questioned.  The  beneficial 
interest  in  the  fees  for  their  services  as  auctioneers,  was  exclusively 
m  the  \  laintiffs.  The  contract  in  the  conditions  was  an  express 
contract  that  payment  should  be  made  tq  them.  Although  the 
consideration  was  the  agreement  of  TTnderhill  to  convey  a  privity 
of  contract  for  the  payment  of  these  fees  was  created  between  the 
purchaser  and  the  auctioneers,  by  force  of  the  terms  of  the  agree- 
ment. A  consideration,  moving  from  a  third  person,  is  sufficient 
to  support  an  express  contract  to  pay. 

But,  although  the  formal  objection  to  the  plaintiffs'  capacity  to 
sue  in  their  own  names  is  not  sustained,  their  right  to  recover  must 
depend  upon  the  validity  of  the  contract  to  purchase.  The  action, 
though  prosecuted  in  the  plaintiffs'  names,  is  really  an  action  to 
recover  part  of  the  purchase-money  of  the  sale.  If  tne  agreement 
to  purchase  would,  in  an  action  to  compel  entire  performance,  be 
held  invalid,  it  must  be  equally  incapable  of  a  partial  enforcement 
in  this  suit.  The  contract  to  purchase  was  an  entire  contract,  and 
if  any  part  of  it  is  within  the  statute  of  frauds,  it  is  invalid  in  fofo. 
Brown  on  Frauds,  §  140  ;  Irvine  v.  Stone,  6  Cush.  508  ;  BiddcU  ^ 
Leeiler,  1  B.  &  C.  327. 
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Notwithstanding  some  of  the  earlier  cases  to  the  contrary,  it  is 
now  well  settled  that  sales  by  auction  are  within  the  statute  of 
firauda  8  Parsons  on  Contract,  11,  note  8.  The  contract  to  pur- 
chase is,  therefore,  inyalid,  unless  the  plaintiSis  show  a  memorandum 
thereof  in  writing,  signed  by  the  defendant  or  his  agent  The  suffi- 
ciency of  the  memorandum  produced  is  disputed  with  respect  to 
the  authority  of  the  derk  to  make  the  defendant's  signature,  and 
also  for  a  non-compliance  in  substance  with  the  requirements  of 
the  statute. 

In  sales  of  real,  as  well  as  personal  property,  the  auctioneer,  as 
between  the  yendor  and  purchaser,  is  the  agent  of  both  parties.  In 
an  action  by  either  against  the  other,  the  signature  of  the  defend- 
ant's name  made  by  the  auctioneer  at  the  time  of  the  sale,  is  a  suffi- 
cient signing  within  the  statute.  JSmmerson  v.  Helis,  2  Tannt  38 ; 
White  V.  Proctor  J  4  id.  209 ;  Mews  v.  Carr^  1  H.  &  N.  484 ;  Kemys  v. 
Proctor^  3  V.  &  Beames,  67 ;  McCotnb  v.  Wrigktj  4  Johns.  0.  B. 
669 ;  The  First  Baptist  Church  v.  Bigelow,  16  Wend.  28 ;  Davis  v. 
JioweU,  2  Pick.  64 ;  Morton  t.  Dean^  13  Mete.  386. 

The  agent,  to  make  the  signature,  must  be  some  third  person. 
Neither  of  the  contracting  parties  can  be  agent  for  the  other.  A 
signature  by  the  vendor  or  purchaser,  of  the  name  of  the  other,  is 
not  a  sufficient  signing.  Wright  t.  Dantiah,  2  Camp.  203  ;  Rayner 
V.  Linihorn,  2  C.  &  P.  124 ;  Sliannan  v.  Brandt,  L.  E.,  6  Q.  B.,  720 ; 
Bent  y.  Cobb,  9  Gray,  397.  Where  the  suit  is  brought  by  the  auc- 
tioneer himself,  for  tHe  purposes  of  that  suit  he  is  regarded  as  a 
contracting  party,  and  a  signing  by  him  of  the  name  of  the  defend- 
ant is  insufficient  FarebrotJier  v.  Simmons^  6  B.  ft  Aid.  333.  But 
the  reason  of  this  disqualification  to  be  the  agent  of  the  purchaser, 
for  the  purpose  of  signing,  doe«  not  apply  to  the  clerk  of  the  auc- 
tioneer. When  the  bids  are  announced,  and  the  property  struck 
off,  the  clerk  is  the  agent  of  both  parties  to  record  the  sales  and 
affix  the  signature  of  the  purchasers,  although  he  is  employed  to 
act  as  clerk  by  the  auctioneer.  No  reason  for  his  disability  to  act 
as  agent  for  the  purpose  of  making  the  signature  of  the  purchaser, 
as  between  the  latter  and  the  auctioneer,  can  be  adduced,  which  will 
not  operate  equally  to  exclude  the  auctioneer,  where  the  litigation 
is  directly  between  the  yendor  and  purchaser.  The  question,  in 
eyery  case,  is  one  of  fact,  whether  the  person  by  whom  the  signa- 
ture hcis  been  made  was  an  agent  lawfully  authorized  to  make  the 
same.    Auctioneers  and  brokers,  by  virtue  of  their  business,  by  the 
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UBagea  of  trade,  are  asRnmed  to  haye  sach  authority ;  and  where  the 
auctioneer's  clerk,  or  a  volunteer,  acta  openly  at  a  sale  in  entering 
6ne  successful  bids,  as  they  are  publicly  announced,  his  authority 
to  act  for  the  purchaser  in  the  premises  is  established.  Conse- 
quently, it  has  been  held  that,  in  a  suit  in  the  name  of  an  auc- 
tioneer against  a  purchaser  to  recover  the  price  of  the  goods,  the 
signing  of  the  purchaser's  name  by  the  clerk  of  the  auctioneer, 
upon  the  successful  bid  being  announced,  is  a  sufficient  signing 
within  the  statute.  Bird  v.  BouUer,  4  B.  &  Ad.  443  ;  Brown  on 
Frauds,  §  369 ;  DurreU  v.  Bvans,  1  H.  &  C.  174-188 ;  Oill  v.  Bvck- 
nelly  2  Cush.  358. 

The  objection  to  the  mode  of  signing  is  not  well  taken. 

The  objection  to  the  substance  of  the  memorandum  is  moit)  for- 
midable.  The  memorandum  must  contain  the  full  terms  of  the 
contract — ^that  is,  the  names  of  the  buyer  and  seller,  the  subject  of 
sale,  the  price,  and  terms  of  credit,  and  the  conditions  of  sale,  if  any 
there  be.  Story  on  Sales,  g  467  ;  Nicolson  v.  Fields,  7  H.  &  N.  1024  \ 
Fitzmaurice  v.  Bayley,  9  H.  of  L.  Cas.  78.  In  this  respect,  the 
entries  in  the  sales-book  on  which  the  defendant's  signature  was 
made,  are  radically  defective.  They  contain  none  of  the  conditions 
of  sale  or  the  terms  of  the  contract.  As  they  appear  in  the  printed 
ease,  they  do  not  express  even  the  price  to  be  paid.  To  supple- 
ment this  memorandum,  or  supply  the  omission  of  any  of  the 
essential  parts  of  the  contract,  parol  testimony  cannot  \^  received. 
The  policy  of  the  statute  is  to  exclude  testimony  of  that  uncertain 
character  with  respect  to  transactions  within  its  provisions.  It 
therefore  requires  the  substantive  parts  of  the  coiKract  to  appear  in 
the  writing.  To  admit  parol  evidence  of  any  of  the  terms  of  the 
contract  with  respect  to  which  the  memorandum  is  silent,  would 
open  the  door  to  the  very  mischief  the  statute  was  intended  to 
suppress. 

The  plaintiffs'  counsel  endeavored  to  remedy  the  defects  in  the 
memorandum  in  the  sales-book,  by  recourse  to  the  conditions  of  sala 
Indeed  their  right  to  sue  is  derived  exclusively  from  that  source. 

The  difficulty  in  the  way  of  resorting  to  the  conditions  in  aid  ol 
the  plaintiffs'  case,  lies  in  the  fact  that  they  cannot  be  connected 
with  the  signed  memorandum  without  violating  established  princi- 
ples of  evidence  with  respect  to  transactions  within  the  statute.  The 
conditions  were  read  at  the  sale,  and  contain  internal  evidence  that 
they  were  intended  for  the  sale  in  question,  but  were  not  signed  hj 
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the  defendant,  and  are  in  no  wise  referred  to  in  the  memorandam 
ra  the  sales-book  to  which  his  signature  was  affixed. 

It  is  not  essential  that  the  whole  bargain  be  contained  in  one 
memorandum.  It  will  be  sufficient  to  satisfy  the  statute  if  its  terms 
can  be  gathered  from  two  or  more  detached  papers,  if  the  sigued 
memorandum  contains  such  reference  to  the  other  papers  as  to  make 
the  latter  part  of  the  former.  The  connection  between  the  signed 
and  the  unsigned  papers  cannot  be  made  by  parol  evidence  that 
they  were  actually  intended  by  the  parties  to  be  read  together,  or  of 
facts  and  circumstances  from  which  such  intention  may  be  inferred. 
The  connection  between  them  must  appear  by  internal  evidence 
derived  from  the  signed  memorandam.  Parol  testimony  will  be 
received  only  for  the  purpose  of  interpretation  or  explanation,  where 
technical  terms  are  employed,  or  to  identify  papers  which,  by  a 
reference  in  the  signed  memorandum,  are  made  parts  of  it  Ben- 
jamin on  Sales,  152 ;  3  Pal's,  on  Gont  17 ;  1  Smith's  Lead.  Gas. 
466,  notes  to  Birhmyr  v.  Darnell ;  Boydell  v.  Drumviondy  11  East, 
142 ;  Coles  v.  Trecothick,  9  Ves.  250 ;  Olinan  v.  Cooke,  1  Sch.  & 
licffroy,  22 ;  Dobell  v.  Hutchinson^  3  A.  ft  E.  355 ;  Ridgtoay  v. 
Wharf 071,  6  H.  of  L.  Gas.  237;  Parkhurst  v.  VanCortlandty  1  Johna 
G.  R.  273. 

Gonditions  of  sale  read  before  the  biddings  commenced,  but  not 
annexed  to  the  catalogue  on  which  the  purchasers'  names  were 
entered,  or  referred  to  therein,  cannot  be  used  to  supply  the  terms 
of  sale  omitted  in  the  catalogue.  Uinde  v.  Oalen,  7  East,  538 ;  Ken-- 
worthy  v.  Schofield,  2  B.  &  G.  945.  In  Peek  v.  27ie  North  Stafford-^ 
shire  Railway  Co.,  E.  B.  &  E.  958;  10  H.  of  L.  472,  the  sub- 
ject of  connecting  separate  papers,  in  order  to  make  out  a 
contract  under  a  statute  requiring  the  contract  to  be  in  writing, 
was  fully  considered  by  the  English  courts,  in  the  construction 
of  the  railway  and  canal  traffic  act.  17  and  18  Vic,  ch.  3.  The 
act  made  void  all  notices  by  railway  companies  limiting  their 
liability,  and  enacted  that  no  special  contract  respecting  the 
receiving  and  forwarding  of  goods  should  be  binding,  unless  the 
same  be  signed  by  the  owner  or  persons  delivering  the  goods  for 
carriage.  The  company  had  issued  notices  that  they  would  not  be 
responsible  for  loss  of,  or  injury  to,  certain  goods,  unless  they  were 
declared  and  insured  according  to  their  value.  The  action  was  by 
the  plaintiff,  to  recover  damages  for  injury  to  certain  goods  of  the 
kind  specified  in  the  notice  (mai*bles).    It  appeared  thai  a  copy  of 
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tbe  notice  had  been  deliyered  to  the  plaintiff,  and  that  he  had  writ- 
ten to  the  agent  of  the  company  an  inquiry  as  to  the  rates  of  insur- 
ance of  articles  of  that  kind.  A  correspondence  followed  on  the 
subject  of  insurance,  and  finally  the  goods  were  delivered  to  the 
company,  with  an  order  signed  by  the  plaLiiiiff 's  agent  as  follows: 
"Please  to  forward  the  three  cases  of  marble  not  insured,  directed," 
etc.  The  court  held  that  this  note  was  not  a  special  contract,  under 
the  act,  and  that  parol  evidence  was  not  admissible  to  show  that  the 
words,  "not  insured,"  were  intended  to  refer  to  the  company's  notice. 
In  moving  judgment  affirming  the  decision  of  the  queen's  bench, 
which  had  been  reversed  in  the  exchequer  chamber,  Lord  West- 
BUKT  said :  "  In  order  to  embody  in  the  letter  any  other  document 
or  memorandum,  or  instrument  in  writing,  so  as  to  make  it  part  of 
a  special  contract,  contained  in  that  letter,  the  letter  must  either  set 
out  the  writing  referred  to,  or  so  clearly  or  definitely  refer  to  the 
writing,  that  by  force  of  the  reference  the  writing  itself  becomes 
part  of  the  instrument  which  refers  to  it." 

The  principle  thus  stated  applies  to  separate  writings  in  tninsac- 
tions  within  th^  statute  of  frauds. 

In  this  case,  the  signed  memorandum  in  the  sales-book  is  not  a 
sufficient  memorandum  within  the  statute  of  frauds ;  and  the  con- 
ditions of  sale  not  being  referred  to  therein,  were  not  admissible  in 
evidence. 

Let  a  judgment  of  nonsuit  be  entered. 

The  Chisf  Jttsticb  and  Justice  Van  Syckbl,  concurred. 


BuoKLKT  T.  Thb  Sboond  Natiokal  Bank  of  Jebsbt  Gitt. 

(86 N.J.  400.) 

Check — recovery  of  money  paid  on  forged  indorsement. 

PlaintilT's  aijg^nt  forged  his  indorsement  npon  a  check  payable  to  plaln.iflTs 
order,  and  transferred  it  for  value  to  defendant,  who  collected  the  amount  o/ 
ft  from  the  drawee.  Hsld,  that  plaintiff  coald  reeover  the  amount  of  the 
eheek  from  defendants. 

VOJL.X.—  32 
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The  action  was  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff,  being  the  amount  of  a  paymaster's  check,  of 
which  the  following  is  a  copy : 

"  No.  21,487.  Washington,  Jpril  16, 186& 

<^  Assistant  Treasurer,  TJ.  States,  New  York.    Pay  to  John  Buck- 
ley or  order,  one  hundred  dollars. 
«  $100.  W.  Vbooman,  Paymaaier  U.  &' 


fff 


'< Indorsed — John  Buckley;  Charles  Grossman,  Jersey  City ;  A* 
Hogencamp,  Gash.  2d.  Nat  B'k,  Jersey  Oity. 
"  April  28,  1878.  A.  Lang,  A.  Cr 

On  the  trial  of  this  cause  a  jury  was  dispensed  with,  by  consent 
of  the  parties,  and  the  testimony,  as  received  by  the  circuit  judge^ 
was  certified  to  this  court,  it  being  agreed  that  a  verdict  should  be 
rendered  for  either  party  according  to  the  opinion  of  the  court  upon 
the  ciise  as  presented. 

The  evidence,  so  far  as  material,  is  given  in  the  opinion  of  the 
court 

The  argument  was  had  before  the  Chief  Justice,  and  Jostioef 
Depue,  Van  Syckbl  and  Woodhull. 

7.  W.  ScuddeTy  for  defendants. 

J.  C.  Potts,  for  plaintiff. 

Woodhull,  J.  On  the  trial  of  this  cause  before  the  Hudson 
circuit,  at  the  suggestion  of  the  court,  and  with  the  consent  of 
counsel,  the  jury  was  discharged  under  an  agreement  that  a  verdict 
should  be  entered  for  either  party  according  to  the  opinion  of  thig 
court  upon  a  case  reversed. 

As  the  case  certified  for  our  opinion  contains  the  whole  of  the 
testimony  intended  to  be  submitted  to  the  jury,  instead  of  a  state* 
ment  of  the  facts  proved  on  the  trial,  it  must  be  understood  that, 
under  the  agreement  in  the  court  below,  we  have  the  right  here  to 
draw  conclusions  as  to  matters  of  fact  as  well  as  of  law.  We  are 
to  find  the  facts,  and  from  them  to  draw  such  inrere.nce  as  the 
jury  at  the  circuit  might  properly  have  drawn  if  the  case  had  then 
been  submitted  to  them.  It  appears  that  a  claim  for  additional 
boiiniy,  filed  August  8,  1867,  in  behalf  of  the  plaintiff,  and  allowed 
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Apri]  16,  1868,  for  $100,  was  intended  to  be  paid  by  check  on  the 
Assistant  Treasurer  of  the  United  States,  New  York,  for  $100,. pay- 
able to  the  order  of  the  plaintiff.  This  check  was  sent  by  mail  to 
Charles  Grossman,  Jersey  City,  who  appears  of  record  as  attorney 
for  prosecuting  the  claim,  and  who  was  the  only  attorney  or  agent 
for  that  purpose  recognized  by  the  department 

Grossman  had  been  the  clerk  of  Thomas  E.  Tilden,  who  was 
originally  employed  by  the  plaintiff  to  take  charge  of  his  claim, 
but  who  died  early  in  1867,  and  before  the  claim  was  filed.  After 
Tilden's  death,  Grossman  continued  to  occupy  the  same  office,  and 
whatever  was  afterward  done  by  the  plaintiff  respecting  this  claim, 
was  done  by  or  through  Grossman.  The  check  in  question,  pur- 
porting to  be  indorsed  by  the  plaintiff,  came  by  the  indorsement  of 
Grossman  to  the  possession  of  the  defendants,  and  they,  through 
their  agent  in  New  York,  received  the  amount  of  it  from  the  Assist- 
ant Treasurer  of  the  United  States.  The  plaintiff's  name  indorsed 
on  the  check  was  forged  by  Grossman,  or  by  his  procurement  —  the 
plaintiff  having  no  knowledge  of  the  existence  of  the  check  until 
some  months  after  it  had  been  collected  by  the  defendants. 

We  find  in  the  case  no  evidence  of  laches  on  the  part  of  the  plain- 
tiff, nor  any  evidence  that  Grossman  was  the  agent  of  the  plaintiff 
for  any  other  purpose  than  that  of  recei\ing  and  transmitting  the 
check.  But  the  fair  and  natural,  if  not  the  necessary  inference,  from 
the  facts  proved,  is,  that  for  such  purpose  Grossman  was  the  plain- 
tiff's agent 

It  is  insisted,  on  the  part  of  the  defendants,  that  this  action  can- 
not be  maintained,  for  want  of  privity  between  the  parties.  But  if 
the  check  in  question,  at  the  time  it  was  received  and  collected  by 
the  defendants,  was  in  fact  the  property  of  the  plaintiff,  he  may,  in 
the  absence  of  any  fault  or  laches  on  his  part,  maintain  this  action, 
and  recover  from  the  defendants  the  money  received  by  them  from 
the  Assistant  Treasurer  of  the  United  States.  Lamine  v.  Dorrell^ 
2  Ld.  Baym.  1216  ;  Talbot  v.  Bank  of  Rochester,  1  Hill,  295. 

Gan  there  be  any  doubt  that  the  plaintiff  owned  the  check  when 
it  came  into  the  defendant's  hands?  Having  been  sent  to  the 
plaintiff's  agent,  and  received  by  him  for  the  plaintiff's  use,  the 
transfer  of  title  from  the  United  States  to  the  plaintiff  was  complete. 
The  plaintiff,  by  such  transfer,  became  the  absolute  owner  of  the 
check.  Did  he  cease  to  be  the  owner  when,  by  means  of  a  forged 
indorsement  of  the  plaintiff^s  name,  the  check  was  pc^sscd  by  Cross* 
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man  to  the  defendants?  On  this  point  the  law  is  well  settled. 
^  WUen  a  bill  is  assignable  only  by  indorsement,"  says  Mr.  Chitty, 
''  as  no  interest  can  be  conveyed  otherwise  than  by  that  act,  and  as 
it  is  a  general  rule  that  no  title  can  be  obtained  through  a  forgery, 
any  person  getting  possession  of  it  by  a  forged  indorsement  will  not 
acquire  any  interest  in  it,  althongh  he  was  not  aware  of  the  forgery.^ 
Chitty  &  Hnlme,  261  (11th  Am.  Ed.  from  9  London),  and  ctises 
cited.  To  the  same  effect  is  the  language  of  Professor  Parsons :  ^*  No 
title,"  he  says,  '^passes  with  a  forged  indorsement;  consequently 
possession  of  a  note  bearing  such  an  indorsement  conveys  no  more 
interest  to  the  transferee,  even  though  he  give  value,  and  is  ignorant 
of  the  fraud,  than  the  forger  had,  which  is  none  at  all.  From  this 
it  results:  First,  that  the  loser  of  a  note  with  a  forged  indorsement 
may  recover  it  from  any  hand ;  and,  secondly,  that  a  maker,  acceptor, 
or  other  promisor  who  has  already  paid  such  a  bill,  is  liable  again 
for  the  amount  to  its  pro|)er  owner."  2  Parsons  on  Notes  and  Bills, 
284. 

It  is  clear,  then,  that  nothing  passed  to  the  defendants  by  virtue 
of  the  forged  indorsement  The  plaintiff's  right  to  the  check  re- 
mained precisely  as  it  was  before  his  name  was  forged.  The  check, 
therefore,  when  the  defendants  obtained  the  money  on  it,  was  the 
property  of  the  plaintiff,  and  in  that  case  he  may,  as  we  have  seen, 
recover  the  amount  in  this  action,  as  money  received  by  the  defend- 
ants to  his  use.  The  case  of  Talbot  v.  Bank  of  Rochester  is  directly 
in  point. 

In  that  case,  the  plaintiff,  being  the  owner  of  a  certificate  of 
deposit  in  the  bank  of  L.,  payable  to  the  order  of  another,  caused  it 
to  be  indorsed  by  the  payee  to  W.  &  Co.,  and  sent  it  to  them  by  mail, 
though  without  their  knowledge  or  request  It  never  reached  W. 
&  Co.,  but  was  stolen  on  its  way,  and  their  names  forged  upon  it, 
after  which  it  came  to  the  defendants'  hands  in  the  ordinary  conrse 
of  business,  who  collected  the  money  on  it,  supposing  themselves  to 
be  the  owners.  It  was  held  that,  as  the  property  of  the  certificate 
remained,  under  the  circumstances,  in  the  plaintiff,  he  had  an  elec- 
tion either  to  sue  the  defendants  in  trover  for  a  conversion  of  the 
certificate,  or  to  recover  the  amount  in  that  action,  which  was  foi 
money  had  and  received. 

The  defendants'  case  is  not  helped  by  the  fact  that  the  forged  in. 
dorsement  was  made  or  contrived  by  the  plaintiff's  agent  Johnson 
f.  Wlndle,  3  Bing.  N.  C.  (32  E.  C.  L.  R  112)  225 ;  Smith,  Asripmi 
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of  Bagnatt  di  Handy  y.  Sheppard,  a  MS.  case  of  Lord  Mansfield, 
cited  in  Chitty  on  Bills,  261. 

Nor  have  the  defendants  any  equitable  claim,  as  between  them 
Hnd  the  plaintiff,  to  be  exempt  from  this  payment  As  between 
these  parties,  if  either  must  lose,  it  should  be  the  defendants ;  for 
while  the  plaintiff  appears  to  be  altogether  blameless,  they  have  beer, 
negligent  in  taking  the  check  without  first  ascertaining  the  genuine- 
ness of  the  indorsement 

In  the  case  last  referred  to, Lord  Manspi£LD  says:  ^'In  this  ca.sc 
the  name  of  Bagnall  &  Hand  is  forged;  it  could  not  be  paid  with- 
out their  hand,  and  the  defendant  has  been  negligent  in  inquiries 
whether  it  was  their  haiid  or  not'' 

If  the  defendants  have  paid  to  Grossman  the  amount  of  the  check, 
they  have  their  remedy  ever  against  him.  If  they  have  trusted  him 
incautiously — taking  the  check  on  the  faith  of  his  indorsement 
alone,  and  he  turns  out  to  be  worthless,  that  is  their  misfortune. 
But,  on  no  principle  of  law  nor  of  equity,  can  they  be  justified  in 
withholding  from  the  plaintiff  the  money  which  this  action  is  brought 
to  recover. 

Our  opinion  is,  that  the  verdict  should  be  entered,  and  judgment 
rendered  in  this  case,  in  the  court  below,  in  favor  of  the  plaintii^ 
for  the  amount  claimed  in  his  declaration. 


WxBXB  T.  The  Morris  and  Essex  Railroad  Gompakt. 

(36  N.J.  400.) 

Damoffti — inturanu  money  in  reduction  ef. 

Plaintiff*B  bnildingB  were  burned  by  the  negligence  of  defendant.  HM 
that  plaintiff  was  entitled  to  recover  their  entire  value  notwithstanding  the 
fftct  that  the  insurer  of  the  buildings  had  paid  him  the  amount  of  the  insur 
anee.    {See  note,  p,  256.) 

This  is  an  action  on  the  case  brought  by  Weber,  who  sues  for  the 
benent  of  the  Jersey  City  Insurance  Company,  against  the  Morris 
and  Essex  Bailroad  Company,  to  recover  damages  for  loss  of  pro])* 
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erty  occasioned  by  the  improper  and  negligent  use  of  their  locomo- 
tive engines. 

Jfr.  McCarteff  for  defendants. 

Mr.  Borch&rlingy  for  plaintifll 

Yak  Stokel,  J.  The  deoUuration  contains  three  oonntSy  to  which 
there  is  a  general  demarrer. 

The  first  count  alleges  that  the  plaintiff  was  the  owner,  in  April, 
18G7,  of  a  dwelling-house,  and  certain  personal  property  therein,  of 
the  value  of  $4,000,  on  which  there  was  an  insurance  in  the  Jersey 
City  Insurance  Company,  against  loss  by  fire,  in  the  snm  of  $800; 
that  the  railroad  of  the  defendants  was  adjacent  to  said  house,  and 
that  it  was  the  duty  of  the  defendants  to  use,  maintain  and  operate 
their  locomotive  engines  in  such  manner  as  to  avoid,  and  by  all 
practicable  means  to  prevent,  the  communication  of  fire  therefrom 
to  any  property,  of  whatever  description,  of  any  owner  or  occupant 
of  any  land  adjacent  or  near  to  said  railroad ;  that  through  and  by 
reason  of  the  careless,  negligent,  and  improper  and  unskillful 
management  by  the  defendants  of  such  engines,  fii*e  was  communi- 
cated therefrom  to  the  plaintiff's  house,  and  said  house,  and  all  the 
personal  property  therein,  wholly  consumed,  by  means  whereof 
the  said  insurance  company  were  compelled  to  pay,  and  did  pay, 
to  the  plaintiff,  the  whole  amount  of  the  insurance  money  aforesaid. 
The  declaration  concludes,  '^  to  the  damage  of  the  said  Jersey  City 
Insurance  Company,  $1,600.'' 

[The  first  ground  of  demurrer  was  unimportant] 

The  second  ground  of  demurrer  is,  that  the  plaintiff  shows  that 
he  has  no  cause  of  action,  by  averring  that  the  damages  for  which 
this  suit  is  brought  were  paid  to  hihi  by  the  insurance  company  in 
pursuance  of  their  contract,  and  the  declaration  concludes  to  the 
damage  of  the  insurance  company,  and  not  to  the  damage  of  the 
plaintiff. 

Notwithstanding  such  payment,  an  action  will  lie  by  the  insured 
against  the  railroad  company.  The  insurance  is  to  be  treated  as  a 
mere  indemnity,  and  the  insured  and  insurer  regarded  as  one  person : 
therefore  payment  by  the  insurer  before  suit  brought  cannot  affect 
the  right  of  action. 

In   Mason  v.  Sainsbury,  reported  in  8  Douglas,  61,  suit  wai 
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broaght  on  the  riot  act  to  recover  damages  for  the  demolition  of  a 
honae  in  the  riots  of  1780.  The  property  having  been  insured  in  a 
fire  office,  which  paid  the  loss,  the  action  was  in  the  name  of  the 
insured,  for  the  benefit  of  the  insurance  office. 

Lord  Mansfield  held  that  payment  by  the  insurer  was  not  in  case 
of  the  Hundred,  and  not  as  co-obligors,  and  that  the  case  must  be 
considered  as  if  not  a  farthing  had  been  paid.  '^  He  likened  it  to 
the  case  of  abandonment  in  marine  insurance ,  where  the  insurer  is 
constantly  put  in  the  place  of  the  insured/' 

Chief  Justice  Abbot,  in  citing  the  case  of  McLSon  v.  Sainsbury,  in 
Clark  V.  77m  hihdbitants  of  ilie  Hundred  of  Blyihing,  2  Bam.  ft 
Cress.  254,  says  he  could  not  entertain  any  doubt  of  its  propriety ; 
and  he  held  that  where  the  owner  of  certain  stacks  of  hay  and  com, 
which  were  maliciously  set  on  fire,  received  the  amount  of  his  loss 
from  an  insurance  office,  he  might,  nevertheless,  maintain  his  action 
against  the  Hundred. 

In  Yates  v.  Whyte^  4  Bing.  N.  C.  272,  which  was  the  case  of  a 
collision  at  sea,  the  plaintiff  recovered  his  whole  loss,  notwithstand- 
ing his  prior  recovery  of  a  portion  of  it  from  the  underwriters,  the 
court  saying  that  the  plaintiff  would  hold  in  trust  for  the  underwci- 
ters  such  portion  as  they  had  paid  him. 

These  cases  are  referred  to,  and  their  authority  recognized,  by 
Chief  Justice  Shaw,  in //ar^  v.  The  Western  Railroad  Company^  Id 
Met  99 ;  and  in  the  Monmouth  Fire  Insurance  Company  "v,  Hutchin- 
son^ 6  C.  £.  Oreen,  107,  this  rule  is  said  to  be  settled. 

The  action,  therefore,  will  not  be  defeated  by  the  statement  in  the 
declaration  of  the  contract  of  insurance  and  payment  of  the  loss  by 
the  insurer,  although  such  statement  is  unnecessary,  and  may  be 
rejected  as  surplusage. 

The  conclusion  to  the  damage  of  the  insurance  company  must  be 
rejected.  The  plaintiff  cannot  recover  the  damages  of  the  insurance 
company;  he  recovers  the  entire  loss  as  his  own  damage,  and  the 
declaration  should  have  concluded  to  the  damage  of  the  plaintiff. 

This  pleading  is  therefore  without  the  conclusion  ad  damnum.  It 
is  clear  that,  under  a  declaration  so  constructed,  no  substantial 
damages  can  be  recovered.  Will  this  omission  exclude  the  recovery 
even  o\  nominal  damages?  The  law  implies  all  the  damages  which 
naturally  flow  from  a  tortious  act,  and  they  may  be  recovered  with- 
out being  specifically  stated  in  pleading,  but  the  plaintiff  cannot 
recover  in  excess  of  the  sum  he  claims. 
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The  declaration  discloses  a  statement  of  facts  from  which  the  law 
will  imply  that  damage  has  resulted.  The  purpose  of  the  conclu> 
sion  '^  to  the  damage,''  is  to  give  notice  to  the  defendant  of  the 
extent  of  the  plaintiffs  claim,  and  where  there  is  an  entire  absence 
of  such  conclusion,  it  may  be  treated  as  notice  to  the  defendant  that 
nominal  damages  only  will  be  insisted  upon. 

In  my  opinion,  the  declaration,  as  framed,  will  support  a  recovery 
ioT  nominal  damages,  and  therefore  the  demurrer  cannot  preraiL 
The  demurrer  being  general,  the  other  counts  need  not  be  considered. 

If  the  plaintiff  desires  to  amend,  no  costs  should  be  allowed  on 
this  demurrer. 

The  Chief  Justice  and  Justice  Depue  concurred. 

NOTS. — See  HarMng  ▼.  Town  of  Townthmd^  5  Am.  Rep,  804,  wherein  tiM  prlneliMk 
queetton  In  the  above  ease  wee  tally  dleouMed.  —  Bmp. 
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(86N.J.S17.) 

PrcndnoT^  note — indorsement  by  one  not  a  party '-^  aoidMMi 

fhe  mere  eignatore  of  a  third  person  on  the  bade  of  a  negotiable  myle  befove 
its  indorsement  bj  the  payee  creates,  per  se,  no  implied  or  commercial  con- 
tract whatever.  The  liability  of  such  third  person  will  be  that  of  a  second 
indorser,  or  of  sarety  for  the  maker,  according  to  the  intention  with  which 
he  became  a  party  to  the  note,  and  parol  evidence  is  competent  for  the  pur- 
pose of  showing  what  such  intention  was. 

One  not  named  as  j>ayee,  who  puts  his  name  on  the  back  of  a  note  before  de- 
livery to  the  payee,  wUl  be  held  liable  on  it  as  an  original  promisor,  if  it  be 
proved  tliat  he  wrote  liis  name  on  the  note  as  surety  for  the  maker,  upon 
the  faith  of  which  money  was  loaned  or  credit  given  by  the  payee  to  the 
maker.  His  liability  is  that  of  a  joint  and  several  maker  of  the  note.  For- 
bearance of  a  precedent  debt  of  the  principal  is  a  sufficient  consideration  for 
such  undertaking.  And  though  the  payee  afterward  indorses  his  name  on 
the  note,  and  uses  it  for  his  own  purposes  for  discount  at  a  bank,  he  may 
if  compelled  to  take  up  the  note.,  erase  his  own  indonement,  and  recover  of 
the  other  parties  as  makers,  upon  proof  of  the  original  contract  under  which 
the  note  was  given. 

The  admissibility  of  parol  evidence,  in  relation  to  commercial  paper, 
sidered.    Per  Dkpub,  J. 
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Ok  error  to  the  sopreme  ooart. 

Vftuneas  saed  Ohaddock  on  a  promifleory  note^  of  which  the  fol- 
lowing is  a  copy : 

«  •2,091.9a  Jbhsey  Oitt,  April  16, 1869. 

*^  Three  months  after  date,  I  promise  to  pay  to  the  order  of  Jacob 
S.  Vanness  two  thousand  and  ninety-one  and  ninety-eight  hun« 
dredths  dollars,  without  defalcation  or  discount,  for  value  receivedf 
payable  at  Hudson  County  Bank. 

"A.  A.  Woodward. 

"Indorsed — W.  b.  Ghaddock,  Jacob  S.  Vanness." 

Vanness,  the  payee  of  the  note,  sought  to  hold  Chaddock  liable 
on  it,  either  as  a  guarantor,  maker  or  first  indorser.  The  declara- 
tion contained  counts  adapted  to  a  liability  on  each  of  these  grounds. 
In  one  of  the  counts  the  note  was  declared  on  as  the  joint  and 
several  note  of  Woodward  and  Ohaddock.  The  cause  was  tried  at 
the  Hudson  circuit,  before  the  court  (a  jury  being  waived),  and  re- 
sulted in  a  finding  in  favor  of  the  plain tiCF,  on  which  judgment  was 
entered  in  the  supreme  court 

/.  IHxon^  Jr.,  for  plaintiff  in  error. 
C\  Parker,  contra. 

Dbpue,  J.  The  bills  of  exceptions  taken  at  the  trial  raiso  two 
questions :  First  Whether  parol  evidence  was  properly  receive<l  to 
show  the  circumstances  under  which  the  note  was  given,  and  the 
defendant  became  a  party  to  it  And,  Second.  Whether  the  facts 
proved  by  the  plaintiff  were  sufficient  in  law  to  justify  a  judgment 
in  his  favor. 

The  facts  proved  were,  that  the  note  was  made  by  Woodward  for 
a  precedent  debt  due  from  him  to  the  plaintiff;  that  Ghaddock, 
Woodward  and  the  pl^ntiff  refused  to  take  Woodwai\l's  note  unless 
he  hod  security  on  it  Ghaddock  consented  to  be  security,  and  sat 
down  and  drew  the  note,  and  Woodward  signed  it;  then  Chuddock 
tamed  the  note  over  and  put  his  name  upon  the  back  of  it  and 
handed  it  to  the  plaintiff.  XTpon  these  facts,  the  judge  at  the  circuit 
found  that  Chaddock  put  his  name  on  the  note  as  surety  for  Wood- 
ward, and  not  as  a  second  indorser,  to  enable  Vanness  to  get  the 
note  discounted  at  the  bank. 
Vol.  X.— 33 
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The  ground  upon  which  this  evidence  was  objected  to  was  thai 
it  changed  the  written  contract  which  arose  from  the  note,  and  the 
indorsement  of  it  by  the  parties  whose  names  were  written  on  the 
back.  The  argument  was  that  the  note,  when  produced,  established 
a  contract,  whereby  the  defendant  became  the  second  indoi*ser  of 
the  note,  and  that  no  parol  evidence  could  be  received  to  vary  the 
legal  effect  of  that  contract  of  indorsement,  and  fix  the  defendant 
with  a  liability  thereon  in  any  other  relation.  It  is  insisted  the 
admission  of  this  evidence  was  in  violation  of  the  rule  of  law,  that 
parol  evidence  is  inadmissible  to  alter  or  vary  a  ^con tract  which  is  in 
writing. 

The  principle  just  stated  is  an  inflexible  rule  of  evidence.  If  it 
applies  to  the  circumstances  of  this  case,  and  to  the  subject-matter 
of  this  litigation  as  between  these  parties,  this  court  must  give 
effect  to  it. 

Parol  evidence  may  undoubtedly  be  given  of  the  circumstances 
under  which  a  note  or  its  indorsement  was  made,  in  order  to  show 
a  want  or  failure  of  consideration,  or  illegality  in  the  transaction, 
or  to  present  the  defense  of  a  fraudulent  appropriation  of  the  note 
to  a  purpose  for  which  it  was  not  intended  ;  or  to  establish  a  con- 
temporaneous agreement,  as  to  the  mode  of  payment,  which  has 
been  executed  in  satisfaction  of  the  debt.  Ohitty  on  Bills,  69,  142 ; 
Duncariy  Sherman  &  Co,  v.  Gilbert,  5  Dutcher,  521 ;  Oliver  v.  Phelps^ 
Spencer,  180 ;  S.  0.,  1  Zab.  597. 

It  will  be  excluded  when  offered  to  vary  the  contract  of  accept- 
ance, which  is  made  by  the  drawee  of  a  bill  of  exchange  by 
writing  upon  it  the  word  "accepted,"  or  words  of  like  import  or 
design.  Meyer  v.  Beardsley,  1  Vroom,  236;  Besant  v.  CrosSy  10  0. 
B.  895 ;  Young  v.  Atisten,  L.  R.,  4  C.  P.  553 ;  or  to  show  that  a  note 
was  to  be  payable  in  a  manner  or  upon  a  (contingency  not  expressed 
on  its  face.  Rawson  v.  Walker,  1  Starkie,  288  ;  Campbell  v.  Hodg^ 
son,  1  Gow.  74 ;  Woodbridge  v.  Spoo7ier,  3  B.  &  Aid.  233 ;  Foster  v. 
Telly,  1  0.  M.  &  R.  703 ;  Payne  v.  Ladue,  1  Hill,  116 ;  Hancliet  v. 
Birge,  12  Met  545. 

As  between  indorsee  and  his  indorser,  or  a  subsequent  holder 
without  superior  equities,  parol  evidence  is  competent  to  show  that 
the  indorsement  was  for  the  accommodation  of  the  indorsee  (Chitty 
on  Bills,  70) ;  or  was  made  without  consideration,  as  that  the  bill  oi 
note  was  indorsed  as  agent  for  the  indorsee,  merely  for  the  purpoae 
cf  remittance  to  him,  in  pursuance  of  the  usual  course  of  businen 
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between  fche  parties  {Polhk  v.  Bradbury^  8  Moore's  P.  G.  C.  227) ; 
or  was  indorsed  and  delivered  to  the  indorsee  for  collection  for  the 
benefit  of  the  indorser  {Denton  v.  PeterSy  Law  Rep.,  5  Q.  B.  475) ; 
or  that  the  indorsement  was  upon  a  consideration  which  was  condi- 
tional^and  was  not  performed.  Ooggerty  v.  Ouihbert,  2  B.  &  P.,  N. 
R.  170 ;  Oranch  v.  White,  1  Bing.  (N.  C.)  414;  Bell  v.  Loid  Ingestre, 
12  Q.  B.  317.  But  such  indorsement,  when  made  for  an  adequate 
consideration,  not  only  passes  the  interest  of  the  indorser,  but  also 
amounts  to  an  undertaking,  unless  qualified  in  express  terms,  that 
if  the  bill  or  note  is  not  paid  at  maturity,  and  the  indorser  has  due 
notice  of  dishonor  he  will  pay  it,  which  in  law  is  a  contract  on  the 
part  of  the  indorser  in  favor  of  the  indorsee,  and  every  holder  to 
whom  the  bill  or  note  is  transferred,  Chitty  on  Bills,  241 ;  Story 
on  Notes,  §  135 ;  Edwards  on  Bills,  272-284.  Whether  parol  evi- 
dence.will  be  received  to  vary  the  contract,  which  arises  from  such 
indorsement  when  it  is  made  in  blank,  is  not  entirely  settled.  In 
Johfison  V.  MartinuSy  4  Halst.  144,  it  was  held  by  the  supreme 
court  that  parol  evidence  was  comj)etent  to  overcome  the  implied 
contract  which  results  from  a  blank  iadorsement,  on  the  ground  that 
such  indorsement  is  an  inchoate  and  imperfect  contract,  and  not  a 
written  instrument,  nor  entitled  to  its  effect,  protection,  or  immu- 
nity. This  decision  was  made  on  the  authority  of  fli?rniji  v.  Oar- 
mauy  10  Johns.  224 ;  Barker  v.  PrentisSy  6  Mass.  430 ;  and  Hill  t. 
Ely,  5  Serg.  &  Rawle,  363.  The  first  two  cases  do  not  support  tho 
principle  for  which  they  were  cited.  The  evidence  offered  in  each 
case  was  to  establish  the  fact  that  the  indorsement  to  the  plaintiffs 
was  without  consideration.  Hill  v.  Fly  was  decided  by  the  supreme 
court  of  Pennsylvania  —  a  court  having  equity  as  Avell  as  common- 
law  powers.  The  evidence  was  received  with  a  view  to  reform  the 
contract  of  indorsement,  and  give  relief  on  the  ground  of  fraud, 
and  its  reception  was  vindicated  in  the  opinion  of  the  court  on  that 
special  ground. 

The  doctrine  held  in  Johnson  y.  Martinus  has  less  support  in  the 
decisions  of  courts  than  is  generally  supposed.  The  only  Eng- 
lish decision  on  that  side  of  the  question  is  a  nisi  prius  case.  Pike 
V.  Streety  1  Moody  &  Malk.  226.  The  case  in  the  courts  of  this 
country  usually  cited  for  the  broad  proposition  stated  is  also  a  nist 
prius  decision.  Susquehanna  Bank  v.  Evans,  4  Wash.  ('.  0.  480. 
The  cases  cited  in  the  text-books  as  making  a  distinction  between 
indorsements  in  taW  and  those  which  are  in  blank,  and  supporting 
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the  admission  of  parol  evidence  to  control  the  latter,  are,  with  few 
exceptions,  cases  where  the  evidence  is  admitted  to  show  a  want  or 
failare  of  consideration,  or  the  indorsements  are  upon  non-negotiable 
paper,  or  upon  negotiable  paper,  as  first  indorsements  by  persons 
not  named  as  payees  therein. 

As  applied  to  commercial  paper  drawn  and  indorsed  so  as  to  cre- 
ate the  nsnal  contract  of  indorsement,  the  weight  of  authority 
greatly  preponderates  against  the  admission  of  parol  evidence  of  an 
agreement  between  the  parties  to  qualify  or  vary  the  contract  of 
indorsement,  whether  it  be  made  in  blank  or  fulL  Chitty  on  Bills, 
144 ;  Hoavo  v.  Qraliamy  3  Oamp.  57 ;  Goupt/  v.  Harden,  7  Taunt. 
159 ;  Free  v.  Hawkins,  8  id.  92 ;  Briiton  v.  Webb,  2  B.  &  C.  483 ; 
Leadbeater  v.  Farrons,  5  M.  S.  345 ;  Abrey  v.  Cfrux,  Law  Eep.,  5  0. 
P.  37, 41 ;  Bank  of  the  United  States  v.  Dunn,  6  Peters,  51 ;  Bank 
of  Albion  V.  Smith,  27  3arb.  489 ;  Howe  v.  Merrill,  6  Cnsh.  80 ; 
Prescott  Bank  v.  Caverly,  7  Gray,  217 ;  Bigelow  v.  Colton,  13  id. 
309  ;  Clapp  v.  Rice,  id.  403 ;'  Barry  v.  Morse,  3  N.  H.  132 ;  Crocker 
V.  Getchell,  23  Me.  392 ;  Stubbs  v.  Goodall,  4  Oa.  106 ;  Hightower 
V.  Jvy,  2  Porter,  308 ;  Tankersley  j.  OraJtain,  8  Ala.  247  ;  Wilson  v. 
Black,  6  Blackf.  509. 

The  inadmissibility  of  parol  evidence  to  vary  the  legal  import  of 
commercial  paper  is  forcibly  advocated  by  Professor  Parsons.  2 
Pars,  on  Notes,  520.  He  maintains  that  its  competency  is  limited  to 
exceptional  cases.  Id.  23.  The  exceptional  cases  are  those  in  which 
the  evidence  tends  to  establish  a  defect  in  the  consideration,  or  the 
instrument  is  informal,  and  therefore  no  commercial  contract  is  cre- 
ated by  the  indorsement,  per  se.  It  is  upon  the  principle  of  this 
exception  that  the  evidence  received  by  the  court  in  this  case  was 
properly  admitted.  The  defendant  is  not  named  in  the  note  or  as 
payee.  The  first  indorsement  of  a  note  by  a  person  not  a  payee,  j^ar 
se  ci*eates  no  implied  or  commercial  contract  whatever,  although  the 
party  may  be  subjected  to  the  liability  of  a  second  indorser,  if  the 
payee  should  afterward  indorse  the  note,  and  it  should  come  to  the 
hands  of  a  bona  fide  holder  before  maturity.  Grozier  v.  CJianibers, 
Spencer,  256.  As  between  the  parties,  a  liability  can  arise  only  frim 
the  facts  and  circumstances  which  occurred  at  the  time  of  the  trans- 
action. Whether  any  contract  was  made,  and  what  the  chaiacter  of 
that  contract  is,  must  be  determined  by  the  intentions  of  the  parties 
as  ascertained  by  parol  evidence  of  the  circumstances  under  which 
the  indorsement  was  made.    Parol  evidence  offered  for  that  purpose 
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is  not  objectionable  on  aocoant  of  a  tendency  to  yary  a  written  con- 
iracty  when  no  contract  arises  except  npon  such  eyidence. 

The  note,  in  the  condition  it  was  in  when  it  was  delivered  to  the 
plaintiff,  did  not  show  that  the  defendant  was  a  party  to  it,  or  in 
what  capacity  he  became  a  party.  He  might  be  regarded  as  a 
surety  for  the  maker,  or  a  second  indorser,  according  to  circum- 
stances. In  all  cases  of  ambiguity,  parol  evidence  may  be  intro- 
duced to  show  what  the  connection  of  the  party  with  the  instrument 
was  intended  to  be.  Keati  v.  DaviSy  1  Zab.  683 ;  Eey  v.  Simpson, 
22  How.  (U.  S.)  342,  350;  Austin  v.  Boi/d,  24  Pick.  64;  PtUch  t. 
Washbtirny  16  Gray,  82. 

That  the  note,  when  produced  at  the  trial,  had  on  it  the  name  of 
the  plaintiff,  cannot  affect  the  question  of  the  competency  of  the 
evidence.  His  name  was  not  on  the  note  when  it  was  indorsed  by 
the  defendant  and  delivered.  It  was  put  there  afterward  by  the 
plaintiff  for  his  own  purposes  —  for  use  at  the  bank  where  it  was 
discounted.  Whatever  contract  there  was  between  the  parties 
originated  out  of  the  transactions  at  the  time  the  note  was;  mad^ 
and  delivered  to  the  plaintiff.  The  plaintiff  makes  no  title  under 
his  own  indorsement.  He  might  have  subsequently  indorsed  the 
note  to  a  third  person  without  recourse,  and  thus  enabled  such  third 
person  to  sue  the  defendant  upon  it  as  a  second  indorser  (  Waikins 
V.  Kirkpairicky  2  Dutcher,  84) ;  or  sue  in  his  own  name,  and  at  any 
stage  of  the  action  erase  his  signature  from  the  back  of  the  note 
{Austin  V.  Boyd,  24  Pick.  64 ;  Patch  v.  Washburn,  16  Gray,  82) ;  or 
addbis  own  indorsement  without  recourse.  Moore  v.  Gross,  19  N.  Y. 
227.  His  right  of  recovery  is  not  dependent  upon  the  condition 
of  the  instrument  at  the  trial,  but  on  the  contract  which,  is  estab- 
lished by  collateral  proof. 

Under  the  second  class  of  exceptions  two  questions  were  raised  — 
first,  the  effect  of  the  statute  of  frauds ,  and,  second,  the  sufficiency 
of  the  notice  of  dishonor. 

When  the  party  indorses  upon  the  note  a  guaranty  in  writing,  oi 
his  undertaking  is  subsequent  to  the  making  of  the  note,  and  there- 
fore requires  a  new  consideration  for  its  support,  it  may  be  difficult 
to  exclude  the  agreement  from  the  operation  of  the  statute  of  frauda 
But  no  such  difficulty  will  be  experienced  when  the  indorsement  is 
in  blank,  and  is  made  prior  to,  or  contemporaneous  with,  the 
delivery  of  the  note*  If  a  defendant  puts  his  name  upon  the  back 
of  a  promissory  note  as  a  surety  or  guarantee  for  its  payment,  in 
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pursuance  of  an  original  agreement  entered  into  before  or  at  the 
time  of  giying  the  note,  in  consideration  of  which  the  payee  agrees 
to  accept  ity  the  payee  may  write  over  such  signature  a  guaranty  or 
promise  to  pay,  which  shall  be  a  sufficient  memorandum  within 
the  statute  of  frauds.  NeUon  v.  DuboUy  13  Johns.  175-;  Dhn  r. 
KUtredge,t  Mass.  233;  Perkins  v.  Catlin,  11  Conn.  213;  Groxiw 
T.  CliamberSf  Spencer,  256 ;  VioleU  v.  Pattouy  5  Oranch,  142. 

So  far  as  the  statute  of  frauds  is  concerned,  it  is  of  no  consequenoo 
whether  the  defendant  is  regarded  as  an  indorser,  guarantor  or  maker* 
Whether  his  liability  is  that  of  an  indorser  becomes  important  only 
as  the  character  in  which  he  is  held  bears  upon  the  necessity  of 
demand  of  the  maker,  and  notice  of  dishonor.  If  he  is  regarded  as 
an  indorser,  he  will  be  entitled  to  exact  demand  and  notice  of  dis« 
honor,  as  in  cases  of  strict  indorsement.  As  maker  or  guarantor 
nnder  an  absolute  undertaking,  his  liability  will  be  fixed  without 
cither  demand  or  notice. 

In  New  York  a  distinction  has  been  made  between  the  indorse- 
ment by  one  not  the  payee,  of  a  note  negotiable  in  form,  and 
indorsements  of  notes  which  are  not  negotiable.  As  to  the  former, 
the  contract  is  treated  as  one  of  indorsement ;  as  to  the  latter,  the 
indorser  is  regarded  as  maker  or  guarantor,  and  is  not  entitled  to 
notice  of  dishonor.  Hall  v.  Newcomby  7  Hill,  416 ;  Spies  v.  QUmoref 
1  N.  Y.  321 ;  Richards  v.  Warring^  1  Keyes,  576 ;  OromwM  v. 
Hewittf  40  N.  Y.  491.  This  distinction  has  been  repudiated  else*' 
where  —  {Chaffer  r.  Jones,  19  Pick.  260;  Perkins  v.  Catliny  11 
Conn.  213 ;  and  cases  cited  in  reporter's  note  to  Cromwell  y.  Hewitt^ 
40  N.  Y.  494)  — and  cannot  be  maintained  on  any  principle  where 
it  is  held,  as  it  is  in  this  State,  that  the  first  indorsement  by  a  per- 
son not  a  party  to  a  note  creates  no  implied  or  commercial  contract 
whatever.  In  Oounecticut.  the  contract  which  is  prima  facie  im« 
plied  from  a  first  indorsement  in  blank  by  a  third  person  is,  that 
the  maker  shall  be  of  ability  to  pay  the  note  at  maturity,  and  that 
it  is  collectible  by  the  use  of  due  diligence,  but  that  implication 
may  be  overcome  by  parol  proof  of  the  actual  agreement  which  waa 
made  at  the  time  of  the  indorsement  Perkins  v.  Cailin,  11  Oonu 
212.  In  Massachusetts  such  indorser  is  held,  as  between  the  origi- 
nal parties,  liable  as  a  co-maker,  unless  it  appears  froni  the  evidence 
that  it  was  understood  between  the  parties  at  the  delivery  of  the 
note  that  he  should  be  a  second  indorser.  Wright  v.  Morse,  9  Gray, 
337;    JSssex  Company   v.   Edmu7ids,   11  id.  273;  Patch  v.   Wash* 
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Imrny  16  i<L  82.  The  deoisions  by  the  courts  of  other  States  are 
collected  in  2  Parsons  on  Notes,  120,  and  in  the  reporter's  note  to 
OromweU  v.  Hewitt.  It  is  unnecessary  to  refer  to  them.  Except 
in  New  York,  the  current  of  authority  seems  to  be  quite  uniform 
in  favor  of  a  liability  as  maker  or  guarantor,  and  not  as  indorser. 

In  the  supreme  court  of  the  United  States  the  indorsement  of  a 
promissory  note  by  a  person  not  the  payee,  made  before  delivery  to 
the  payee,  with  the  intention  on  the  part  of  the  indorser  to  become 
surety  for  the  maker  for  a  debt  due  to  the  payee,  creates  the  obli- 
gation of  a  joint  maker.  Rey  v.  Simpson,  22  How.  341.  In  the 
opinion  of  the  court,  Mr.  Justice  Gliffobd  uses  this  language : 
"  When  a  promissory  note,  made  payable  to  a  particular  person  or 
order,  is  first  indorsed  by  a  third  person,  such  third  person  is  held 
to  be  an  original  promisor,  guarantor,  or  indorser,  according  to  the 
nature  of  the  transaction,  and  the  understanding  of  the  parties  at 
the  time  the  transaction  took  place.  If  he  put  his  name  on  the 
back  of  the  note  at  the  time  it  was  made,  as  surety  for  the  maker, 
and  for  his  accommodation,  to  give  him  credit  with  the  payee,  or  if 
he  participated  in  the  consideration  for  which  the  note,  was  given, 
he  must  be  considered  as  a  joint  maker  of  the  note.  On  the  other 
hand,  if  his  indorsement  was  subsequent  to  the  making  of  the  note, 
and  he  put  his  name  there  at  the  request  of  the  maker,  pursuant  to 
a  contract  with  the  payee  for  further  indulgence  or  forbearance, 
he  can  only  be  held  as  a  guarantor.  But  if  the  note  was  intended 
for  discount,  and  he  put  his  name  on  the  back  of  it,  with  the 
understanding  of  all  the  parties  that  his  indorsement  would  be 
inoperative  until  it  was  indorsed  by  the  payee,  he  would  then 
be  liable  only  as  a  second  indorser,  in  the  commercial  sense,  and,  as 
such,  would  cjearly  be  entitled  to  the  privileges  which  belong  to 
such  indorsers.''  In  that  case  the  action  was  upon  a  note  made 
by  Rey,  payable  to  the  order  of  Simpson,  for  a  debt  due  to  him 
from  Rey,  which  was  indorsed  by  the  other  defendants  intending 
to  become  sureties  for  Rey.  The  suit  was  by  the  payee  against  the 
maker  and  indorsers,  and  it  was  held  that  the  indorsers  were  jointly 
liable  with  the  maker  as  original  promisors,  the  same  as  if  they  had 
signed  their  names  under  the  name  of  the  maker  on  the  face  of  the 
note.  The  decisions  in  this  State  are  to  the  same  effect.  In  Acker- 
man  V.  Westervelt,  cited  in  2  Batcher,  92,  note,  it  was  held  by  the 
supreme  court,  that  the  payee  of  a  promissory  note,  payable  to 
himself  or  order,  might  recover  of  a  third  person  whose  name  was 
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Deed  —  inserHngnameofgranUein. 

A  deed,  tn  due  fonn,  signed  and  acknowledged  bj  the  grantor,  doee  not  beeome 
his  deed  until  the  name  of  a  grantee  is  inserted  therein ;  and  an  agent  of 
the  grantor  cannot  insert  the  name  of  a  grantee  in  the  absence  of  the 
grantor,  unless  his  authority  is  in  writing    (dee  note^  p.  207.) 

Appeal  firom  a  jadgment  of  the  ooort  belcir,  diamiating  the 
oomplaint. 
The  facts  are  stated  in  the  opinion* 

/.  H.  Buddf  for  appellant 

W.  Ih  Dudley f  for  respondent 

Rhodes,  G.  J.  The  plaintiff,  being  the  owner  of  the  tracts  of 
land  described  in  the  complaint,  offered  to  sell  the  same  to  two 
certain  persons,  and  before  they  had  accepted  the  offer,  he  signed 
and  acknowledged  an  instrument,  in  form  a  deed,  sufScient  to  oon- 
vej  the  lands,  except  that  a  blank  was  left  for  the  insertion  of  the 
names  of  the  proposed  purchasers  as  the  grantees.    He  left  this 
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instmment  with  Webster,  and  gare  him  yerbal  directions  to  fill  the 
blank  with  the  names  of  the  proposed  purchasers  if  they  accepted 
the  offer.  During  the  absence  of  the  plaintiff,  Webster  sold,  the 
lands  to  the  defendant,  on  the  same  terms  that  the  plaintiff  had 
offered  to  seU  them  to  the  proposed  purchasers  from  him,  caused 
the  name  of  the  defendant  to  be  inserted  in  the  instrument  above 
mentioned^  delivered  it  to  the  defendant  as  the  plaintiff 's  deed,  and 
leceived  and  still  retains  the  portion  of  purchase-money  which  was 
paid  in  hand,  and  the  defendant's  promissory  note  payable  to  the 
plaintiff  for  the  residue  of  the  purchase-money.  Upon  the  plain- 
tiff's return,  he  refused  to  receive  from  Webster  the  money  or  the 
note. 

When  that  instrument  was  left  with  Webster  by  the  plaintiff,  it 
was  not  his  deed,  for  the  obvious  reason  that  there  *  was  only  one 
party  to  it.  No  one  could  convert  it  into  his  deed  except  the 
plaintiff  himself,  or  some  one  by  him  thereto  duly  authorized ;  and 
as  it  could  not  become  the  plaintiff's  deed  until  the  name  of  a 
l^ntee  was  inserted,  that  act  could  not  be  performed  by  an  agent, 
ia  the  absence  of  the  plaintiff,  unless  his  authority  was  in  writing. 
(Story  on  Agency,  §  49,  and  notes ;  Dunlap's  Paley  on  Agency, 
157,  and  notes.)  The  case  comes  within  the  sixth  section  of  the 
Statute  of  Frauds. 

The  plaintiff  is  entitled  to  judgment  on  the  findings,  but  not  to 
the  judgment  which  he  prayed  for  in  his  complaint  —  that  the 
defendant  be  ordered  to  reconvey  the  premises  to  the  plaintiff —  for 
the  deed  not  being  the  deed  of  the  plaintiff,  the  title  to  the  premises 
did  not  pass  to  the  defendant  But  the  plaintiff  is  entitled  to  a 
judgment  ordering  the  deed  to  be  canceled.  It  apparently  conveys 
the  title ;  but  as  to  the  plaintiff,  it  was,  at  its  inception,  fraudulent 
in  law  and  void,  and  it  became  and  still  remains  a  cloud  upon  his 
title. 

Judgment  reversed  and  cause  remanded,  with  directions  to  entei 
a  judgment,  ordering  the  deed  to  be  delivered  up  and  canceled. 

Judgment  reversed. 

Non.~in  Van  BStten  t.  JTvanaon,  9  Am.  Uep.  486,  defendant  executed  a  note  and 
mongBg^t  leaTln^r  blanks  for  the  name  of  the  payee  and  mortfrajsee,  and  delivered 
them  to  an  agent  to  enable  him  to  raise  money  thereon.  The  agent  procured  the 
plaintiff  to  loan  the  money  and  inserted  his  name  In  the  blanks.  It  was  held,  that  the 
Instruments  were  valid. 

In  Vimr  t.  Rice,  88  Texas,  ISO,  a  deed  left  blank  as  to  the  grantee  and  fllled  up  after 
acknowledgment,  was  held  to  convey  no  title.   But  in  Dtmin  v.  Hkner,  80  Iowa,  207,  the 
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iDMrtSon  of  part  of  tb«  grantee's  name  after  deiiTery  waa  held  noi  to  tnTalidate  tiM 
deed. 

In  Proton  ▼.  HtiiZ,  12  Am.  Law  Reg.  009,  the  court  of  appeals  of  Yliginla  hekt*  that 
where  two  persons  executed  a  bond,  leaving  a  blank  for  the  insertion  of  the  name  of 
the  obligee,  and  delivered  it  to  an  agent  with  parol  authority  to  borrow  money  upon 
It  and  to  insert  the  name  of  the  obligee,  the  bond  was  a  nullity  and  not  the  deed  of  the 
persons  so  delivering  it.  In  that  case  the  agent  was  one  of  the  obligors.  TeoBira  t. 
EvanSj  cited  1  Anstr.  228,  which  was  said  to  hold  a  dilTerent  doctrine,  was  declared 
not  to  be  law  In  Virginia.  The  case  of  Taeira  v.  Stvang  was  declared  by  Baron  Paakb 
not  to  be  law  in  HQMewhiU  v.  McMorine^  6  M.  &  W.  iiOO,  wherein  the  doctrine  of  the 
principal  case  is  fully  sustained.  See  to  the  same  efTect  Enthoveii  v.  Jfoi/Ie,  13  C.  B.  8T8, 
and  Davidaon  v.  Cooper,  11 M.  &  W.  798. 

In  Squire  v.  Whttton^  1  H.  L.  Cases  888,  a  bond  executed  with  the  obligee's  name  in 
blank,  which  was  afterward  filled  in  by  implied  authority,  was  held  void,  both  in  law 
and  equity,  and  In  Swan  y.  North  British  AuBtralaeian  Co.,  8  Jur.  N.  S.  940,  a  deed  exe- 
onted  by  the  plaintiff  with  blanks  which  were  afterward  filled  by  an  agent  under 
parol  authority.  In  fraud  of  third  persons,  was  decided  to  be  void. 

In  Speak  v.  United  StcUea,  9  Cranch,  28,  It  was  held  that  an  express  authority  to  alter 
a  written  instrument  could  be  shown.  And  Chief  Justice  MAsaHALi*,  in  United  Statea 
V.  Netaon,  2  Brock.  6i,  decided  that  where  a  printed  offlclal  bond  had  been  signed  by 
the  sureties  with  blanks  for  date  and  penalty,  which  blanks  were  afterward  91Ied  in 
the  absence  of  the  sureties,  the  bond  was  void.  The  learned  Judge,  however,  while  he 
felt  constrained  oy  the  right  of  authority  so  to  decide,  was  clearly  convinced  thai 
the  law  was  wrong. 

The  doctrine  of  the  principal  case  is  supported  by  the  following  authorities :  CrvMi 
V.  State  Bank,  6  Pike,  (SK  (Ark.) ;  Ifono  t.  WertMng,  8  Scam.  26:  Braf/g  v.  Feteetuten^ 
11  111.  544 ;  Ingram  v.  lALUe,  11  Geo.  174 ;  Cummins  v.  Ccuefiy,  6  B.  Monroe,  435 ;  Bume  v. 
Lynde,  6  Allen,  805;  Baehford  t.  Peareon,  9  Id.  887;  Williams  v.  Cruteker,  5  Howard 
(Miss.),  71 ;  Qraham  v.  Holt,  8  IredelU  800 ;  WaOace  v.  Hcurmgtad,  8  Harris,  468. 

The  following  cases  hold  more  or  less  directly  that  parol  authority  to  the  agent  Is 
sufficient :  tnhahitante  of  Styuth  Berwick  v.  Huntreea,  63  Maine,  89,  and  cases  cited ;  Oihbt 
V.  FroeL,  4  Ala.  (N.  8.)  720;  Bankx.  Hammond,  1  Rich.  281;  Gourdtn  v.  Commander,  S 
Id.  407;  Duncan  v.  Hodifes,  4  McC.  238 ;  Bridoepori  Batik  t.  N.  F.  A  N,  H.  R.  R,  Oo.,  80 
Conn.  281 ;  Camden  Ba)ik  v.  Had,  2  Green,  888. 

The  question  Is  not  settled  in  New  York.  In  Ex  pairte  Kirwln,  8  Cow.  118,  an  agent 
flUed  in,  after  execution,  the  blank  for  the  sum  in  an  appeal  bond,  and  it  was  held 
valid.  In  Hanford  v.  McNair^  9  Wend.  54,  an  agent,  authorized  in  writing  to  enter  Into 
a  contract  for  the  purchase  of  lands,  made  the  contract  under  seal,  and  though  subse- 
quently ratified  by  the  principal  it  was  held  void.  See  to  same  effect  BZood  v.  Oood- 
rich,  9  Wend.  68.  But  In  WorraU  v.  Munn,  6  N.  T.  229,  where  an  agent,  authorized  by 
parol,  executed  an  agreement  for  the  purchase  of  land,  under  seal,  it  was  held  valid 
aa  a  simple  contract,  and  an  agreement  to  purchase  land  not  requiring  a  seal,  and  in 
Knight  v.  SoMer,  80  Barb.  218,  it  was  held  that  a  contract  executed  under  seal  by  an 
agent,  having  a  mere  parol  authority,  or  sealed  with  his  own  seal  instead  of  his  princi- 
pai*8,  is  binding  upon  the  principal  as  a  parol  contract  merely,  if  a  seal  is  not  necessary 
to  Its  validity. 

When  a  person  whose  name  has  been  subscribed  to  a  deed  In  his  absence  appears 
before  a  maglstnite  and  duly  aofcnowledges  the  exeoation  of  the  deed,  he  thereby 
adepts  the  signature  as  his  own.   BatrOettw.  Drake^  1  Anu  Bep.  101;  100  Mass.  174.— Bar 
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IiATXBOn  T.  Mangiauti,  appellant. 

(4iou.ni.) 

JlmMlMW  dog,    XAMUip  of  own&r  ftfr  ii^urte$  ^. 

Tli«  owner  of  a  ferodooB  dog,  knowing  the  vicioas  propenBitieB  of  the  uiimftl, 
keeps  it  al  his  own  riak,  and  ia  reBponaible  for  anj  injurj  inflicted  by  it  upon 
a  penon  who  ia  free  from  &nlt.    (See  note,  p,  270.) 

Appeal  from  a  judgment  in  favor  of  plaintiff. 

The  plaintiff  was  bitten  by  the  defendant's  dog,  and  sued  to 
recover  damages  for  the  injury,  and  having  obtained  a  judgment  for 
t500,  the  defendant  moved  for  a  new  trial,  which  was  denied,  and 
he  appealed  to  this  court.  The  proof  shows  that  the  dog  was 
chained  under  the  steps  leading  to  the  defendant's  house,  in  such 
manner  that  he  could  not  reach  any  one  ascending  the  steps  ;  that 
the  plaintiff,  in  entering  the  house  upon  a  lawful  business,  was 
asi^^nding  the  steps,  when  one  of  the  steps,  which  was  loose,  slipped 
from  its  position,  and  the  plaintiff's  leg  went  through  the  opening, 
when  it  was  seized  and  bitten  by  the  dog  under  the  steps. 

Botts  (t  Wise,  for  appellants.  A  man  may  lawfully  keep  a  fierce 
dog  for  the  protection  of  his  house,  knowing  that  he  will  bite, 
provided  he  keeps  him  under  proper  restraint  and  with  due  care. 
Sarch  v.  Blackburn^  4  Carr.  &  Payne,  297.  • 

Quint  &  Hardy,  for  respondent  It  is  admitted  that  the  dog  was 
a  ferocious  animal,  and  accustomed  to  bite  mankind,  and,  further, 
that  the  defendants  knew  it  The  scienter  being  established,  the 
law  creates  a  liability  on  the  part  of  the  owners.  1  Abbott's  FormSi 
442,  note  1;  Buckley  v.  Leonard,  4  Denio,  600 ;  Auchmuty  v.  Ham, 
1  id.  495 ;  Smith  v.  Pelah,  2  Str.  1264 ;  McCashill  v.  Elliott,  5  Strob. 
198 ;  Loomis  v.  Terry,  17  Wend.  496  ;  Jones  v.  Perry,  2  Esp.  482 : 
Norris  Peak,  487,  S.  C. ;  Blackman  v.  Simmons,  3  Carr.  &  PaynO; 
138  ;  PoppioeU  v.  Pierce,  10  Cush.  509. 
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Rhodes,  C.  J.  It  is  insisted,  ou  behalf  of  the  defendants,  that  a 
person  may  lawfully  keep  a  ferocious  dog  —  one  that  is  accustomed 
to  bite  mankind.  That  position  may  be  conceded,  and  it  may  alsc 
be  conceded  that  he  has  the  same  right  to  keep  a  tiger.  The  danger 
to  mankind  and  the  injury,  if  any  is  suffered,  comes  from  the  same 
gotii*ce  —  the  ferocity  of  the  animal.  In  determining  the  responsi- 
bility of  the  keeper  for  an  injury  inflicted  by  either  animal,  the  only 
difference  I  can  see  between  the  two  cases  is,  that  in  case  of  an 
injury  caused  by  a  dog,  the  knowledge  of  the  keeper  that  the  dog 
was  ferocious  must  be  alleged  and  proven,  for  all  dogs  arc  not  fero- 
cious; while  in  the  case  of  a  tiger,  such  knowledge  will  be  presumed 
from  the  nature  of  the  animal.  This  knowledge,  however  estab- 
lished, whether  by  evidence  or  by  presumption,  is  the  same  in  sub- 
stance, and  works  the  same  results.  When  the  facts  in  two  or  more 
cases  are  alike,  the  law  will  pronounce  similar  judgments.  It  will 
not  be  doubted  that  for  an  injury  inflicted  by  a  tiger,  his  owner  will 
be  responsible,  and  in  my  opinion  there  is  as  little  rciison  to  doubt  that 
the  owner  of  a  dog  which  he  knows  to  be  ferocious  is  equally  liable 
for  a  similar  injury  occasioned  by  it.  In  either  ciise,  the  owner, 
knowing  the  vicious  propensities  and  ferocious  nature  of  the  animal, 
keeps  it  at  his  own  risk,  and  he  should  bear  the  responsibility  foi 
any  injury  inflicted  by  it  upon  a  i>erson  who  is  free  from  fault 

In  my  opinion  the  judgment  should  be  affirmed,  and  it  is  so 
Drdered. 

Crockett,  J.,  dissented. 

Judgment  affirmed. 

Note.  — In  Scra>n«r,v.  KtUy^  88  Barb.  U,  the  neKllKenoe  of  an  owner  or  keeper  of  ao 
animal  was  held  to  determine  his  liability  for  an  Injury  committed  by  It.  It  was«  how- 
ever, said  that  an  Injury  which  results  from  the  tavaot  propewttiea  of  an  animal 
ajfords  sufflcient  evidence  that  the  owner  or  keeper  has  not  exercised  the  defn^e  of 
care  required,  and  his  failure  to  do  so  Is  nefrllgence.  The  owner  of  wild  and  savaire 
beasts  is  liable  for  Injuries  committed  by  them  without  proof  of  notice  of  their  savage 
propensities— he  Is  presumed  to  know  of  them.  Besrnzi  v.  Harris,  1  Foot.  4(  F.  fll» 
which  was  the  case  of  a  bear  confined  by  a  chain  and  which  had  for  a  long  time  been 
tame  and  docile.  The  owner  of  such  animals  Is  also  liable,  without  proof  of  negli- 
gence, in  keeping  them.  In  Afaj/  v.  Burdett,  9  Q.  B.  101,  It  was  said :  **  Whoever  keepe 
an  animal  accustomed  to  attack  and  bite  mankind,  with  knowledge  that  it  is  ao  aoons- 
tomed.  Is,  prima  facie,  liable  In  an  action  In  the  case,  at  the  suit  of  any penon  attacked 
and  injured  by  the  animal,  without  any  averment  of  negllgenoe  or  default  In  the  secar 
ing  or  taking  care  of  it.  The  gist  of  the  action  is  the  keeping  the  animal  after  knowl- 
edge of  his  mischievous  propensities." 

The  owner  or  keeper  of  animals  which,  as  a  species,  are  harmleas  and  domestic  and 
are  kept  for  convenience  or  use,  is  not  liable  for  Injuries  committed  by  It  unless  he 
had  notice  of  the  tendency  of  the  animai  to  commit  such  Injuries.    Vrttoman  v.  Lam^ 
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i0r,  18  Johns,  889;  FairtMid  t.  BenOy^  80  Bart>.  147;  Wociff  t.  OhaOiMr«n  Oonii.  Hit 
WlmMiQ ▼.  Orr^ 80 Bog.  L.  ik  B.  16;  8Udt  T.SMifth,8 B.  D. Bmltii, SU;  Cost. Burbrkloi,]! 
aB.(K.8J480;  JteE v. flugyftu* 8 Ld. Rftym. IMS. 

If  Jaftar  nottoelof  the  tIoIous  disposition  of  such  an  animal,  th«  owner  or  keeper  ftdl 
to  keep  him  so  oonlned  that  no  one,  without  fault  on  his  part,  can  suffer  from  hla« 
he  will  be  liable  for  any  Injury,  whether  the  animal  was  negligently  kept  or  not.  do 
held  in  cases  of  injuries  by  doffs.  Buxkky  v.  Iiwnard^  4  DenIo,  fiOO ;  IFTiedsr  t.  Bronti 
88  Barb.  884;  LoomU  ▼.  jHstry,  17  Wend.  406;  Manii  t.  Jonfy  81  Vt.  878;  FoppioeQ  t. 
Pierce,  10 Cush.  600;  Shtrfey  v.  BarOet,  4  Sneed,  58;  Burden  y.  BametU  7  Ala.  180. 

In  Search  t.  BldcMmrti,  4  Carr.  &  Payne,  800,  It  was  held  that  the  owner  of  premises 
has  a  right  to  keep  a  watoh  dog  and  will  not  be  liable  for  Injuries  occasioned  by  him 
unless  he  was  guilty  of  negligence  In  keeping  him.  And  In  Brook  r.  Oopeland,  1  Bsp. 
803,  it  was  held,  that  where  the  defendant,  for  the  protection  of  his  srard,  kept  a  fleroe 
dog,  which  was  tied  up  during  the  day  and  let  loose  by  night,  and  the  defendant's  fore- 
man incautiously  went  Into  the  yard  after  dark,  knowing  that  the  dog  was  let  loose  at 
night  and  was  Injured  by  the  dog,  the  defendant  was  not  liable.  A  man  has,  however, 
no  right  to  put  a  ferocious  dog  In  such  a  situntlon  In  the  way  of  access  to  his  house 
that  a  person  innocently  coming  there  for  a  lawful  purpose  In  the  daytime  may  be 
Injured  by  It.  Sareh  t.  BZoe^burii,  mpra:  Curtis  ▼.  3ftil8,  5  Car.  &  P.  480 ;  CharlU)ood  t. 
OreU/t  3  Car.  &  Kir.  48.  And  even  the  putting  up  of  a  notice  to  beware  of  the  dog,  will 
not  relieve  the  owner  from  liability  for  Injuries  to  one  lawfully  approaching  who  did 
not  in  fact  see  or  rojsd  the  notice.  Sarch  v.  Blackbum^  mpra. 

In  Jaekaon  v.  Smtt/Mr>n,  15  Mees.  &  W.  583,  it  was  held  that  there  Is  no  distinction  be- 
tween the  case  of  the  keeping  uf  one  which  barks  through  the  ordinary  tameness  of 
its  nature  and  becomes  fleroe  and  is  known  by  the  owner  to  be  so  {  and  that  therefore 
where  the  declaration  stated  that  the  defendant  wrongfully  kept  a  ram,  w;ell  knowing 
that  It  was  prone  to  injure  mankind,  the  declaration  was  sufficient  without  an  aver- 
ment of  negligence. 

If  the  owner  of  a  dog  appoints  a  servant  to  keep  it,  the  servant's  knowled^^e  of  the 
dog's  ferocity  Is  the  knowledge  of  the  master.  L.  H.,  7  Excheq.  2iSS6;  3  Bng.  Rep.  484. 

One  who  knowingly  keeps  a  ferocious  dog  on  his  premises,  without  warning,  is  liable 
for  Injuries  even  to  a  trespasser  in  the  daytime.  Loomia  v.  Terry,  17  Wend.  406. 

Where  Injury  Is  committed  by  an  animal  of  a  domestic  and  quiet  nature,  the  owner 
must  be  shown  to  have  knowledge  that  It  was  prone  to  commit  such  injury,  and  the 
burden  of  proving  this  Is  on  the  plaintiff.  The  gist  of  the  action  in  such  a  case  is  not 
the  negligent  keeping  with  a  kniiwledge  of  the  mischievous  propensities.  Jackaon 
V.  Smllhaony  eupra;  May  v.  BurdetU  9  Q.  B.  101 ;  Cor  v.  Burbridge,  13  C.  B.  (N.  S.)  480; 
Card  V.  Cdse,  5  C.  B.  088 ;  StQen  v.  Canliff  Steam  Navi/gation  Cri.,  33  L.  J.  Q.  B.  810. 

It  is  not  necessary  to  show  that  a  dog  has  bitten  another  man  before  he  bit  the  plain- 
tiff: It  Is  sufficient  to  show  that  the  ilefendant  knew  that  It  had  evinced  a  savage  dis- 
position by  attempting  to  bite.  Wmih  v.  GUling,  Lk  R.,  2  a  P.  1 ;  Jud^t  v.  Ou;,  1  Stark. 
880.  Evidence  that  notice  of  the  vicious  tendency  of  a  dog  had  been  communicated 
to  the  vrife  of  defendant,  who  sometimes  attended  to  bis  business  on  the  premises 
where  the  dog  was  kept,  was  held  sufficient  to  charge  the  defendant  with  knowledge. 
GfadnuTn  v.Johrwon,  8  L.  J.  C.  P.  163.     * 

In  lAne  v.  Tai^/ir,  8  Pose,  ft  Fin.  731,  the  dog  was  brought  Into  court  and  Inspected  by 
the  Jury,  that  they  might  Judge  of  his  disposition.  As  to  what  will  amount  to  proof  ol 
notice  or  knowledge,  see  Buckley  v.  Letnuird,  4  DenIo,  500. 

The  question  of  knowledge  is  for  the  Jury.    CamvbeU  v.  Broivn.  19  Penn.  880.  — 
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(aOkLSL) 
DMhmr^  pfa  Jfwry  in  a  oriminai  mm. 

The  diBchftigo  of  the  Jnxy,  Impaneled  in  a  criminal  eaee,  wMumt  the  taatmmi 
of  the  defendant,  becaose,  after  mature  deliberation,  they  are  unable  to 
agree  on  a  Teidict,  ia  not  an  acquittal  of  the  defendant,  and  does  not  entitii 
him  to  immunity  from  further  proeecution  for  the  oame  ofienae. 

Thb  facts  are  stated  in  the  opinion. 
CoffrOth  di  Spaulding,  for  petitioner. 

Spbague,  J.  Original  writ  of  habeas  corpus  issued  out  of 
supreme  court,  and  heard  at  chambers  before  Justioes  Spbaqub, 
Wallace  and  Tbhple. 

The  facts,  as  presented  by  the  petition  of  the  applicant  and  the 
return  to  the  writ  of  the  ofScer  having  him  in  custody,  are  substan- 
tially as  follows :  At  the  July  term,  1870,  of  the  county  court  for 
Sacramento  county,  the  applicant  was  indicted  by  a  grand  jury 
impaneled  by  said  court  for  the  alleged  crime  of  murder.  Upon  the 
presentation  of  the  indictment,  a  bench  warrant  was  issued  by 
the  said  county  court,  upon  which  applicant  was  arrested,  and  by  the 
sheriff  of  Sacramento  county  held  in  custody  to  answer  the  indict- 
ment in  the  district  court  of  said  county ;  and  afterward,  on  the 
seventh  day  of  February,  at  the  February  term,  1871»  of  the  district 
court  for  Sacramento  county,  said  indictment  was  called  for  hearing, 
and  petitioner,  under  the  same,  was  placed  upon  his  trial  before  :i 
legally  organized  trial  jury,  duly  charged  with  his  case.  On  thc> 
tenth  day  of  February,  the  evidence  on  behalf  of  the  State  and  thi* 
petitioner  having  been  fully  presented  to  the  court  and  jury,  ami 
arguments  of  counsel  on  both  sides  closed,  the  cause  was  submitto^l 
to  the  jury  at  the  hour  of  four  o'clock,  p.  ii.  of  said  day,  and  they 
retired  to  deliberate  upon  their  verdict,  in  charge  of  an  officer,  and 
continued  their  deliberations  until  eleven  o'clock  A.  M.  of  the  twelftli 
of  February,  when  the  jury  returned  into  court  in  charge  of  the 
officer — the  petitioner,  with  his  counsel,  being  present  —  stated 
their  inability  to  agree,  and  asked  to  be  discharged  from  further 


APRIL  TERM,  1871.  ^Tli 

Ex  Parte  McLaaghlin. 


consideration  of  the  case,  to  which  the  petitioner  and  his  counsel 
objected,  and  insisted  that  the  jury  should  again  retire  ^for  farther 
deliberation ;  and  thereupon  the  court  caused  an  order  to  be  entered 
in  its  minutes  reciting  the  facts  substantially  as  above;. and  further, 
that  "  the  court,  being  fully  satisfied  that  there  is  no  possibility  of 
said  jury  agreeing  upon  a  verdict,''  discharged  the  jury,  and  re- 
manded the  prisoner  to  the  custody  of  the  sheriff,  who  now  holds 
him  in  custody  for  retrial. 

Upon  this  state  of  facts  it  is  claimed  for  petitioner  that  he  is 
illegally  restrained  of  his  liberty ;  that  the  discharge  of  the  jury 
having  his  case  in  charge,  against  his  objections,  upon  the  sole 
ground  of  their  inability  to  agree  upon  a  verdict,  is  equivalent  to 
an  acquittal,  and  that  he  cannot  legally  be  held  to  further  answer 
this  or  any  other  indictment  for  the  same  offense.  It  is  conceded 
on  the  part  of  counsel  for  petitioner  (and  such  is  the  almost  uniform 
current  of  authorities  in  England  and  the  United  States),  that  the 
discharge  of  the  jury  in  a  criminal  case  without  verdict,  from  a  legal 
necessity  resulting  from  physical  causes  beyond  the  control  of  the 
court,  does  not  bar  a  retrial  of  the  defendant  upon  the  same  indict- 
ment at  the  same  or  a  subsequent  term  of  the  court  But  it  is  con- 
tended that  the  discharge  of  a  jury  without  verdict,  against  the 
objections  of  defendant,  any  considerable  time  in  advance  of  the 
close  of  the  term  of  court  upon  the  sole  ground  that  the  jury,  after 
mature  deliberation,  report  their  inability  to  agree  upon  a  verdict,  is 
a  discharge  without  legal  cause,  and  entitles  petitioner  to  a  release 
from  custody  and  perpetual  immunity  from  further  prosecution  for 
the  same  offense,  by  virtue  of  section  8,  article  1,  of  our  State 
constitution. 

The  question  thus  presented  is  one  of  paramount  importance  in 
the  practical  administration  of  criminal  law.  It  has  been  the  uni- 
form practice  in  this  State  since  the  organization  of  our  judicial 
system,  in  all  our  courts  of  criminal  jurisdiction,  to  recognize  as 
valid  the  authority  conferred  upon  the  trial  court  by  the  four  hun- 
dred and  thirtv-ninth,  four  hundred  and  fortieth,  and  four  hundred 
and  forty-first  sections  of  the  act  of  April  20th,  1850,  "  to  regulate 
proceedings  in  criminal  cases,"  which  sections  were  verbatim  incor- 
porated as  sections  four  hundred  and  nine,  four  hundred  and  t^n, 
and  four  hundred  and  eleven  of  the  act  of  May  1st,  1851,  "  to  regu- 
late proceedings  in  criminal  cases,"  and  are  still  in  force.  Stais. 
;851,  p.  256. 
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Those  sections  are  as  follows:  Section  four  hundred  and  nine  — 
"  If,  after  the  retirement  of  the  jury,  one  of  them  be  taken  so  siok 
as  to  prevent  the  continuance,  or  any  other  accident  or  canse  occur 
to  prevent  their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged." Section  four  hundred  and  ten  — "  Except  as  provided 
in  the  last  section  the  jury  shall  not  be  discharged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  their  verdict,  and 
rendered  it  in  open  court,  unless  by  consent  of  both  parties 
entered  upon  the  minutes,  or  unless  at  the  expiration  of  euch  time 
as  the  court  shall  deem  proper  it  satisfactorily  appear  that  there  is 
no  reasonable  probability  that  the  jury  can  agree."  Section  four 
hundred  and  eleven  —  **  In  all  cases  where  a  jury  are  discharged  or 
prevented  from  giving  a  verdict  by  reason  of  any  accident  or  other 
cause,  except  when  the  defendant  is  discharged  from  the  indict- 
ment during  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again'tried  at  the  same  or  another 
term." 

From  these  sections  it  is  clearly  manifest  that  the  legislature  has 
conferred  upon  the  trial  court  the  power  to  discharge  a  jury  im- 
paneled, sworn  and  charged  with  the  cause  in  a  criminal  prosecu- 
tion, whenever  it  shall  satisfactorily  appear  to  the  court  that  such 
jury  have  deliberated  upon  a  verdict  a  reasonable  and  proper 
length  of  time,  without  being  able  to  agree,  and  the  court  is  satis- 
fied that  there  is  no  reasonable  probability  that  fchey  can  agree  upon 
a  verdict  in  the  case,  and  has  not  recognized  such  discharge  as  a  bar 
to  further  prosecution  for  the  same  offense. 

This  presents  the  grave  question  whether  this  statute  and  the 
uniform  practice  of  our  courts  for  more  than  twenty  yeara  are  in 
contravention  of  that  provision  of  our  State  constitution  which  pro- 
tects a  person  from  twice  being  put  in  jeopardy  for  the  same  offense. 

A  provision  similar  to  this  is  contained  in  the  organic  law  of 
nearly  all  the  States  of  the  Union,  and  in  the  Federal  constitution  ; 
and  the  question  now  under  consideration  has  engaged  the  atten- 
tion of  the  highest  judicial  tribunals  of  very  many  States,  and  of 
the  supreme  court  of  the  United  States,  where  the  principles  in- 
volved have  been  so  thoroughly  examined  and  discussed  as  to  ren- 
der it  unnecessary  for  me  to  enter  upon  any  re-examination  of  the 
same,  further  than  to  refer  to  some  of  the  more  prominent  c&ses, 
where  the  question  has  been  decided,  and  state  my  conclusion* 
therefrom. 
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Aseuiningy  then,  the  position  as  stated  in  People  y.  Webby  38  CaL 
467,  that  ^'  a  person  once  placed  upon  his  trial  before  a  competent 
court  and  jury  charged  with  his  case,  upon  a  valid  indictment,  is  in 
jeopardy  in  the  sense  of  our  constitution,  unless  such  jury  be  dis- 
charged without  rendering  a  verdict  from  a  legal  necessity,  or  for 
cause  beyond  the  control  of  the  court,'*  or  with  the  consent  of  de- 
fendant, the  point  of  inquiry  is,  whether  the  inability  of  the  jury  to 
agree  upon  a  verdict  after  deliberating  thereon  for  such  length  of 
time  as,  when  considered  with  other  circumstances  surrounding  the 
case  within  the  knowledge  of  the  court,  shall  satisfy  t?he  court  **  that 
there  is  no  reasonable  probability  that  the  jury  can  agree,"  consti- 
tutes such  "  legal  necessity  "  as  that  a  discharge  of  the  jury,  by  rea- 
son of  its  existence,  will  pretermit  the  jeopardy  as  effectually  as 
would  a  discharge  from  "legal  necessity"  —  evidenced  by  physical 
facts  alone,  such  as  death  of  a  juror,  the  serious  illness  or  insanity 
of  defendant,  the  court,  or  some  member  of  the  jury. 

Upon  this  point  the  authorities  furnished  by  adjudicated  cases 
in  our  sister  States  largely  preponderate  in  the  affirmative,  among 
the  most  prominent  of  which  are:  Commonwealth  v.  Purchase,  2 
Pick.  520  ;  People  v.  Ooodwin,  18  Johns.  187  ;  Hoffman  v.  The 
State,  20  Md.425  ;  State  v.  Updike,  4:  Harr.  (Del.)  581 ;  State  v.  Mc- 
Kee,  1  Bailey  (S.  0.),  655 ;  Williford  v.  State,  23  Ga.  1 ;  Barnett  v. 
State,  35  Ala.  406,  substantially  overruling  the  case  of  Ned  v.  State, 
7  Porter,  210,  and  other  cases  previously  decided  in  the  same  State 
and  holding  the  opposite  view.  Price  v.  State,  36  Miss.  533  ;  Dob- 
bins V.  State,  14  Ohio  St.  493 ;  State  v.  Walker,  26  Ind.  346 ;  and 
State  y.Nelsa7i,id.  366,  overruling  the  case  of  Miller  v.  State,  8  Ind* 
326,  and  other  cases  in  the  same  court  holding  contrary  doctrine  upon 
this  point 

Opposed  to  the  above  authorities  upon  the  point  in  hand,  I  have 
been  able  to  find  but  four  States,  viz.:  Pennsylvania,  Virginia, 
North  Carolina  and  Tennessee ;  and  the  courts  of  Pennsylvania  and 
Virginia  iiold  the  affirmative  in  all  criminal  prosecutions  for  offenses 
less  than  capit-al  felonies.  See  Commonwealth  v.  Cook,  6  Serg.  &  R 
577;  Commonwealth  v.  Clue^i,  3  Rawle,  498;  McCreary  v.  State,  29 
Penn.  383 ;  WiUiams  v.  Commonwealth,  2  Qratt  567 ;  State  v. 
Ephraim,  2  Dev.  &  Bat  162 ;  Mahala  v.  State,  10  Yerger,  235. 

The  necessity  for  a  discharge  of  a  jury,  by  reason  of  their  inabiMlj 
Ui  agree  upon  a  verdict,  may  be  as  absolute  and  uncontrollable  by 
the  conrt  as  a  necessity  arising  from  any  physical  cause,  but  the 
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objections  to  a  discbarge  of  a  jury  for  this  cause  are  based  upon  the 
Impossibilitj  of  determining  the  fact  of  their  inability  to  agree  upon 
further  deliberation,  and  the  liability  to  abuse  of  the  power  exer- 
cised by  the  trial  court  to  adjudge  the  existence  of  a  fact  upon 
evidence  confessedly  falling  far  short  of  demonstrating  its  existence. 
It  will,  however,  be  observed  that  some  of  the  causes  of  discharge^ 
conceded  to  be  sufficient  to  create  an  absolute  legal  necessity,  are 
based  upon  physical  facts,  the  existence  of  which  the  court  is  author- 
ized to  find  and  act  upon  without  requiring  such  evidence  of  their 
existence  aa  to  preclude  the  possibility  of  doubt.  In  case  of  the 
alleged  inability  of  a  juror  to  further  discharge  his  duties  as  such, 
by  reason  of  serious  illness,  the  evidence  of  the  existence  of  such 
fact  most  generally  relied  upon  consists  of  the  declarations  of  the 
invalid  juror,  the  simple  statements  of  his  associates,  and  his  appear- 
ance before  the  court,  without  even  the  aid  of  such  testimony  as  is 
required  to  judicially  establish  a  controverted  proposition.  The 
court,  upon  these  statements  of  individual  jurors,  the  personal 
appearance  and  conduct  of  the  invalid  in  presence  of  the  court,  its 
satisfied  beyond  a  reasonable  doubt  of  his  physical  or  mental  ina- 
bility to  further  discharge  the  duties  of  a  juror,  so  states  and  causes 
to  be  entered  of  record  his  convictions,  and  discharges  the  juror. 
Yet  the  fact  of  such  sickness  or  mental  inability  as  to  disqualify  the 
invalid  juror  from  a  further  discharge  of  his  duties  as  juror  is  not 
established  or  demonstrated  beyond  possibility  of  doubt,  nor  is  any 
controverted  ultimate  fact  in  a  judicial  investigation,  even  the  fact 
of  the  guilt  of  the  accused  in  a  criminal  case,  required  to  be  estab- 
lished beyond  a  possibility  of  doubt  Such  facts  are  only  required  to  be 
established  beyond  a  reasonable  doubt.  Why,  then,  should  not  the 
fact  of  the  inability  of  a  jury  to  agree  upon  a  verdict,  if  compelled  to 
protract  their  deliberations  to  the  close  of  the  term  of  court,  be  con- 
sidered as  legally  and  sufficiently  established  on  the  presentation  of 
evidence  sufficient  to  satisfy  the  court  beyond  a  reasonable  doubt? 
After  a  jury  composed  of  honest,  intelligent  and  impartial  men,  as 
all  jurors  are  presumed  to  be,  have  deliberated  a  reasonable  length 
of  time,  and  come  into  court  with  a  statement  that  they  have  not 
agreed  upon  a  verdict,  this  statement  is  certainly  conclusive  of  the 
fact  that  they  have  not  agreed ;  and  if  such  report  is  accompanied 
with  a  unanimous  exprcssion  of  the  jurors  that  they  caimot  a^ree, 
and  that  further  deliberation  would  not  enable  them  to  agree,  I  am 
not  able  to  discover  why  such  report  and  expression,  in  connection 
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irith  the  fact  that  the  jury  had  already,  in  the  judgment  of  the  court, 
deliberated  a  proper  and  reasonable  length  of  time  to  enable  them 
to  arrive  at  an  agreement,  or  enable  them  to  arrive  at  an  intelligent 
concluyion  as  to  a  rational  probability  of  agreement  upon  further 
deliberation,  together  with  surrounding  circumstances  of  the  case 
within  the  knowledge  of  the  court — such  as  the  amount  and  charac- 
ter of  the  evidence  presented  for  their  consideration,  the  number  of 
preliminary  issues  involved  by  the  evidence  as  presented,  the  habits 
of  thought  and  temperament  of  the  individual  members  of  the  jury 
— should  not  enable  the  court  to  arrive  at  a  conclusion,  beyond  a 
reasonable  doubt,  that  the  jury  would  not  agree  upon  further  and 
continued  deliberation.  When  such  facts  are  shown  to  exist,  a  legal 
necessity,  in  my  judgment,  has  arisen  for  the  discharge  of  the  jury. 

The  power  of  the  court  to  discharge  a  jury  without  the  consent 
of  the  prisoner  is  not  an  absolute,  uncontrolled  discretionary  power. 
It  must  be  exercised  in  accordance  with  established  legal  rules  and 
a  sound  legal  discretion  in  the  application  of  such  rules  to  the  facts 
and  circumstances  of  each  particular  case,  and  in  this  State  is  sub- 
ject to  review  by  an  appellate  court. 

The  action  of  the  court  in  the  discharge  of  the  jury  in  the  pres- 
ent case,  and  holding  the  petitioner  for  retrial,  is  sanctioned  by 
our  statute,  by  the  uniform  practice  of  all  our  courts,  and  by  a  large 
preponderance  of  judicial  authority  from  our  sister  States,  and  is, 
in  my  judgment,  in  accordance  with  enlightened  principles  of  law 
and  justice,  not  in  contravention  of  any  right  secured  by  our  oon- 
stituiion,  and  should  be  sustained. 

I  have  thus  examined  the  questions  presented  by  counsel  on  the 
argument,  and  stated  the  result  of  such  examination,  without  refer- 
ence to  an  important  preliminary  question  which,  upon  the  petition 
and  return  to  the  wi'it,  presents  itself  in  bar  of  any  review  of  the 
proceedings  of  the  court  in  which  the  indictment  against  the  pris- 
oner is  still  pending.  The  facts  presented  by  the  petition  and 
return  show  that  the  petitioner  is  in  custody  awaiting  his  trial 
under  an  indictment  for  murder  still  pending  against  him  in  the 
district  court.  The  jurisdiction  of  the  court  to  try  and  determine 
the  case  as  presented  by  the  indictment  is  not  questioned,  nor  is  tlie 
validity  of  the  original  process,  by  virtue  of  which  the  petitioner 
was  arrested  and  held  to  answer,  assailed.  The  case  is  still  undis- 
posed of  ;  no  final  judgment  has  been  entered  therein,  and  no  order 
of  the  court  has  been  made  releasing  the  prisoner  from  custody. 
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It  is  simply  claimed  that  the  order  of  the  ooart  disoharging  the 
jury  without  the  prisoner's  consent,  and  the  further  order  remand- 
ing the  prisoner  to  the  custody  of  the  sheriff,  to  await  further  pro- 
ceedings against  him  on  the  indictment,  are  erroneous.  It  does  not 
follow  that  the  defendant  is  entitled  to  he  dischai'ged  from  custody 
on  Aabecut  corpus,  even  though  his  detention  in  custody  is  admitted 
to  he  the  result  of  error  of  the  court  by  which  he  is  held  to  answer. 
Although  the  writ  may  be  demanded  as  of  right  by  any  one  who 
deems  himself  illegally  detained  in  custody,  non  constat,  that  the 
court  or  judge  before  whom  the  return  to  such  writ  is  made  can  in 
all  cases  investigate  the  merits  of  such  detention.  This,  in  my 
judgment,  presents  a  clear  case  in  which  no  court  or  judge,  upon 
habeas  corpus,  can  properly  or  legally  investigate  the  merits  and 
wrest  the  prisoner  from  the  hands  of  the  court  in  which  his  case  is 
pending.  Ex  parte  McCullough,  35  Cal.  100,  and  authorities  there 
cited ;  Wright  v.  State,  6  Ind.  290, 527,  and  cases  cited.  If  the  peti- 
tioner is  aggrieved  by  the  action  of  the  court  in  which  his  case  is 
pending,  he  has  his  remedy  by  motion  or  plea  therein,  and  by  appeal 
to  the  proper  tribunal,  where,  if  the  proper  steps  are  taken  and  a 
record  of  the  proceedings  of  the  trial  court  are  preserved  and  pre- 
sented, a  review  of  the  action  of  such  court,  of  which  he  now  com- 
plains, can  be  properly  had,  and  his  rights  vindicated. 

The  application  for  the  unconditional  release  of  petitioner  must, 
therefore,  be  denied. 

His  further  application  for  an  order  ad  mi  ting  him  to  bail,  I 
think,  upon  a  careful  examination  of  the  evidence  presented  on  the 
former  trial,  and  in  consideration  of  the  inability  of  the  jury  to 
agree  upon  a  verdict,  and  their  discharge  without  his  consent, 
thereby  protracting  his  confinement,  in  addition  to  his  long  impris- 
onment before  he  was  placed  upon  trial,  should  be  granted. 

It  is  therefore  ordered  that  the  j^etitioner  be  admitted  to  bail  and 
released  from  custody,  upon  his  filing  an  undertaking,  with  suretiei 
as  required  by  law,  in  the  sum  of  ten  thousand  dollars,  approved  bj 
the  judge  of  the  sixth  judicial  district  court. 
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Mmlkt,  appellant,  y.  Oolukb  ii  oL 

Bticppel  —  delay  to  attack  forged  deed, 

tn  an  action  to  reooyer  poBfleoaion  of  land  held  by  an  innocent  purchaser  who 
claimed  title  through  a  forged  deed  which  had  been  of  record  five  years  with 
knowledge  of  the  plaintiff,  the  delay  of  the  plaintiff  to  attack  the  forged 
deed  is  not  material  If  it  be  not  relied  upon  as  extinguishing  the  plaintiff  '• 
title  by  the  operation  of  the  statute  of  limitation ;  and  such  delay  doea  nol 
estop  the  plaintiff  to  say  that  the  alleged  deed  is  not  his  deed. 

Appeal  f^om  a  judgment  for  defendant. 
The  facts  are  stated  in  the  opinion. 
McAllister  dk  Bergin,  for  appellant. 
Jarboe  d  Harrison^  for  respondent 

Bhodes,  C.  J.  In  June,  1859,  the  plaintiff  was  the  owner  of  the 
premises  in  controversy.  The  defendant  Collins  produced  a  deed  of 
the  premises,  dated  June  4,  1859,  and  recorded  the  same  monthy 
which  purported  to  have  been  executed  by  the  plaintiff  to  one  James 
A.  Gilbert,  and  proved  by  a  subscribing  witness.  He  also  produced 
a  deed  of  the  premises  from  Gilbert  to  McEcnzie,  dated  October 
16,  1865  ;  and  a  deed  from  McKenzie  to  the  defendant  Collins, 
dated  April  28,  1866  —  and  proved  that  the  latter  paid  the  purchase- 
money.  The  plaintiff's  evidence  tended  to  show  that  the  deed  from 
her  to  Gilbert  was  a  forgery ;  and  it  was  shown  that  some  time 
after  the  date  of  the  deed,  but  prior  to  1861,  she  learned  of  its 
existence,  and  ascertained  that  it  had  been  recorded.  The  defend- 
ant's evidence  tended  to  prove  that  Collins,  at  the  time  of  his  pur- 
chase, had  no  knowledge  that  the  plaintiff  claimed  that  the  deed 
from  her  to  Gilbert  was  a  forgery.  This  action  was  commenced  in 
1867. 

The  question  presented  for  decision  arises  on  the  instructions. 
The  court  laid  down  this  rule  of  law :  That  if  the  plaintiff  became 
aware  that  the  alleged  deed  from  her  to  Gilbert  was  of  record  within 
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about  one  year  from  the  time  it  was  recorded;  and  if  Qilbert 
returned  to  this  State  in  1861  and  boarded  with  her  for  a  time ;  and 
if  during  that  time  she  was  aware  of  the  existence  and  recordation 
of  tnat  deed ;  and  if  she  took  no  steps  to  have  the  deed  set  aside 
and  annulled,  then,  if  the  defendant  Collins,  in  1866,  purchased  the 
property  for  a  yaluable  consideration,  relying  upon  the  genuineness 
of  the  purported  deed  from  the  plaintiff  to  Qilbert,  without  any 
knowledge  that  she  claimed  that  the  deed  had  been  forged,  the 
defendant  is  entitled  to  recover.  The  reason  assigned  is,  that  as 
she  took  no  steps  to  have  the  deed  annulled,  she  thereby  permitted 
the  parties  claiming  under  it  to  deal  with  the  property  as  their  own ; 
and  that  as  the  defendant  purchased  the  property  under  these  cir- 
cumstances, the  plaintiff  is  estopped  to  say  tha|^e  alleged  deed  is 
not  her  deed. 

It  will  be  assumed,  for  the  purposes  of  the  argument,  that 
the  deed  is  a  forgery.  The  circumstance  that,  during  a  por- 
tion of  the  time,  Gilbert  was  within,  and  during  another  por- 
tion of  the  time  was  without,  the  State,  may  be  discarded  ;  for 
the  plaintiff  could  readily  have  commenced  her  action  against 
him  in  either  case.  The  case  does  not  show  that  the  plaintiff 
knew  of  the  respective  sales  of  the  property  by  Gilbert  and  his 
vendee,  or  that  either  of  them  intended  to  effect  a  sale,  until  after 
the  respective  conveyances  had  been  executed.  The  length  of  time 
intervening  between  the  notice  to  the  plaintiff  of  the  recordation  of 
the  deed,  and  the  purchase  of  the  property  by  the  defendant,  is  not 
material  to  the  question.  It  is  not  relied  on  as  extinguishing  the 
plaintiff's  title  by  the  operation  of  the  statute  of  limitations.  If 
the  plaintiff  is  estopped  to  set  up  her  title  because  the  defendant 
purchased  the  property  five  years  after  the  plaintiff  knew  that  the 
deed  was  of  record — she  not  having  taken  any  steps  during  that 
time  to  attack  the  deed  —  then  the  delay  of  one  year  or  one  month 
would  afford  the  defendant  the  same  advantage.  The  proposition 
advanced  in  the  instructions,  when  stripped  of  accidental  and  imma- 
terial circumstances,  is,  that  if  the  defendant  purchased  the  prop- 
erty and  paid  the  consideration  without  any  notice  that  the  deed  in 
question  was  a  forgery,  and  after  the  plaintiff  knew  that  the  deed 
was  of  record,  and  before  she  had  taken  any  steps  to  have  it 
annulled,  she  is  estopped  to  allege  that  it  is  not  her  deed. 

The  cases  which  lay  down  the  familiar  doctrine  —  that  one  who 
stands  by,  and  purposely  or  negligently  suffers  his  property  to  be 
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diBposed  of  by  another,  is  estopped  to  assert  his  title  to  the  prop- 
erty— have  no  application  here,  for  the  plaintiff  did  not  ''stand  bj" 
while  Gilbert  or  his  vendee  was  selling  her  property.  The  provis- 
ions of  the  registry  act  do  not  support  the  proposition  of  the 
defendant,  for  no  such  result  is  dictated  by  the  act  The  defend- 
ant's position,  however,  would  be  the  same  as  that  which  is  now 
taken,  had  he  seen  the  deed  in  Gilbert's  hands,  instead  of  the  record 
of  the  deed.  No  authorities  are  cited  by  the  defendant  which 
directly  sustain  his  position. 

As  neither  the  forged  deed  nor  either  of  the  subequent  deeds 
ivffected  the  plaintiff 's  title,  she  must  recover  upon  her  legal  title, 
unless  the  defendant  has  made  out  a  good  equitable  defense.  Was 
it  not  incumbent  on  him  to  have  pleaded  his  equitable  defense  — 
the  matter  of  estoppel  in  pais,  relied  upon  by  him  ?  The  question  is 
not  discussed  by  counsel,  and  it  will  not  be  necessary  to  decide  it  in 
this  case. 

Gonld  it  be  shown  to  be  the  duty  of  the  owner  of  property,  when- 
ever another  person  asserts  title  to  such  property,  or  is  apparently 
the  owner  of  it,  to  proceed  at  once  to  vindicate  his  title  and  destroy 
the  apparent  title  in  such  other  person,  there  would  be  but  little 
difficulty  in  holding  that  his  neglect  so  to  do  could  be  relied  upoi. 
as  an  estoppel  by  a  purchaser  from  such  person,  in  good  faith  and 
for  a  valuable  consideration.  If  such  were  the  rule,  there  would  be 
no  difficulty  in  finding  cases  in  point.  Among  the  innumerable 
cases  in  which  the  owner  of  personal  property  has  sought  to  recover 
the  possession  from  a  person  who  had  bought  the  property  from  one 
who  had  obtained  the  possession  by  a  larceny  or  by  force,  no  one  is 
brought  to  our  attention  which  holds  that  the  delay  of  the  owner 
in  suing  for  the  recovery  of  the  property  impaired  his  title.  And 
yet,  possession  is  prima  facie  evidence  of  title  —  evidence  of  as  high 
an  order  as  the  record  of  a  deed.  Other  illustrations  might  be 
found  in  cases  of  forged  bills  and  notes,  and  forged  indorsements. 
The  owner  of  property  is  justified  in  relying  upon  his  title;  and  he 
is  under  no  obligation  to  proceed  against  all  persons  who  may  assert 
a  hostile  title,  although  another  person  might  be  deceived  by  the 
apparent  genuineness  of  such  hostile  title.  We  have  never  heard  it 
sisserted  that  it  was  incumbent  on  the  person  who  has  acquired  title  to 
lands  by  adverse  possession,  to  commence  an  action  to  quiet  his  title 
against  the  person  whose  title  had  been  extinguished  by  the  adverse 
possession,  though  the  title  of  the  latter  appeared  of  record  to  be  the 
Vol.  X.  —  36 
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trae  title.  In  the  case  at  bar,  it  cannot  be  said  tliat  the  plaintiff,  by 
any  act  or  neglect,  induced  the  purchase  by  the  defendant  It  was 
not  her  duty,  if  her  own  interests  did  not  require  it,  to  taice  the 
necessary  steps  to  have  the  deed  t^o  Gilbert  annulled.  It  is  true 
that  a  purchaser  from  him,  relying  on  the  record,  might  be  injured, 
but  he  could  readily  protect  himself  by  exacting  from  his  yendor 
the  necessary  coyenants. 

Judgment  reversed  and  cause  remanded  for  a  new  trioL 


Atkins  y.  Gamble,  appellant. 

(42C(d.88.) 

Qmeenion  of  stocks  —  right  of  bailee  to  return  other  sharee, 

A.  deliyered  to  G.  a  number  of  shares  of  stock  in  a  mining  company,  as  collat- 
eral security,  and  to  be  sold  by  G.  whenever  he  could  obtain  not  less  than  a 
specifi«)d  sum  per  share.  G.  disposed  of  a  part  of  these  shares  on  his  own 
account  for  less  than  the  sum  agreed,  and  in  settlement  with  A.  transferred 
to  him  an  equal  number  of  other  shares  of  the  same  stock,  and  of  the  same 
value.  A.  alleged  fraud  in  the  settlement,  and  brought  action  to  recover  the 
money  received  for  the  shares  sold.  G.  set  up  as  a  defense  that  he  at  all 
times  had  and  held  for  A.'s  use  an  equal  number  of  shares  of  equal  value, 
and  that  he  has  so  replaced  them.  Held,  that  G.  did  not  become  responsible 
for  the  proceeds  of  the  sale  of  the  shares.  The  technical  breach  of  trust  was 
damnum  absque  injuria. 

Appeal  from  a  judgment  in  favor  of  the  plaintiffl 
In  1863  the  Antelope  mine,  in  Esmeralda  District,  was  owned  by 
an  incorporated  company,  established  under  the  laws  of  the  State, 
and  having  its  principal  place  of  business  at  San  Francisco.  The 
defendant  was  president  of  the  company,  and  the  plaintiff  was 
superintendent  of  the  mine.  The  interests  of  the  respective  stock- 
holders in  the  company  were  represented  by  certificates  of  stock,  in 
the  usual  form,  and  the  ])hiiutitf  was  the  owner  of  thirty-three  and 
one- third  shares,  represented  by  six  certificates  for  five  shares  each, 
and  one  certificate  for  three  and  one-third  shares.  He  was  also  the 
owner  of  certain  sliares,  represented  by  similar  certificates,  in  the 
Real  del  Monte  Company,  another  mining  corporation.    In  ordei 
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to  meet  accruing  assessments  on  these  stocks,  the  plaintiff  borrowea 
from  defendant  a  certain  sum  of  money,  which  was  to  be  refunded^ 
with  an  agreed  rate  of  interest,  and  hypothecated  the  stocks  with 
the  defendant  as  collateral  security  for  the  sum  advanced  and  the 
accruing  interest.  The  certificates  were  indorsed  by  the  plaintiff 
und  delivered  to  the  defendant  The  plaintiff  claims  that  it  was 
agreed  that  the  defendant  should  sell,  for  the  plaintiff's  account,  the 
Real  del  Monte  stock,  whenever  he  could  obtain  therefor  not  less 
than  forty  dollars  per  share,  and  the  Antelope  stock,  when  he  could 
obtain  for  it  not  less  than  five  hundred  dollars  per  share.  Ulti- 
mately the  Real  del  Monte  stock  was  sold  by  the  defendant  at  the 
price  limited,  and  he  received  the  money  therefor,  of  which  fact  the 
plaintiff  was  duly  notified,  and  no  complaint  is  made  in  respect  to 
this  transaction.  The  money  thus  received  was  not  only  of  suffi- 
cient amount  to  refund  the  advances  made  to  the  plaintiff,  with  the 
interest  then  due  thereon,  but  there  remained  in  the  hands  of  the 
defendant  a  considerable  excess  to  the  credit  of  the  plaintiff.  During 
all  this  time  the  defendant  was  the  owner,  in  his  own  right,  of  a 
number  of  shares  of  stock  of  the  Antelope  Company,  exceeding  in 
amount  the  thirty-three  and  one-third  shares  of  the  plaintiff. 
Whilst  the  plaintiff 's  certificates  for  the  Antelope  stock  so  remained 
in  the  hands  of  the  defendant,  the  latter  sold  to  Edward  Martin  t  n 
shares  of  the  stock  of  that  company,  for  four  thousand  dollars,  being 
at  the  rate  of  four  hundred  dollars  per  share,  and  delivere^l  to 
Martin,  in  fulfillment  of  the  contract  of  sale,  ten  shares  of  the 
plaintiff's  stock.  The  defendant  claims  that  in  the  sale  to  M<i^cin 
he  sold  his  own  stock,  and  not  the  plaintiff 's ;  and  that  he  delivered 
the  plaintiff 's  certificates  for  the  ten  shares,  instead  of  his  own, 
only  because,  being  the  president  of  the  company,  he  feared  it 
would  depreciate  the  value  of  the  stock  in  the  market  if  it  should 
become  known  that  he  was  selling  his  own  stock ;  and  that  he  used 
the  plaintiff's  certificates  under  the  belief  that  no  damage  could 
result  to  the  plaintiff,  inasmuch  as  he  (the  defendant)  had  and  con- 
tinued to  have  more  stock  of  the  same  company  than  was  necessary 
to  replace  it,  which  he  held  for  the  plaintiff's  use  in  lieu  of  that 
delivered  to  Martin.  It  further  appears  that' the  defendant  caused 
fifteen  shares  of  the  plaintiff's  stock  to  be  transferred  on  the  books 
of  the  company  to  Donohoe,  Ralston  &  Co.,  to  whom  new  certifi- 
cates were  issued,  and  who  immediately  indorsed  the  new  certificates 
and  returned  them  to  the  defendant.     It  also  appears  that  the 
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defendant  on  one  occasion  loaned  to  Perry,  a  stock  broker,  live  sharei 
of  plaintiff's  stock,  and  within  a  few  days  thereafter  Perry  returned 
to  the  defendant  another  certificate  for  the  same  amount  of  stock. 
The  defendant  further  claims  that  after  all  these  transactions  he  and 
the  plaintiff  had  a  full  and  final  settlement  of  all  matters  connected 
with  these  stocks ;  and  that,  after  being  fully  informed  of  all  that 
the  defendant  had  done  in  the  premises,  the  plaintiff  ratified  his 
acts  and  the  parties  exchanged  receipts. 

The  complaint,  after  averring  the  ownership  of  the  plaintiff  of 
the  Antelope  stock,  and  describing  the  several  certificates,  alleges 
that  the  plaintiff  duly  indorsed  the  certificates,  so  that  the  title 
might  pass  by  delivery,  and  delivered  them  to  the  defendant,  to  hold 
the  same  in  trust  and  as  agent  for  the  plaintiff,  and  if  sold  to  be  sold 
for  the  account  and  benefit  of  the  plaintiff,  and  the  proceeds  to  be 
paid  to  the  plaintiff;  that  the  defendant  aftei'ward  sold  ten  of  said 
shares  for  the  market  price  of  four  hundred  dollars,  in  gold  coin, 
per  share,  and  received  the  money  therefor,  to  and  for  the  use  of  the 
plaintiff ;  that  he  subsequently  sold  fifteen  of  the  remaining  shares 
for  the  then  market  price  of  three  hundred  and  forty-five  dollars, 
in  gold  coin,  per  share,  and  received  the  said  sum  to  and  for  the  use 
of  the  plaintiff;  that  he  afterward  sold  five  of  the  remaining  shai*es 
at  the  then  market  price  of  two  hundred  dollars,  in  gold  coin, 
per  share,  and  received  said  sum  to  and  for  the  use  of  the  plaintiff; 
that  the  defendant  willfully  and  fraudulently  failed  and  neglected 
to  inform  the  plaintiff  of  these  sales,  and  fraudulently  concealed  said 
transactions  from  the  plaintiff,  and  thereby  caused  the  plaintiff  to 
believe  that  the  stock  had  not  been  sold ;  that,  being  thereby  de- 
ceived in  respect  to  the  facts,  the  plaintiff  afterward  paid  to  the 
defendant  certain  sums  as  and  for  so  much  money  advanced  by  the 
defendant  to  pay  assessments  on  said  stock  ;  whereas,  in  fact,  before 
the  assessments  were  levied,  the  defendant  had  sold  said  stocks,  and 
had  received  the  proceeds  to  and  for  the  plaintiff's  use ;  that  during 
all  this  time  the  plaintiff  was  absent  from  San  Francisco,  and  was 
ignorant  of  the  dealings  of  the  defendant  in  said  stocks ;  that  ulti- 
mately the  plaintiff  came  to  San  Francisco,  and  called  upon  the 
defendant  for  a  settlement ;  that  the  defendant  then  returned  the  cer- 
tificate for  three  and  one-third  shares,  and  informed  the  plaintiff  that 
ne  could  get  the  residue  of  his  stock  at  the  office  of  the  company, 
and  represented  and  stated  that  there  had  been  some  manipulation 
going  on,  which  had  made  it  necessary  fur  him  to  use  the  plaintiff's 
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name,  but  never  informed  the  plaintiff  that  he  had  sold  the  plain- 
tiff's  stock,  and  falsely  and  fraudulently,  and  with  intent  to  cheat 
the  plaintiff,  induced  him  to  believe,  and  he  did  believe,  that  the. 
plaintiff's  stock  was  at  the  office  of  the  company,  ready  to  be  deliv* 
eredtohim;  that  thereupon,  at  defendant's  request,  the  plaintiff 
took  from  the  company  a  certificate  for  thirty  shares  belonging  to 
defendant,  and  supposing  the  same  to  belong  to  the  plaintiff,  being 
induced  and  fraudulently  persuaded  by  the  defendant  to  receive 
the  same  ;  and  was  also  compelled  to  pay  to  the  company  seven  hun- 
dred and  fifty-five  dollars,  as  assessment  on  said  thirty  shares,  before 
it  was  delivered  to  him,  which  he  would  not  have  done  if  he  had 
known  that  it  was  the  defendant's  stock  and  not  his  own  ;  that  the 
defendant  had  and  received  the  said  sums  of  money  as  the  agent  of 
the  plaintiff,  and  to  and  for  his  use ;  that  whilst  the  plaintiff  was 
ignorant  of  these  facts,  and  misled  and  deceived  by  the  statements 
and  concealments  of  the  defendant,  the  defendant  procured  from 
the  plaintiff  a  receipt  in  full  of  all  demands ;  that  the  receipt  was 
obtained  by  fraud,  undue  influence,  and  willful  misrepresentation, 
and  with  the  intent  to  secure  to  the  defendant  the  money  received 
for  tho  thirty  shares,  etc.;  that,  on  discovering  the  fi*aud,  he 
demanded  payment  of  the  defendant,  which  was  refused.  The 
prayer  of  the  complaint  is  for  a  judgment  for  the  several  sums 
received  by  the  defendant,  with  interest. 

The  answer  admits  that  the  plaintiff  owned  the  thirty-three  and 
one-third  shares  and  delivered  the  certificates  therefor,  properly 
indorsed,  to  the  defendant ;  but  avers  that  they  were  delivered  solely 
as  collateral  security  for  the  advances  made  by  the  defendant  to  the 
plaintiff,  and  not  upon  any  trust  whatsoever;  that  the  defendani 
was  then  and  thereafter  a  large  dealer  in  the  stock  of  said  company, 
having  many  shares  standing  in  his  own  name,  and  holding  many 
certificates  for  both  large  and  small  amounts,  issued  to  other  persons, 
and  properly  indorsed,  so  as  to  pass  by  delivery ;  that  desiring  to 
make  sale  of  a  portion  of  his  own  stock  in  said  company,  he  ordered 
his  broker  to  sell  the  same ;  and  in  performing  the  contract  of  sale 
he  delivered  to  the  purchaser,  among  otlier  certificates,  two  of  those 
of  the  plaintiff  for  five  shares  each ;  that  he  delivered  them  as  his 
own  certificates,  and  not  as  those  of  the  plaintifi*;  that  the  contract 
of  sale  was  for  his  own  account  and  for  his  own  stocks,  and  not  for 
the  plaintiff,  or  on  his  account ;  that  he  had  then,  and  has  ever 
since  bad,  other  certificates  of  the  same  kind,  and  of  the  same  amount* 
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which  he  held  for  the  plaintiff,  and  has  at  all  timed  been  ready  to 
deliver.  The  answer  denies  the  sale  of  the  fifteen  shares  and  of  the 
five  shares,  or  that  the  defendant  ever  receiyed  any  sum  of  money 
therefor;  and  denies  all  the  fraudulent  representations  and  conceal-, 
ments  charged  in  the  complaint,  or  that  the  plaintiff  was  ignorant 
of  the  actual  facts  as  they  existed.  It  then  avers  that,  after  being 
fully  informed  of  all  the  facts,  the  plaintiff  accepted  a  certificate  for 
the  thirty  shares,  and  gave  to  the  defendant  a  receipt  acknowledging 
payment  in  full  of  all  demands  to  that  date. 

The  findings  are  to  the  effect : 

First.  That  the  plaintiff  owned  the  thirty-three  and  one -third 
shares,  for  which  he  held  certificates  as  aboye  stated,  which  were  so 
numbered  as  to  render  them  easily  capable  of  identification ;  and 
that  he  also  owned  one  hundred  and  twelve  shares  of  Real  del  Monte 
stock. 

Seco7id,  That,  in  October,  1862,  he  made  an  arrangement  with  the 
defendant  by  which  the  defendant  agreed  to  receive,  and  did  receive, 
the  said  stocks  for  sale  under  the  plaintiff's  instructions ;  and,  until 
the  same  should  be  sold,  to  advance  and  pay  for  the  plaintiff  the 
assessments  levied  and  to  be  levied  on  said  stocks,  holding  the  stocks 
as  security  for  said  advances  and  interest  thereon. 

Third.  That,  up  to  February  28,  1863,  the  defendant  had  in  this 
manner  advanced  for  the  plaintiff  about  one  thousand  dollars,  on  * 
which  day  the  defendant  sold  the  Real  del  Monte  stock  for  four 
thousand  four  hundred  and  eighty  dollars,  which  he  received;  out 
of  which  he  paid  himself  his  advances  and  interest ;  and  by  agree- 
ment with  the  plaintiff  held  the  balance  of  three  thousand  three 
hundred  and  seventy-eight  dollars  and  ninety-three  cents  for  the 
account  of  the  plaintiff  and  as  a  fund  from  which  to  pay  any  assess- 
ments to  be  thereafter  levied  on  the  Antelope  stock  ;  and  the  said 
fund  was  more  than  sufficient  for  that  purpose. 

Fourth.  That,  on  the  7th  of  March,  1863,  the  defendant  wrong- 
fully sold  ten  shares  of  the  plaintiff's  Antelope  stock  for  four 
thousand  dollars  in  gold  coin,  which  he  received  and  appropriated 
to  his  own  use ;  that,  on  the  29th  of  April,  1863,  without  the  knowl- 
edge or  authority  of  the  plaintiff,  the  defendant  wrongfully  dis- 
posed of,  to  his  own  use,  fifteen  other  shares  of  said  stock,  which 
was  then  of  the  market  value  of  three  hundred  and  forty-five 
dollars,  in  gold  coin,  per  share;  that,  on  the  19th  of  February,  1864^ 
without  the  knowledge  or  authority  of  the  plaintiff,  the  defendant , 
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wrongfully  disposed  of,  to  his  own  use,  fiye  other  shares  of  said 
stock,  which  was  then  of  the  market  value  of  two  hundred  dollars 
))er  share,  in  gold  coin. 

Fifth,  That  the  plaintiff  never  made  any  ratification,  con- 
firmation, or  settlement  of  said  transactions  ,  or  any  of  them ;  that, 
in  March,  1864,  the  plaintiff  required  of  the  defendant  that  he 
should  return  to  him  his  thirty-three  and  one-third  shares,  and 
account  with  him  for  the  moneys  in  defendant's  hands;  that  the 
defendant  did  not  account  with  the  plaintiff  for  said  moneys,  or 
return  said  stock;  hut  in  lieu  thereof  returned  to  him  only  three 
and  one-third  shares,  and  delivered  to  him  an  order  on  the  secre- 
tary of  the  company  to  transfer  on  the  books  of  the  company  to 
the  plaintiff  thirty  shares  of  the  defendant's  stock,  on  the  pay- 
ment by  the  plaintiff  of  seven  hundred  and  fifty  dollars  in  gold 
coin,  being  the  amount  of  an  assessment  alleged  by  the  defend- 
ant to  be  due  thereon;  and  the  defendant  at  the  same  time 
handed  to  the  plaintiff  three  hundred  and  seventy-one  dollars 
and  thirty-nine  cents  in  cash,  as  and  for  the  balance  of  the  plain- 
tiff 's  moneys  in  his  hands,  alleging  that  all  the  rest  of  the  plaintiff  'a 
money  in  the  defendant's  hands,  being  three  thousand  and  seven 
dollars  and  fifty-four  cents,  had  been  applied  by  the  defendant  in 
payment  of  assessments  on  said^  thirty  shares  of  the  plaintiff's  stock; 
that,  of  the  said  sum,  three  thousand  dollars  had  not  in  fact  been 
so  applied,  and  the  assessments  referred  to  by  the  defendant,  as 
tliosc  on  which  he  had  applied  the  three  thousand  dollars,  were  all 
levied  after  the  periods  when  he  had  wrongfully  disposed  of  said 
thirty  shares;  that,  at  the  defendant's  request,  receipts  in  full  of  all 
demands,  written  out  by  the  defendant,  were  then  and  there 
exchanged  between  the  parties ;  that  the  plaintiff  paid  to  the  com- 
pany the  seven  hundred  and  fifty  dollars  in  gold  coin,  and  had  the 
thirty  shares  transferred  to  him  on  the  company's  books;  that  the 
defendant  did  not  then,  or  at  any  time,  disclose  to  the  plaintiff 
the  facts,  or  any  of  them,  specified  in  the  fourth  finding,  but  with- 
held the  same  from  the  plaintiff;  and  the  plaintiff*  received  the 
thirty  shares,  paid  the  seven  hundred  and  fifty  .dollars  and  ex- 
changed receipts  with  the  defendant,  in  ignorance  of  said  facts  and 
by  reason  of  such  ignorance ;  that  said  facts  were  not  discovered  by 
the  plaintiff  until  about  the  middle  or  latter  part  of  June,  1864, 
when  he  immediately  returned  to  the  defendant  the  certificate  foi 
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the  thirty  shares,  and  demanded  payment  of  the  moneys  saed  for, 
vrhich  payment  was  refused,  and  has  never  been  made. 

Sixth.  That,  daring  all  the  period  covered  by  these  transaotions;, 
the  defendant  had  more  than  seventy  shares  of  the  Antelope  stock 
sUnding  in  his  name  on  the  books  of  the  company,  and  owned  by 
him. 

Seventh,  That,  by  the  custom  of  brokers  in  San  Francisco,  one 
share  of  stock  is  considered  of  no  more  value  than  another  share 
of  stock  in  the  same  corporation,  and  that  stock  brokers  frequently 
exchange  certificates  for  the  same  number  of  shares  in  the  same 
corporation ;  but  neither  the  plaintiff  nor  defendant  was  a  member 
of  the  board  of  brokers,  nor  were  said  transactions,  or  any  of  them, 
had  with  reference  to  any  custom  of  said  board. 

As  conclusions  of  law,  the  court  finds :  1st.  That  from  October, 
1862,  to  February  28,  1863,  the  defendant  held  the  plaintiff's  stocks 
as  pledged,  and  as  security  for  the  advances  made  by  the  defendant 
to  pay  assessments  on  the  stocks ;  that  the  bailment  by  way  of 
pledge  terminated  on  said  twenty-eighth  of  February,  after  which 
the  defendant  sold  the  Antelope  stock  as  the  plaintiff's  bailee  and 
agent  for  the  sale  thereof,  under  the  plaintiffs  orders;  2d.  That  the 
custom  of  the  board  of  brokers  is  irrelevant  and  immaterial  to  this 
case ;  3d.  That  the  dealings  of  the  defendant  with,  and  the  disposi- 
tion made  by  him  of,  the  several  parcels  of  said  stock,  amounting  to 
thirty  shares,  were  wrongful,  and  were  not,  any  of  them,  authorized, 
ratified,  or  confirmed;  nor  was  any  settlement  thereof  made  by 
the  plaintiff,  and  the  plaintiff  is  entitled  to  recover  the  four  thou- 
sand dollars,  proceeds  of  the  sale  of  ten  shares ;  five  thousand  one 
hundred  and  seventy-five  dollars,  the  value  of  the  fifteen  shares ; 
one  thousand  dollars,  the  value  of  the  five  shares ;  three  thousand 
three  hundred  and  seventy-eight  dollars  and  ninety-three  cents,  the 
balance  of  plaintiff's  money  remaining  in  defendant's  hands  (less 
the  three  hundred  and  seventy-one  dollars  and  thirty-nine  cents 
paid  to  the  plaintiff) ;  and  the  seven  hundred  and  fifty  dollars  paid 
by  the  plaintiff  to  the  company ;  the  whole  sum  for  which  judg- 
ment is  ordered  .being  thirteen  thousand  nine  hundred  and  thirty- 
two  dollars  and  fifty-four  cents,  with  interest  from  July  1,  1864,  of 
which  sum,  seven  thousand  dollars  and  the  interest  thereof  is  to  be 
paid  in  gold  coin.  Judgment  was  entered  for  the  plaintiff  in 
accordance  with  these  findings,  and  the  defendant  moved  for  a  new 
trial  on  the  ground,  among  others,  that  the  evidence  was  insuffl* 


OOTOBEB  TEBM,  187L  289 

AiUiiB  T.  Qamble. 


eiant  to  support  the  findings,  and  the  statement  in  support  of  the 
motion  contains  the  proper  specifications  in  that  respect  The 
motion  for  a  new  trial  was  denied^  and  the  defendant  has  appealed. 

S.  M.  Wilson  and  A.  P.  Orittenden,  for  appellant 

I  OasserUjf  and  W.  H.L.  Bam$8,  for  respondent 


Obookett,  J.  [after  stating  facts  as  above.]  We  have  been  thns 
minute  in  stating  the  pleadings  and  findings,  in  order  to  avoid 
any  misapprehension  as  to  the  precise  points  to  be  decided  on  the 
appeaL 

In  respect  to  many  of  the  controlling  facts  of  the  case,  there  is 
little  or  no  contrariety  in  the  evidence.  As  to  the  ten  shares  of 
Antelope  stock,  the  only  testimony  concerning  the  sale  of  them  by 
the  defendant  was  to  the  effect  that  the  defendant,  being  the  owner 
in  his  own  right  of  a  large  amount  of  the  stock  of  that  company, 
ordered  his  broker  to  sell  a  portion  of  it ;  that  the  broker  con- 
tracted to  sell  twenty  or  more  shares  to  Edward  Martin,  and  in  per- 
forming the  contract  of  sale  the  defendant,  who  was  president  of 
the  company,  delivered  to  Martin  ten  shares  of  the  plaintiff's  stock ; 
that  in  so  dealing  with  these  shares  the  defendant  delivered  them 
as  his  own  and  not  as  the  property  of  the  plaintiff;  that  the  sale  to 
Martin  was  intended  by  the  defendant  to  be  of  his  own  stocks,  and 
not  the  plaintiff's ;  and  that  the  defendant,  during  the  whole  time, 
held  in  his  own  name  more  than  enough  of  the  stock  of  the  com- 
pany to  replace  the  ten  shares  of  the  plaintiff 

The  argument  of  the  counsel  for  the  plaintiff  on  this  branch  of 
the  case  is,  that,  inasmuch  as  the  defendant  sold  these  ten  shares 
without  the  authority  of  the  plaintiff,  and  against  his  orderef,  it  was 
a  wrongful  conversion  of  the  stock  by  the  defendant  to  his  own 
use;  that  it  was  optional  with  the  plaintiff  whether  he  would 
repudiate  the  sale  and  hold  the  defendant  for  the  market  value  of 
the  stock,  or,  waiving  the  wrongftQ  conversion,  ratify  the  sale  and 
demand  the  proceeds. 

There  can  be  no  doubt  as  to  the  general  proposition  that,  if  the 
bailee  of  personal  property  sell  it  in  violation  of  his  authority,  the 
owner  may  ratify  the  transaction  and  demand  the  proceeds  of  the 
sale.  If  A  intrust  to  B  a  steamboat,  for  sale  at  a  limited  price, 
and  if  B,  in  violation  of  his  duty,  sell  it  for  a  less  price,  A  may 
Vol.  X.  — 87 
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soqiiiesoe  in  the  sale  and  demand  the  prooeeds.  This  propoeitioB 
needs  no  argoment  or  citation  of  anthorities  to  sostain  it.  It  would 
not  be  at  the  option  of  the  bailee  whether  he  wonld  aooonnt  for  the 
proceeds  or  deliver  another  steamboat  of  equsl  yalne ;  nor  wonld  it 
be  ttDj  defense  for  him  to  say  that  he,  at  all  times,  had  and  held 
anolher  steamboat  of  eqnal  valne,  which  he  was  ready  to  deliver  in 
place  of  the  first.  If  certificates  of  stock  in  mining  corporationa 
are  to  be  treated  in  this  respect  as  other  personal  property,  it  ia 
evident  the  defendant  became  liable  to  the  plaintiff  for  the  proceeda 
of  the  ten  shares  sold  to  Martin. 

Bat  we  think  snch  certificates  stand  npon  a  different  footing. 
While  stock  in  corporations  is  denominated  personal  property,  and 
is  subject  to  seizure  and  sale  under  execution,  and  while  a  particu- 
lar certificate  may  be  capable  of  complete  identification,  by  its  num« 
bers  or  otherwise,  the  certificate  is  but  the  evidence  that  the  holder 
of  it  is  entitled  to  an  undivided  share  in  the  assets  and  business  of 
the  corporation.  The  stockholders  are  the  joint  owners  of  the  fran- 
chise and  property  of  the  corporation,  each  being  entitled  to  an 
undivided  share  thereoi^  and  the  only  office  of  the  certificate  is  to 
ftimish  the  evidence  of  the  quantum  of  interest  held  by  the  owner 
of  the  certificate.  *^  Certificates  of  stock  are  not  securities  for  money 
in  any  sense ;  much  less  are  they  negotiable  securities.  They  aie 
simply  the  muniments  and  evidence  of  the  holder's  title  to  a  given 
share  in  the  property  and  franchises  of  the  corporation  of  which  he 
is  a  member.''  M&chanie^  Bank  v.  New  York  and  New  Haven 
Railroad  Compantf,  13  N.  Y.  626. 

If  a  firm,  doing  business  as  an  ordinary  partnership,  issue  certifi- 
cates to  each  of  its  members,  specifying  the  interests  of  the  respect- 
ive copartners,  such  certificates  would  have  no  intrinsic  value, 
except  as  evidence  of  the  quantum  of  interest  of  each  copartner. 
The  joint  interest  of  the  copartner  in  the  property  and  business  of 
the  firm  is  the  substance,  of  the  existence  of  which  the  certificate  ia 
but  the  evidence.  K,  for  example,  there  be  three  copartners,  each 
owning  an  undivided  interest  of  one-third,  there  is  no  appreciable 
difference  between  the  respective  interests.  They  are  in  all  respects 
precisely  similar,  and  each  several  interest  is  an  exact  duplicate  of 
the  others.  The  same  principle  is  applicable  to  corporations.  Tlia 
holder  of  ten  shares  of  stock  stands  precisely  npon  the  same  footing 
as  any  other  holder  of  ten  shares.  Their  interests  are  precisely 
similar,  and  of  the  same  value,  and  each  holds  but  an  undivided 


OCTOBER  TEEM,  1871.  291 

Atkins  T.  GfuoiUiS. 

interest  in  the  common  property.  This  pioposition  is  not  new  in 
this  court,  and  is  substantially  decided  in  HawUy  t.  Brummagim^ 
33  GaL  394 ;  Hardenburgh  v.  Baean^  id.  866. 

The  general  rule  is,  as  we  have  stated,  that  the  owner  of  personal 
property  which  has  been  wrongfully  converted  is  entitled  to  recover 
his  specific  property  or  its  value,  and  cannot  be  compelled  to  accept 
other  property  of  the  same  kind  and  of  equal  value,  in  lieu  of  that 
which  was  converted.  The  reason  of  tiie  rule  is  obvious.  The 
owner  may  have  special  reasons  for  desiring  to  retain  that  specific 
chattel;  and  there  may  be  reasons  why  he  attached  a  peculiar  value 
to  it  beyond  the  value  of  other  chattels  of  a  precisely  similar  kind. 
If  his  desire  in  this  respect  be  the  result  of  mere  caprice,  he  is  enti- 
tled to  be  gratified  in  the  exercise  of  it  Visible,  tangible  chattels 
may  have  secret  defects  which  no  vigilance  could  detect  If  two 
visible  objects  be  apparently  precisely  similar,  one  may  have  infirmi- 
ties not  discoverable  on  inspection,  which  would  impair  or  destroy 
its  value.  Hence  the  owner  of  such  chattel  cannot  be  compelled  to 
accept  in  lieu  of  it  another  which  appears  to  be  precisely  similar  and 
of  equal  value..  He  cannot  be  required  to  take  the  risk  of  secret 
defects  in  the  substituted  article.  Other  considerations,  also,  affect 
the  general  rule.  If  a  favorite  horse,  a  pet  dog,  or  a  family  picture 
*  be  converted  by  a  wrong-doer,  he  could  not  escape  responsibility  by 
offering  another  horse,  dog,  or  picture,  even  of  greater  value. 

But  we  think  the  reason  of  the  rule  ceases  when  applied  to  stocks. 
It  is  impossible  that  any  sane  person  should  have  centered  his  affec- 
tions upon  a  particular  stock  certificate,  or  that  any  violence  could 
be  done  to  his  feelings  by  requiring  him  to  accept  another  certificate 
of  precisely  similar  character,  in  lieu  of  it  His  own  certificate  was 
only  the  evidence  that  he  owned  an  undivided  interest  in  the  capital 
and  business  of  the  corporation.  Another  certificate  of  the  same 
kind,  for  the  same  amount  of  stock,  would  entitle  him  to  precisely 
the  same  rights  as  the  former  certificate.  Each  would  be  a  precise 
equivalent  of  the  other,  and  it  is  certain  he  could'snffer  no  pecuniary 
loss  by  the  transaction ;  while  the  nature  of  the  property,  or  rather 
of  his  interest  in  it,  forbids  the  idea  that  it  could  be  the  object  of 
personal  attachment,  or  have  a  peculiar  value  in  his  estimation,  as 
contradistinguished  from  any  other  equal  number  of  shares  in  the 
tame  eompany. 

For  these  reasons,  we  think  a  different  rule  should  govern  the  con* 
version  of  a  certificate  of  stock;  and  if  the  wrong-doer  was  at  all 
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times  ready  and  willing  to  transfer  to  the  owner  an  equivalent  num- 
ber of  similar  shares  in  the  same  company,  by  a  proper  and  valid 
certificate,  it  wonld  present  a  case  for  nominal  damages  only. 

Inasmuch  as  we  have  been  referred  to  no  adjudged  case  precisely 
similar  to  this,  and  the  question  involved  being  one  of  great  practi- 
cal importance,  we  propose  to  notice  briefly  the  authorities  relied 
upon. 

Wilson  V.  Little,  2  N.  Y.  443,  cited  by  the  plaintiffs  counsel,  was 
an  action  to  recover  the  value  of  fifty  shares  of  New  York  and  Erie 
railroad  stock,  deposited  with  the  defendant  as  collateral  security  to 
secure  the  payment  of  a  promissory  note,  with*  authority  to  sell  the 
stock  on  non-payment  of  the  note.  The  defendant  sold  the  stock 
before  maturity  of  the  note,  and  the  plaintiff  afterward  tendered 
payment,  and  demanded  a  return  of  the  stock.  It  appears  the  com- 
pany had  two  kinds  of  stock,  for  which  it  had  issued  certificates; 
one  termed  the  ^^  consolidated,^'  and  the  other  the ''  con  verted,^'  which 
had  different  values  in  the  market,  the  former  being  the  most  valu- 
able. The  stock  which  was  pledged  was  the  "  consolidated,"  and 
the  defendant  offered  to  return  ^^ converted"  stock  in  lieu  of  that 
which  he  sold.  The  court  very  properly  held  that  the  plaintiff  was 
under  no  obligation  to  accept  a  different  kind  of  stock  from  that  . 
which  was  pledged. 

In  discussing  this  branch  of  the  case,  the  court  say:  **  The  defend* 
ants  were  bound  to  restore  the  identical  stock  pledged."  And  in 
another  part  of  the  opinion :  *'  Although  the  plaintiff  was  strictly 
entitled  to  a  re-transfer  of  the  same  shares  which  were  pledged,  it 
appears  that  his  broker  was  willing  to  receive  other  stock  of  the 
same  description  and  value,"  etc.  In  the  first  paragraph  quoted  we 
understand  the  court  to  refer  to  ^^consolidated,"  as  contradistin- 
guished from  converted  stock ;  but  if  it  be  conceded  that  in  strict 
law  the  plaintiff  was  entitled  to  a  re-transfer  of  the  same  identical 
shares  which  were  pledged,  it  by  no  means  follows  that  he  was  enti- 
tled to  any  but  nominal  damages,  if  the  defendant  was  at  all  times 
ready  and  willing  to  transfer  to  him  an  equal  number  of  shares  of  the 
same  kind  of  stock  with  that  which  was  pledged. 

Brookman  v.  Bothschildy  3  Simmons  (6  Eng.  Oh.),  153,  was  a 
bill  in  chancery  to  set  aside  certain  transactions  in  stocks  on  the 
ground  of  fraud.  The  defendant  was  the  plaintiff's  agent,  and 
rendered  accounts  showing  large  transactions  in  stocks  for  the 
plaintiff's  account    It  appeared  on  the  trial  that  the  stocks  stood 
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in  the  name  of  the  defendant^  and  were  never  in  any  manner  appro- 
priated or  set  apart  to  the  plaintifil  The  conrt  held  that  the  stocks 
never  became  the  property  of  the  plaintiff,  and  he  was  therefore  not 
liable  for  losses  incurred  by  the  sale  of  them. 

Seymour  v.  Wyckoff,  10  N.  Y.  213,  was  an  action  to  recover  the  value 
of  a  quantity  of  pork  in  barrels,  left  with  the  defendants,  as  com- 
mission merchants,  for  sale,  and  which  was  sold  at  ten  dollars  per 
banel,  but  the  plaintiff  was  not  advised  of  the  sale,  and  afterward, 
on  discovering  it,  brought  an  action  for  the  proceeds.  The  defense 
attempted  to  be  set  up  was  that  the  pork  in  question  was  only  a 
portion  of  a  much  larger  quantity  belonging  to  the  defendant,  or 
consigned  to  him  by  others,  and  which  had  the  same  inspection 
brand  and  was  stored  in  the  same  warehouse,  by  reason  of  which  it 
had  lost  its  identity,  like  wheat  mixed  in  a  bin,  and  that  so  long  as 
the  defendant  had  on  hand  an  equal  quantity  of  pork  of  the  same 
brand,  he  might  apply  the  plaintiff's  ownership  to  that  parcel  and 
sell  it  on  his  account  This  defense  was  held  to  be  insufficient,  as 
it  manifestly  was.  But  there  is  no  analogy  between  pork  in  ba  rrels 
capable  of  complete  identification,  and  having  peculiar  qualities,  on 
which  its  value  depends,  and  certificates  of  stock,  having  no  value 
over  other  similar  certificates  for  the  same  stock. 

In  Ford  v.  Bopkins,  1  Salk.  283,  the  plaintiff  had  delivered  certain 
lottery  tickets  to  a  goldsmith  to  collect  the  money  due  on  them. 
The  goldsmith,  having  received  of  the  defendant  other  tickets  in 
tne  same  lottery,  and  given  his  note  for  them,  took  up  his  note  by 
delivering  the  plaintiff's  tickets  to  the  defendant 

The  court  held  that  the  goldsmith  had  no  authority,  except  to 
receive  the  money  due  on  the  tickets,  and  had  no  power  to  sell  them 
or  exchange  them  for  other  tickets ;  consequently,  no  title  passed 
to  the  defendant 

Nourse  v.  Prime,  4  Johns.  Oh.  496,  and  which  was  more  fully  con- 
sidered in  7  Johns.  Oh.  87,  is,  in  some  respects,  very  similar  to  this 
case.  The  defendants  were  stock  brokers,  and  had  purchased  for 
the  plaintiff  four  hundred  and  thirty  shares  of  United  States  bank 
stock,  and  taken  a  transfer  of  the  stock  in  their  own  names.  The 
plaintiff  having  become  largely  indebted  to  the  defendants,  executed 
his  promissory  note  to  them  for  the  amount,  and  agreed  that  they 
should  hold  the  bank  stock  as  collateral  security ;  and  the  defend- 
ants thereupon  executed  and  delivered  to  the  plaintiff  a  writing, 
acknowledging  that  they  held  the  stock  as  security  for  the  note,  and 
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promiBing,  on  payment  of  the  note,  to  ^  retransfer  **  the  ttook  aad 
aooonnt  for  the  diyidends ;  bnt»  in  oaee  the  note  was  not  dolj  paid, 
the  defendants  were  to  be  at  liberty  to  aell  the  stock,  aooonnting  to 
the  plaintiff  for  the  sorplos,  if  any. 

The  defendants  ultimately  sold  the  stock  at  a  depreoiated  prioe, 
which  was  not  safBdent  to  pay  the  debt,  and  brought  an  action  at 
law  agamst  the  plaintiff  for  the  deficiency.  The  plaintiff  then  filed 
this  bill  in  equity,  to  enjoin  the  action  at  law,  on  the  ground  that 
the  defendants  were  large  operators  in  stocks,  and  had  mingled  his 
stock  with  their  own  and  other  stocks  which  they  held  in  trust,  in 
such  manner  that  they  could  not  be  distinguished ;  that  it  was  the 
duty  of  the  defendants  to  have  set  apart  the  plaintiff's  shares  in 
such  manner  that  they  could  be  identified,  and,  not  having  done  so, 
they  were  liable  for  the  highest  price  at  which  the  stock  could  hare 
been  sold. 

The  defendants  relied  for  their  defense  on  the  fact  that  the  plain- 
tiff had  never  requested  them  to  set  apart  any  particular  four  hun- 
dred and  thirty  shares,  and  that  the  custom  was  for  brokers  to  keep 
all  stocks  of  which  they  had  control  in  their  own  names,  not  distin* 
guisfaing  one  parcel  from  another;  and  that  they  at  all  times  had 
enough  of  the  stock  of  the  United  States  bank  under  their  control 
to  have  replaced  the  plaintiff's  stock,  and  were  at  all  times  ready 
and  willing  to  do  so  on  payment  of  the  note.  Ohancellor  Ebnt,  in 
delivering  his  opinion  in  the  case,  puts  it  upon  the  ground  that, 
under  the  contract,  all  that  the  plaintiff  could  demand  was  a  return 
of  four  hundred  and  thirty  shares  of  the  stock  of  the  bank,  and  if 
he  desired  to  have  any  specific  four  hundred  and  thirty  shares  he 
should  have  so  provided  in  the  contract  He  quotes,  with  approba- 
tion, the  case  of  Le  Oroy  v.  Eastman^  10  Mod.  499,  as  follows: 

**  Here  the  defendant  held  £990  in  South  Sea  stock,  in  trust  for 
the  plaintiff.  The  stock  stood  in  his  name,  and  he  gave  a  note  de- 
claring the  trust.  Five  hundred  pounds  of  it  was  afterward  trans- 
ferred to  the  plaintiff,  and  a  bill  was  filed  for  an  account  for  the 
residue,  at  the  then  price  of  stock.  The  defendant  admitted  in 
his  answer  that  he  had  mortgaged  £1,000  of  stock,  and  sold  out 
all  the  stock  in  his  own  name,  except  £80 ;  but  he  had  more  than 
enough  in  another  person's  name  to  have  answered  the  trust,  if  the 
plaintiff  had  insisted  upon  a  transfer ;  and  he  offered  the  residue  of 
stock  due  to  the  plaintiff,  amounting  to  £490,  with  the  dividend& 
Lord  Ohancellor  Parkbb  held  that  the  defendant  was  accountable 
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only  for  the  ttook  and  diyidendSy  and  not  for  the  price  at  which  the 
•took  was  held.  He  obaerred  that,  as  £100  South  Sea  stock  was  not 
io  be '  specificated  *  from  another^  equity  will  never  adjudge  a  man  to 
liaTC  broken  his  trust  in  a  higher  degree  when  he  may  with  equal 
teaaon  be  admitted  to  have  broken  it  in  a  lower,  and  that  the  stock 
mortgaged  must  be  esteemed  the  stock  of  the  plaintiff,  and  the 
«tocdc  sold  that  of  the  defendant" 

The  oases  of  ffartan  v.  Morgan,  4  Duer,  66,  affirmed  in  19  N.  Y. 
173 ;  QHpin  v.  HomU,  5  Penn.  St  42,  and  AUm  v.  DykerSy  4  Hill, 
-593,  sustain  the  general  proposition  decided  in  Nourse  v.  Prinm. 

But  in  all  these  cases  the  stock  stood  in  the  name  of  the  bailee^ 
4md  it  is  claimed  that  the  cases  turned  chiefly  on  this  fact,  and  on 
the  course  of  dealing  between  the  parties,  which  established  an  im- 
plied agreement  that  the  bailee  might  use  the  stocks  as  his  own,  and 
replace  them  with  other  similar  stocks.  But  we  do  not  so  under- 
stand the  cases;  nor  do  we  perceive  any  difference  in  principle  be- 
tween stocks  standing  in  the  name  of  the  bailee  and  those  standing 
in  the  name  of  the  bailor,  who  has  delivered  to  the  bailee  his  certifi- 
•cates  properly  indorsed,  and  thereby  placed  it  in  the  power  of  the 
baQee  to  transfer  them  into  his  own  name  at  any  time. 

We  hold,  therefore,  both  upon  reason  and  authority,  that  by  the 
delivery  to  Martin  of  ten  shares  of  the  plaintiff's  stock,  the  defeud- 
■ant,  on  the  facts  proved  and  found,  did  not  become  responsible  to 
the  plaintiff  for  the  proceeds  of  the  sale. 

The  same  general  principle  applies  to  the  transfer  of  the  fifteen 
shares  to  Donohoe,  Balston  &  Co.,  and  the  loan  of  five  shares 
to  Perry.  The  defendant  was  at  all  times  able  and  ready  and 
willing  to  transfer  to  the  plaintiff  the  same  number  of  shares  of 
4iimilar  stock  of  the  same  company,  and  which  had  precisely  the 
same  value;  and  it  is  evident  that  if  the  defendant^ in  these  tran- 
sactions, committed  a  technical  breach  of  his  trust,  it  presents  a 
case  of  damnum  absque  injuria. 

''It  is  a  good  defense,  or  rather  a  good  excuse,  that  the  miscon- 
duct of  the  agent  has  been  followed  by  no  loss  or  damage  whatever 
to  the  principal ;  for  then  the  rule  applies  that,  although  there  is  a 
▼roi^gy  yofc  it  is  without  any  damage,  and  to  maintain  an  action 
both  must  occur ;  for  dam^ium  absque  injuria  and  injuria  absque 
damnum  are  in  general  equally  objections  to  any  recovery.''  Story 
4m  Agency,  §  236. 
.   The  view  we  have  taken  of  the  case  renders  it  unnecessary  for  us 
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to  diaonw  the  suffioiency  of  the  pleadingR  to  support  th6  judgmenty 

or  the  qaestion  of  ratification. 

Judgment  and  order  denying  new  trial  reTereed,  and  oanae 

nianded  fbr  a  new  trial 

JudpmmU  rmmr$itL 


Thb  Pboplb  t.  Habbototov,  appellant 

BiffM  ^priMiMrto  appear  far  irkd  wMtmi  (fvac 

k  pfifloner  is  entitled  to  appear  for  trial,  apon  his  own  plea  of  not  goXhjp  frae 
fraoi  all  manner  of  shacklei  or  bonds,  onleaa  there  ia  danger  of  hia  eacapa. 

Thb  fBicts  are  stated  in  the  opinion  of  the  oonrt 
George  W.  Tyler,  for  appellants. 
Attomey-Oen&ral  HamilUm,  for  respondent. 

SPBAOUBy  J.  The  defendants  were  indioted,  tried  and  oontioted 
of  the  crime  of  robbery,  and  appeal  from  the  judgment  of  the  oonrt 
rendered  against  them  upon  the  verdict  The  only  point  now  urged 
by  the  defendants  against  the  validity  of  the  judgment  is  presented 
by  the  following  bill  of  exceptions : 

'^  On  the  22d  day  of  June,  1871,  a  jury  was  called,  impaneled, 
and  sworn  in  said  cause  to  try  said  cause,  the  defendants  at  the 
time  being  in -court  and  in  irons.  The  counsel  for  defendants  asked 
that  the  irons  be  removed  from  the  limbs  of  defendants  while  they 
were  being  tried.  The  court  refused  to  order  the  same  to  be  done» 
and  ruled  and  decided  that  said  defendants  should  be  tried  while  in 
irons,  no  circumstances  or  facts  being  shown  to  the  court  why  a 
different  rule  should  be  enforced  in  this  cause  than  any  other,  the 
court  being  of  the  opinion  that  no  rights  of  d^^fendants  were  vio- 
lated by  being  tried  in  irons  without  their  consent,  to  which  ruling 
and  decision  of  the  court  the  defendants,  by  counsel,  then  and  there 
excepted.'* 

Appellants  insist  that  by  the  action  of  the  oourt  in  refusing,  upon 
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their  motion,  to  direct  the  manacles  which  were  upon  their  limba 
to  be  remoyed  while  they  were  in  court  upon  trial,  and  compelling 
them  to  be  tried  while  their  limbs  were  shackled  with  irons,  without 
any  apparent  or  pretended  necessity  therefor,  they  were  deprived  of 
a  sui>stantial  legal  right,  and  that  the  judgment,  for  that  reason 
should  be  reversed  In  answer,  the  attorney-general  claims  th&t 
this  action  of  the  court  is  no  part  of  the  trial  of  the  case,  and 
hence  cannot  be  reviewed  on  appeal. 

I  think  there  can  be  no  question  but  that  any  action  of  the  court 
during  the  progress  of  a  trial  for  felony  which  deprives  the  defend- 
ant of  a  substantial  legal  right  in  the  premises,  or  to  any  extent, 
to  his  prejudice,  withholds  or  abridges  a  substantial  legal  or  consti- 
tutional privilege  of  a  defendant,  and  by  him  claimed  on  the  trial, 
is  a  proper  subject-matter  of  review  by  this  court  on  appeal.  People 
V.  Keenatij  13  Gal.  584.  The  question,  then,  is  whether  a  prisoner 
placed  upon  his  trial  for  a  felony  ean,  as  a  legal  or  constitutional 
right,  demand  that  during  his  trial,  while  before  the  court  and 
jury,  his  limbs  should  not  be  manacled,  or  that  he  should  not  be  in 
vineulis  during  his  trial,  there  being  no  pretense  of  necessity  for 
such  restraint  to  secure  his  continued  presence  in  court 

It  has  ever  been  the  rule  at  common  law  that  a  prisoner  brought 
into  the  presence  of  a  court  for  trial,  upon  his  plea  of  not  guilty  tc 
an  indictment  for  any  offense,  was  entitled  to  appear  free  of  all 
manner  of  shackles  or  bonds;  and  prior  to  1722,  when  a  prisoner 
was  arraigned,  or  appeared  at  the  bar  of  a  court  to  plead,  he  was 
presented  without  manacles  or  bonds,  unless  there  was  evident 
danger  of  his  escape.  2  Hale's  Pleas  of  the  Grown,  219 ;  4  Black. 
Com.  322  ;  Laver^s  Oasey  6  State  Trials  (4th  ed.)>  by  Hargrave,  230, 
281,  244,  245 ;  Wait^^s  Case,  1  Leach's  Gases  in  Grown  Law,  36. 

The  legislature  of  this  State,  at  its  first  session,  declared  that 
^the  common  law  of  England,  so  far  as  it  is  not  repugnant  to  or 
inoonsistent  with  the  oonstitution  of  the  United  States,  or  the  consti* 
tution  or  laws  of  the  State  of  Galifomia^  shall  be  the  rule  of  decision 
in  all  the  courts  of  this  State"  (Stats.  1850,  p.  219);  and  by  the 
thirteenth  section  of  our  GriminaJ  Practice  Act  it  is  declared  that 
^no  person  shall  be  compelled  in  a  criminal  action  to  be  a  witness 
against  himself,  nor  shall  a  person  charged  with  a  public  offense  *>e 
subjected,  before  conviction,  to  any  more  restraint  than  is  necessai7 
br  his  detention  to  answer  the  charge." 

The  same  statute  also  requires  that  at  every  stage  of  a  proseoa- 
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tion  for  felony  the  defendant  Bhall  personally  be  preaent  in  oonrt 
§§  869,  820,  415,  449,  Oriminal  Practice  Act 

By  section  eight,  article  one,  of  oar  State  constitntion,  it  is  declared 
that  **  in  any  trial  in  any  conrt  whatever,  the  party  aoonsed  shall  be 
allowed  to  appear  and  defend  in  person  and  with  connsel;*'  and 
further*  by  tae  act  of  April  2, 1866,  in  all  proceedings  against  per- 
sons  charged  with  the  commission  of  crime  or  offense,  the  person  so 
charged  is  granted  the  privilege,  on  request,  of  testifying  in  his  own 
behalf  as  a  competent  witness.    Stats.  1865-6,  p.  865. 

A  prisoner  upon  his  trial  in  court  is  in  the  custody  of  the  law, 
and  under  the  immediate  control  of  and  subject  to  tiie  orders  of 
such  court  Should  the  court  refuse  to  allow  a  prisoner  on  trial  for 
felony  to  manage  and  control,  in  person,  his  own  defense,  or  refhse 
him  the  aid  of  counsel  in  the  conduct  of  such  defense,  he  would 
mmifestly  be  deprived  of  a  constitutional  right,  and  a  judgment 
against  him  on  such  trial  should  be  reversed.  In  my  opinion  any 
order  or  action  of  the  court  which,  without  evident  necessity, 
imposes  physical  burdens,  pains  and  restraints  upon  a  prisoner 
during  the  progress  of  his  trial,  inevitably  tends  to  conftise  and 
embarrass  his  mental  fiEU^uIties,  and  thereby  materially  to  abridge 
and  prejudicially  affect  his  constitutional  rights  of  defense;  and 
especially  would  such  physical  bonds  and  restraints  in  like  manner 
materially  impair  and  prejudicially  affect  his  statutory  privilege  of 
becoming  a  competent  witness  and  testifying  in  his  own  behalf. 

Again,  to  require  a  prisoner  during  the  progress  of  his  trial  before 
the  court  and  jury  to  appear  and  remain  with  chains  and  shackles 
upon  his  limbs,  without  evident  nece^ty  for  such  restraint,  for  the 
purpose  of  securing  his  presence  for  judgment,  is  a  direct  violation 
of  the  common-law  rule,  and  of  the  thirteenth  section  of  our  Crim- 
inal Practice  Act 

In  the  present  case  there  is  no  pretense  of  necessity  for  the 
manacles  and  chains  upon  the  defendants  during  their  trial,  to 
secure  their  presence  to  answer  the  judgment 

The  action  of  the  court,  as  disclosed  by  the  bill  of  exceptions, 
was  manifestly  erroneous  and  materially  prejudicial  to  the  legal 
of  defendants. 

JudgmmU  rwened  and  cauw  rmmnUbd  for  a  new  MaL 
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purwiiatlng  la  the  mU  Mong  to  tli*  owner  of  tbe  froelmldL  Md  1m 
womj  Vie  tlieni  m  he  choowe^  free  from  enj  iieafnietiiAi7  rights  la  othen. 
Defendant  wee  the  owner  of  e  fpring  eappUed  bj  pezeoletlon  onlj,  end  heTlng 
no  netimd  channel  or  ontlet.  There  was  an  artificial  channel  which  had  for 
fifteen  jttau  condncted  the  water  to  plalntUr'a  land  below.  In  an  action  to 
mtrain  defendant  from  digging  on  his  own  land  so  aa  to  dlyert  the  aonroM 
of  the  spring,  kM,  that  phdntlif  had  no  snch  Interest  la  the  spring  as  would 
support  the  action,  and  that  the  user  would  not  support  the  presumption  of 
a  grant  of  an  easement.    (8e$  nate,p»  808.) 

Appsal  from  a  jvidgment  from  plaintifl.    Tha  opinion  itatei  tlit 


S.  B.  Mahon^  for  appellant 
C.  T.  Boits,  for  respondent 

Wallaob,  J.  This  is  an  action  brought  by  Hanson  to  restndQ 
the  defendant  McCne  from  prosecuting  the  work  of  digging  a  tun« 
nel  on  the  lands  of  the  latter,  having  for  its  object  the  obtaining  of 
water  for  the  purpose  of  selling  the  same  in  the  neighboring  town 
of  San  Rafael  as  an  article  of  commerce.  A  perpetual  injunction 
was  decreed,  and  a  motion  for  a  new  trial  being  denied,  the  case 
comes  here  upon  appeal. 

The  defendant  McGue  is  the  owner  in  fee  and  in  possession  of 
certain  premises  situated  in  or  near  the  town  of  San  Rafael,  in 
Marin  county,  upon  which  there  is  a  spring  of  living  water  having 
no  natural  channel  or  outlet  He  deraigns  his  title  through  one 
Timothy  Murphy,  who  owned  the  premises  as  early  as  the  year  1844, 
when  he  constructed  an  artificial  channel,  by  means  of  which  he 
conducted  the  waters  of  the  spring  along  the  surface  of  the  earth 
through  a  wooden  trough,  across  a  dry  gulch,  for  a  distance  alto- 
gether of  several  hundred  yards,  in  a  south-westerly  direction,  to 
another  lot  where  he  had  a  growing  vineyard,  which  he  by  this 
means  irrigated.    This  artificial  channel,  before  it  reachied  the  vinai 
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yard,  pasaed  over  a  considerable  tracfc  of  laud  then  unclaimed  and 
unoccupied,  intervening  the  spring  and  the  vineyard,  a  portion  of 
which  was  afterward,  in  1854,  taken  possession  of  by  one  Smith,  and 
subsequently,  in  1856,  sold  by  him  to  Hanson,  the  plaintiff  consti* 
mting  the  premises  or  a  part  of  the  premises  now  owned  by  the 
latter.  The  artificial  channel  has  ever  since  been  maintained,  and 
it  brings  to  the  premises  of  the  plaintiff  Hanson  a  stream  of  living 
fresh  water,  which  is  used  by  him  for  culinary  and  general 
domestic  purposes,  and  for  irrigating  the  garden,  ornamental 
grounds,  fruit  trees,  flowers,  etc.,  growing  thereon ;  and  he  has  na 
water  on  his  premises  except  that  found  in  this  channel,  or  in  a  well 
which  is  fed  by  the  percolations  from  the  channel  The  complaint 
alleges  that  the  defendant  McGue  is  digging  a  ditch  or  tunnel  on 
his  premises  where  the  spring  is  found,  in  such  a  way  that,  if  the 
digging  be  continued,  it  will  inevitably  cut  off  and  intercept  '*  the 
hidden  and  subterranean  veins,  streams,  and  sources  of  said  spring,, 
and  which  supply  the  same  with  water,  and  will  thereby  divert  and 
lead  away  the  waters  which  would  otherwise  flow  into  said  spring,, 
and  will  so  lessen,  diminish,  or  entirely  cut  off  and  stop  the  usual 
and  ordinary  supply  and  amount  of  water  in  said  spring  that  no 
water  would  flow  therefrom  to  or  upon  said  premises  of  the  plaintiff,, 
to  his  great  and  irreparable  injury,^  etc. 

It  is  to  be  observed  that  the  court  below  found  that,  in  making: 
the  excavation  complained  of,  the  defendant  McGue,  was  actuated 
not  by  any  malice,  but  that  his  purpose  was  bona  fide  the  obtaining- 
of  water  for  commercial  purposes.  Further,  it  nowhere  appears, 
either  in  the  allegations  of  the  complaint,  the  findings  of  the  court, 
or  otherwise  by  the  record,  that  the  spring  in  question  is  itself  sup- 
plied, in  whole  or  in  part,  by  the  fiow  of  any  defined  stream  of  water, 
either  subterranean  or  passing  along  the  surface  of  the  earth. 
Underground  currents  of  water,  flowing  in  defined  channels,  are 
known  to  exist  in  considerable  volume,  particularly  in  limestone 
regions;  and  where  their  existence  is  shown,  there  is  no  doubt, 
either  upon  reason  or  authority,  that  the  rules  of  law  which  govern 
the  use  of  similar  streams  flowing  upon  the  surface  of  the  earth  ar6 
applicable  to  them.  Such  a  stream,  whether  emei^ng  or  sinking,, 
is  in  a  greater  or  less  degree  a  fertilizer  of  the  land  through  which 
it  flows.  The  right  that  it  should  flow  **  ubi  soUbat  **  comes  ex  jure 
naturmj  and  no  one,  merely  because  he  is  the  proprietor  of  the  soil 
through  which  it  passes,  can  claim  the  corpus  of  the  water  of  the 
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lowing  stream,  or  intercept  its  natural  descent  to  the  lands  of  the 
proprietor  below.  It  not  appearing  that  the  spring  here  is  supplied 
by  any  defined  flowing  stream,  it  must  be  presumed  that  it  is  formed 
by  the  ordinary  percolations  of  water  in  the  soil.  The  courts  it  is 
true,  as  we  have  already  seen,  mentions  in  its  findings  *^  the  hidden 
and  snbterranean  veins,  streams,  and  sources  of  said  spring"  as 
being  about  to  be  cut  off  by  the  excayation ;  and  the  counsel  for 
the  plaintiff  argues  that  this  amounts  to  a  finding  that  there  is  a 
^subterranean  stream  of  a  defined  character,  and  flowing  in  a  defined 
channel,  which  is  about  to  be  diverted.  But  it  is  evident  that 
the  finding  means,  in  substance,  that  the  spring  is  supplied  in 
«ome  way  by  hidden  veins  or  subterranean  streams ;  but  the  court 
does  not  find  that,  there  is  any  stream  known  to  exist  at  all,  or  if 
there  is,  whether  it  fiows  in  a  defined'channel,  which  is  the  important 
point  to  be  found.  It  amounts  only  to  a  finding  that  the  "  sources  " 
■of  the  spring  —  be  they  what  they  may  —  are  about  to  be  cut 
off  I  do  not  understand  the  finding  as  establishing  the  exceptional 
fact  that  the  spring  here  is  fed  by  a  known  running  stream  of  water 
flowing  in  a  defined  channel.  The  question,  then,  comes  to  this : 
One  who  is  owner  of  the  freehold — tisque  ad  infernos — digging  in 
the  soil  for  the  lawful  purpose  of  his  own  profit,  and  not  actuated 
by  the  malicious  intent  to  wantonly  deprive  the  plaintiff  of  the  fiow 
cf  water,  is,  at  the  instance  of  the  latter,  enjoined  from  so  digging, 
because  he  will  thereby  divert  the  waters  which  percolate  the  soil 
from  the  spring  from  which  the  artificial  water-course  leads  to  the 
lands  of  the  plaintiff.  Water  filtrating  or  percolating  in  the  soil 
belongs  to  the  owner  of  the  freehold — like  the  rocks  and  minerals 
found  there.  It  exists  there  free  from  the  unsufructuary  right  of 
others,  which  is  to  be  respected  by  the  owner  of  an  estate  through 
which  a  defined  stream  of  water  is  found  to  flow.  The  owner  may 
appropriate  the  percolations  and  filtrations  as  he  may  choose,  an^ 
turn  them  to  profit  if  he  can.  To  hold  otherwise  would  be  to  hold 
that  the  plaintiff  here  could  lawfully  claim  a  right  to  convert  the 
lot  of  McOue  into  a  mere  fllterer  for  his  own  convenience.  "  Such 
a  claim  (said  the  supreme  court  of  Pennsylvania,  in  !23  Pena 
!^%S)f  if  sustained,  would  amount  to  a  total  abrogation  of  the  right 
of  property.  No  man  could  dig  a  cellar  or  a  wall,  or  build  a  house 
on  his  own  land,  because  these  operations  necessarily  interrupt  the 
filtrations  through  the  earth.  Nor  could  he  cut  down  the  forest,  or 
clear  his  land  for  the  purpose  of  hnsbandry,  because  the  evaporatiob 


302  OAUFOBNIA, 


Haaaon  t.  MoCae. 


which  would  be  caused  by  exposing  the  soil  to  the  sun  and  air 
would  inevitably  diminish,  to  some  extent,  the  supply  of  water 
which  would  otherwise  filter  through  it.  He  could  not  even  turn  ^ 
furrow  for  agricultural  purposes,  because  this  would  partially  pro- 
duce the  same  resulf 

I  am  of  opinion  that  the  plaintiff  has  no  such  interest  in  the 
percolating  waters  found  in  the  defendant's  land  as  will  support  this 
action. 

It  is  next  argued,  however,  that  the  fact  that  the  plaintiff^  and 
those  whose  estate  he  has,  have  enjoyed  the  stream  flowing  firom  the 
spring  for  upward  of  fifteen  years  without  interruption,  and  ad- 
versely to  the  defendant  and  his  grantor,  will  support  a  presumption 
of  a  grant  of  an  easement  by  the  latter  to  the  former. 

The  presumption  of  the  giant  of  an  easement,  when  indulged,  ia 
because  the  conduct  of  the  other  party,  in  submitting  to  the  use  for 
such  a  length  of  time  without  objection,  cannot  be  accounted  for 
on  any  other  hypothesis.  The  acts  done  by  the  party  claiming  the 
benefit  of  the  presumption,  and  his  predecessors  in  estate,  must^ 
however,  have  been  in  themselves  such  as  the  other  party  having 
the  right  to  object  to,  or  complain  of,  did  neither,  but  submitted  to 
them  without  objection  or  challenge.  Suqh  acts,  if  continued 
during  a  sufficient  period  of  time  under  such  circumstances,  would 
raise  the  presumption  relied  upon.  But  it  will  be  seen  at  once  that 
McOue,  or  those  from  whom  he  purchased,  could,  in  the  nature  of 
things,  have  no  right  to  complain  that  the  water  in  the  artificial 
channel,  after  leaving  the  spring,  was  appropriated  below  by  the 
owners  of  the  Hanson  lot  If  they  had  no  right  to  complain  in  the 
first  instance  we  are  not  driven  to  the  presumption  of  the  grant  of 
an  easement  to  account  for  why  they  did  not  complain. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Judgment 
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Hm  kgUlatan  pmitd  aa  aet  raqniring  the  ouurter  of  aaj  ▼ewel  ftniTing  m 
tiM  poit  of  San  FnmoiMO  from  any  port  oat  of  tho  State,  to  make  a  report 
cf  tbo  eoDditkmy  ooeapatkm,  eta,  of  ereiy  person  or  paoeenger  not  being  a 
ettben  of  the  United  States.  The  act  also  required  the  owner  or  consignee 
of  the  Teasel  to  give  a  bond  for  each  passenger  inolnded  in  saoh  report,  con- 
ditioned to  indemnify  each  and  every  town,  county  or  dty  against  all  costs 
and  expenses  incurred  for  the  relief  or  support  of  the  persons  named  in  the 
bond,  within  two  years  from  the  date  of  Uke  bond.  In  an  action  brought 
•gainst  defendants  to  recoYer  a  forfeiture  fpr  a  failure  to  give  said  bonds, 
the  eomplaint  alleged,  among  other  things,  that  defendants'  steamship 
bionght  four  passengers,  not  dtixens  of  the  United  States ;  that  the  master 
had  duly  made  his  report  thereof,  but  that  the  defendants  had  refused,  after 
due  request,  to  giro  the  bonds  as  required  by  statute.  The  answer  alleged 
that  the  said  four  passengers  were  persons  in  the  prime  of  life,  sound  in 
body  and  mind,  and  neither  paupers,  vagabonds,  nor  criminals.  On  demurrer 
to  the  answer,  held,  that  so  much  of  the  aet  as  required  a  bond  for  person* 
sound  in  body  and  mind,  and  neither  paupers  nor  criminals,  was  in  violatioA 
of  the  constitution  of  the  United  SUtes  and  void* 

Apfbal  from  the  distriot  court  of  the  twelffh  jndidal  district^ 
dty  and  ooimtj  of  San  Franoisoo. 

«  The  fiutts  are  stated  in  the  opinion. 

MeAUisters  S  Bergin,  for  appellant!.  The  term  "  oommeioe,''  at 
need  in  the  oonstitntiony  includes  interooorse  with  foreign  nations 
and  between  the  sereral  States.  GHbbom  r.  Offden,  9  Wheat  1 ; 
People  r  Raymond,  84  Oal.  497. 

The  power  to  regulate  commerce  includes  the  power  to  regulate 
the  transportation  of  passengers.  Smith  t.  Turnery  and  Narria  t» 
I%B  City  of  Boston,  7  How.  (IT.  S.)  288 ;  id.  401. 

Oongress  has  prescribed  regulations  for  the  transportation  of 
paesengersy  and  its  action  in  regard  thereto  is  exclusiye.  Oon* 
gress  has,  from  time  to  time,  prescribed  all  the  regulations  deemed 
necessary  for  the  transportation  of  passengers.  The  number  of 
persons,  extent  of  accommodation,  character  and   treatment  of 
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passengers^  are  all  matters  that  it  has  already  folly  regalatecU 
The  '^  wearing  apparel  in  actual  use,  and  other  personal  effects  (not 
merchandise),  professional  books,  implements,  instruments,  and 
tools  of  trade,  occupation  or  employment,  of  persons  arriving  in  the 
United  States "  are  exempt  from  duty.  13  IT.  S.  Stat  at  Large, 
390;  12  id.  3;  lOid.  69,  716;  1  Brightly's  Dig.  373,  §236;  2  id. 
159,  §  28.  These  acts  of  congress  indicate  the  manner  and  extent 
to  which  congress  has  deemed  it  necessary  to  regulate  commerce  in 
this  particular. 

The  acts  of  the  legislature  upon  the  point  now  under  considera- 
tion cannot  be  maintained  as  an  exercise  of  the  police  power. 

Under  the  police  power  the  State  has  the  right  to  exclade  from 
its  territory  all  paupers,  yagabonds,  and  fugitives  from  justice. 
This  results  from  the  inherent  right  existing  in  all  communities  of 
self-preservation,  but  this  'right  does  not  sanction  or  justify  the 
exclusion  of  persons  who  are  not  vagabonds,  paupers,  or  fngitiyes 
from  justice.  7  How.  (U.  S.)  426,  427 ;  Orandall  v.  The  State  of 
Nevada,  6  Wall.  48. 

ff.  H.  Brynsy  district  attorney  of  San  Frandsoo,  T.  W.  Freelon 
and  Jo  Hamilton,  attorney-general,  for  respondent. 

The  law  in  question  is  a  regulation  of  internal  police.  The  bond 
required,  or  the  commutation  money  under  it,  are  neither  of  them 
a  duty,  nor  are  the  alien  passengers  named  in  the  complaint  imports. 
An  import  is  an  article  upon  which  a  duty  may  be  leried.  The 
duty  is  specific  or  ad  vcdorem.  Brown  v.  Maryland,  12  Wheat 
437.  Commerce  does  not  mean  any  thing  that  is  not  connected 
with  buying  or  selling.  7  How.  (U.  S.)  416.  Congress  has  not 
legislated  upon  the  subject  before  the  court,  and  until  it  does  so  the 
States  under  their  reserved  power  can  do  so.  GUlman  v.  PhUadeU 
phia,  3  Wall.  713 ;  Steamship  Go.  v.  Port  Wardens  of  New  Orleans^ 
6  id.  31 ;  Steamship  Go.  y.  Joliffe,  2  id.  450. 

Crockett,  J.  This  is  an  action  against  an  American  passenger 
vessel,  built,  owned  and  registered  at  the  port  of  New  York,  and 
engaged  in  the  passenger  trade  between  the  ports  of  San  Francisco, 
in  this  State,  and  of  Panama,  in  the  Uepublic  of  New  Granada,  to 
eDforce  the  collection  of  certain  forfeitures  alleged  to  have  been 
mcurred  for  the  violation  of  tbe  provisions  of  an  act  oF  the  legisla- 
ture of  this  State,  entitled  '^  An  act  concerning  passengers  arriring 
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in  the  ports  of  the  State  of  OaUfomia^"  approred  May  8, 1862  (State. 
1852»  p.  78),  as  amended  by  the  act  of  April  2, 1853  (Stats.  1858,  p. 
11).  The  act  proYides,  in  snbetanee,  that  the  master  of  any  yessel 
arriving  at  the  port  of  San  Franoieoo  from  any  port  ont  of  this  State 
■hall  make  to  the  oommiasioner  of  emigrants  a  report  in  writing, 
dnly  Terifled,  stating  the  name,  place  of  birth,  time  and  place  of 
natoraliaation,  last  residence,  age  and  oooapation  of  erery  person  or 
passenger  who  shall  hare  landed  from  such  yessel  on  her  last  Toyage 
to  snch  port,  not  being  a  citizen  of  the  United  States,  and  who  shall 
have,  within  the  last  preceding  twelve  months,  arrived  from  any 
conntry  ont  of  the  United  States,  at  any  place  within  the  United 
States,  and  who  shall  not  have  been  bonded,  or  who  have  paid  the 
eommntation  money,  according  to  the  provisions  of  this  act  or  any 
former  act  The  master  is  also  required  to  state  in  said  report  if 
any  of  said  passengers  or  persons  so  reported  are  lunatic,  idiot,  deaf, 
dnmb,  blind,  crippled,  or  infirm;  and  if  so,  whether  they  are  accom- 
panied by  any  relatives  likely  to  be  able  to  support  them,  and  also 
whether  any  of  said  passengers  are  persons  convicted  of  any  inta- 
mons  crime,  or  of  a  felony,  so  far  as  the  same  may  be  within  the 
knowledge  of  said  master.  Certain  penalties  are  imposed  on  the 
master  for  his  fidlure  to  make  the  required  report,  or  for  making  a 
fidse  report  It  is  then  made  the  duty  of  the  mayor,  on  receiving 
said  report,  to  require,  by  his  indorsement  thereon,  that  the  owner 
or  consignee  of  the  vessel  shall  give  a  joint  and  several  bond,  with 
two  sureties,  in  the  sum  of  five  hundred  dollars,  for  each  and  every 
passenger  included  in  such  report,  conditioned  to  indemnify  and 
eave  harmless  each  and  every  county,  town,  or  city  in  this  State, 
«nd  also  the  trustees  of  the  several  State  hospitals,  against  all  costs 
and  expenses  which  may  be  by  them,  or  any  of  them,  necessarily 
incurred  for  the  relief,  support,  or  medical  care  of  the  persons 
named  in  the  bond,  within  two  years  from  the  date  of  such  bond, 
or  in  lieu  of  sureties,  the  bond  may  be  secured  by  a  mortgage  on 
real  estate,  or  by  a  deposit  of  bonds  of  the  United  States  or  of  this 
State.  The  sureties  are  required  to  justify  as  to  their  sufficiency,  and 
a  fee  is  to  be  paid  by  the  owner  or  consignee  for  the  justification.  A 
separate  bond  with  separate  sureties  is  required  for  each  passenger, 
but,  in  lieu  of  the  bond,  the  owner  or  consignee  may  commute 
therefor  by  paying  five  dollars  in  cash  for  each  passenger  included 
in  said  report  It  is  further  provided  that  whenever,  in  the  opinion 
«t  snoh  mayor,  there  be  among  the  passengers  in  any  vessel  any 
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lunatic,  idiot,  deaf,  dumb,  cripple,  or  infirm  person  not  memben  of 
families,  or  who,  from  attending  circumstances  are  likely  to  beoome 
permanently  a  public  charge,  or  who  have  been  paupers  in  any  other 
country,  or  who  from  sickness  or  disease  existing  either  at  the  time 
of  departure  from  the  port  of  departure,  or  at  the  time  of  their 
amTal  in  any  part  of  this  State,  are  a  public  charge,  or  likely  soon 
to  become  so,  it  shall  be  the  duty  of  such  mayor  to  require  in  the 
indorsement  made  according  to  section  two  of  this  act,  or  in  dnj 
subsequent  indorsement  or  indorsements,  in  addition  to  the  bond 
provided  for  in  section  two,  that  the  owner  or  consignee  of  such 
vessel  shall  execute  for  every  such  passenger  a  further  bond,  joint 
and  several,  to  the  people  of  this  State,  in  the  sum  of  one  thousand 
dollars. 

Such  bond  shall  be  conditioned  and  secured  in  the  manner  already 
stated.  If  any  person  for  whom  a  bond  is  given  shall,  within  the 
period  specified  in  the  bond,  become  a  charge  upon  any  city,  town, 
or  county  in  this  State,  or  upon  either  of  the  State  hospitals,  suit 
may  be  brought  on  the  bond,  and  a  recovery  had  for  such  sum  as 
was  expended  in  the  care  or  support  of  the  person  ramed  in  the 
bond;  and  all  moneys  received  for  commutation  are  to  be  paid  int(» 
the  State  treasury,  into  the  hospital  ftind,  and  to  be  applied  exclus- 
ively toward  the  support  of  State  hospitals. 

The  act  further  provides  that  in  lieu  of  the  bond  for  blind,  deaf 
and  dumb,  cripples,  or  other  disabled  persons,  the  owner  or  con* 
^signee  may  commute  by  the  payment  of  such  sum  as  the  commis- 
sioner of  emigrants  shall  deem  reasonable. 

The  complaint  alleges  that  on  a  voyage  from  Panama  to  San 
Francisco  the  steamship  Constitution  brought  as  passengers,  and 
landed  at  the  latter  port,  four  persons  as  passengers  who  were 
natives  and  citizens  of  New  Granada ;  that  the  masfcer  on  his  arrival 
duly  made  his  report  to  the  commissioner  of  emigrants,  including 
therein  the  names  of  the  four  passengers  aforesaid,  and  that  the 
mayor,  by  his  indorsement  on  said  report,  had  duly  required  bonds 
to  be  given  for  those  passengeas,  as  required  by  the  statute ;  but 
that  neither  the  owner  or  consignee  had  given  the  required  bond  or 
paid  the  requisifce  commutation  money,  and  had  refused  either  (o 
give  the  bond  or  pay  the  commutation.  The  statute  declares  that 
dl  forfeitures  incurred  under  the  act  by  the  owner  or  consignee  shall 
be  a  lien  upon  the  vessel,  to  be  enforced  by  a  proceeding  in  r&tn,  and 
the  action  is  brought  to  enforce  this  lien.    The  answer  admits  that 
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the  passengers  were  brought  and  landed  as  charged  in  the  com- 
plainty  and  that  they  were  natives  and  citizens  of  New  Granada,  and 
ayers  that  they  were  taken  on  board  as  passengers  in  the  ordinary 
coarse  of  the  business  of  the  Tessel,  and  that  when  landed  in  San 
Francisco  they  were  persons  in  the  prime  of  life^  in  the  full  possession 
of  their  faculties,  perfectly  sound  in  body  and  mind,  neither  paupers, 
vagabonds  or  criminals,  and  in  all  respects  competent  to  earn  a 
liyelihood.  The  court  sustained  a  demurrer  to  the  answer,  and  the 
defendant  declining  to  amend,  a  final  judgment  was  entered  for  the 
plaintiff,  from  which  the  defendant  appeals.  The  only  question  pny 
sented  for  our  decision  is,  whether  or  not  so  much  of  the  statute  as 
requires  a  bond  to  be  given  or  commutation  money  to  be  paid  on 
the  passengers  described  in  the  answer  is  in  violation  of  the  consti- 
tution  of  the  United  States,  and  therefore  void.  The  act  is  claimed 
to  be  repugnant  to  that  portion  of  article  one,  section  eight,  of  the 
Federal  constitution,  which  provides  that  congress  shall  have  the 
power  ^  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes,'^  and  to  that  portion  of 
section  ten  of  the  same  article  which  provides  that  '^  no  State  shall, 
without  the  consent  of  the  congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws." 

In  considering  the  grave  question  here  presented,  it  is  to  be 
observed  in  limine,  that  whatever  may  have  been  the  real  purpose  of 
the  statute,  its  ostensible  purpose  was  to  provide  police  and  sanitary 
regulations,  to  prevent  the  people  of  this  State  from  becoming 
chargeable  with  the  support  and  maintenance  of  persons  imported 
firom  foreign  countries,  who  either  then  were,  or  were  soon  after, 
liable  to  become  a  public  charge.  If  it  were  conceded  that  this  was 
the  real  purpose  of  the  statute,  and  that  its  provisions  are  reasonably 
adapted,  and  were  intended  to  secure  this  result,  and  this  only,  there 
would  be  an  end  to  the  argument ;  for  in  all  the  numerous  adjudica- 
tions which  have  been  had  in  respect  to  the  power  of  the  several 
States  to  interfere  with  commerce  under  the  clauses  of  thd  constitution 
above  referred  to,  it  has  never  been  doubted  that  a  State  has  the 
power,  by  proper  police  and  sanitary  regulations,  to  exclude  from 
its  limits  paupers,  vagabonds,  and  criminals,  or  sick,  diseased 
infirm,  and  disabled  persons,  who  were  liable  to  become  a  public 
charge,  or  to  admit  them  only  on  such  terms  as  would  prevent  the 
Stale  fh>m  being  burdened  with  their  support    To  surrender  this 
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power  would  be  to  abandon  one  of  the  higlMt  piieiogattTes  of  kmd 
•df-govenunenty  one  of  the  chief  fdnotions  of  which  is  to  preserve 
fhe  public  health  and  to  repress  crime.  In  this  respect  the  statute 
under  consideration  diffen  widely  fh>m  that  which  we  had  occasion 
to  consider  in  P$opU  r.  Ra/ymandy  M  OaL  495.  The  statute  dis- 
cussed in  that  case  was  designed  solely  for  rerenue  purposes,  and 
was  intended  to  raise  rexenue  for  the  support  of  the  State  go?em- 
ment  firom  a  stamp  tax,  imposed  on  passenger  contracts  with  per- 
sons about  to  depart  firom  this  State  on  passenger  ressels.  We  held 
this  to  be  a  regulation  of  oommeroey  within  the  meaning  of  section 
eighty  article  one,  of  the  Federal  constitution,  and  that  congress  bar* 
ing  legislated  on  the  same  subject,  by  requiring  a  Federal  revenue 
stamp  to  be  affixed  to  all  passenger  contracts,  its  authority  was 
paramount,  and  when  exercised  excluded  all  State  legislation  on  the 
same  subject  We,  therefore,  held  the  statute  to  be  void.  But  we 
did  not  decide  whether  or  not,  in  the  absence  of  legidation  by  con* 
gress  on  the  same  subjeci^  the  State  would  haye  had  the  constitu* 
tional  power  to  enact  the  statute  which  was  considered  in  that  case. 
But  while  conceding  the  authorily  of  the  State  to  enact  police 
and  sanitary  regulations  for  preserving  the  health  and  morals  of  the 
people,  counsel  insists  that  this  statute  is  neither  the  one  nor  the 
other,  so  £Eur  as  it  operates  upon  persons  who  at  the  time  of  landing 
are  neither  paupers,  vagabonds  nor  criminals,  or  affected  with  any 
mental  or  bodily  infirmily,  but  on  the  contrary  are  perfectly  sound 
in  body  and  mind,  and  in  every  way  fitted  to  earn  a  support.  It  is 
said  that  police  and  sanitary  regulations  can  have  no  just  applica- 
tion to  persons  of  this  description,  and  that  it  is  an  abuse  of  terms 
to  say  that  they  are  proper  subjects  for  such  regulations,  because, 
possibly,  they  may  at  some  future  day  become  paupers,  vagabonds, 
or  criminals,  or  sick,  infirm,  or  otherwise  disabled.  This  Tiew  of 
the  question  appears  to  me  to  be  unanswerable.  It  is  a  misnomer 
to  call  that  a  police  regulation,  in  the  sense  in  which  that  term  is 
here  applied,  in  so  fSur  as  it  operates  upon  persons  of  good  morals 
and  upright  character,  and  who  are  not  more  likely  than  the  average 
of  mankind  to  become  paupers,  vagabonds,  or  criminals ;  and  it  is 
equally  a  misnomer  to  term  that  a  sanitary  regulation  which  applies 
only  to  persons  in  good  health  and  of  sound  mind,  and  who  are  not 
more  liable  than  other  people  hereafter  to  become  a  public  chaigr 
from  sickness  or  infirmity.  The  power  to  make  police  or  sanitary 
regulations  i»escribing  the  terms  on  which  certain  classes  of  per 
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sons  shall  be  admitted  into  this  State,  neoeesarily  indades  the 
power  to  exclude  them  altogether  if  they  fiul  to  comply  with  the 
prescribed  conditions.  If  a  criminal  from  a  penal  colony  should  be 
required  to  pay  one  hundred  dollars  upon  his  entrance  into  this 
State,  he  might  be  excluded  altogether  if  he  refused  to  pay  the 
required  sum,  or  a  pauper  flrom  a  foreign  almshouse  might  be  refused 
permission  to  land  in  this  State  on  any  terms,  or  might  be  reoeiyed 
on  such  conditions  as  the  State  may  prescribe.  These  would  be 
merely  police  regulations,  in  the  proper  and  just  sense  of  that  term. 
But  if  the  State,  under  the  pretense  of  police  or  health  regula- 
tions, should  enact  that  no  person  should  hereafter  enter  this 
State,  unless  he  would  first  pay  a  sum  of  money,  or  give  a 
bond,  with  sureties,  for  his  future  good  beharior,  or  conditioned 
that  he  would  not  become  a  public  charge  during  his  sojourn  in 
this  State,  this  could  in  no  just  sense  be  termed  a  police  or 
sanitary  regulation,  in  so  far  as  it  would  be  applicable  to  per- 
sons of  good  character  and  morals,  and  who  were  sound  in  body 
and  mind.  If  the  State  could  exercise  such  a  power  as  this, 
under  the  pretense  of  preserving  the  public  health  and  morals,  it  is 
obvious  that  it  might  destroy  the  entire  passenger  traffic  between 
this  State  and  foreign  countries,  and  even  with  our  sister  States. 
It  might,  for  the  same  reason,  prohibit  the  importation  of  all 
merchandise  from  foreign  countries,  for  fear  that  it  might  be 
infected  with  some  secret  cause  of  disease  which  in  the  fdture  might 
possibly  damage  the  health  of  the  community.  While  the  legisli^ 
ture  may  exercise  a  wide  discretion  as  to  the  proper  subjects  for 
police  and  sanitary  regulations,  and  as  to  the  proper  mode  of  pre« 
serving  the  health  and  morals  of  the  community,  by  means  of  these 
regulations,  it  cannot,  under  color  of  this  power,  enact  laws  which, 
in  no  proximate  degree,  are  germain  to  the  subject  I  am,  there- 
fore^ of  opinion  that  a  statute  which  obstructs  the  entrance  into 
this  State  of  persons  who  are  neither  paupers,  vagabonds  nor 
criminals,  or  in  anywise  unsound  or  infirm  in  body  or  mind,  is  not 
an  exercise  of  the  police  power  of  the  State,  in  any  just  sense  of 
that  term. 

Assuming  these  conclusions  to  be  correct,  and  that  the  statute  in 
question  is  not  a  police  or  sanitary  regulation,  as  applied  to  these 
passengers,  it  remains  to  be  considered  whether  it  is  not,  neverthe 
less,  a  valid  enactment    Oonceding  it  to  be  a  regulation  of  com« 
meroe  between  this  State  and  foreign  nations,  the  grave  question 
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arises  whether  it  was  within  the  constitutional  power  of  the  legiala- 
tnre  to  enact  it  There  is,  perhaps^  no  question  of  constitutional 
construction  which  has  been  so  elaborately  discussed  by  the  highest 
courts  in  this  country  as  that  which  relates  to  the  power  of  con- 
gressy  and  of  the  seyeral  States  respectiTcly,  in  regulating  commerce 
with  foreign  nations.  Whatever  doubts  may  originally  haye  existed 
in  iiespect  to  the  concurrent  power  of  congress  and  the  several 
States  over  this  subject,  it  is  now  well  settled  that  when  congress 
undertakes,  by  its  legislation,  to  regulate  a  particular  branch  of 
our  foreign  commerce,  its  authority  in  this  respect  is  paramount,  and 
is  exclusive  of  all  action  by  the  several  States  on  that  particulai 
subject.  People  v.  Raymond,  supra,  and  cases  there  cited.  But 
it  has  long  remained  a  doubtful  question,  of  the  gravest  import, 
whether  or  not,  in  the  absence  of  legislation  on  the  same  subject  by 
congress,  a  State  might  not  legislate  for  itself  in  respect  to  its  com- 
merce with  foreign  nations.  This  question  was  elaborately  reviewed 
by  the  eminent  jurists  who  then  composed  the  supreme  court  of  the 
United  States,  in  what  are  known  as  The  Passenger  Gases,  7  How. 
283.  In  the  very  able  opinions  which  were  delivered  by  the  several 
members  of  the  court  in  these  cases  the  argument  on  Ihis  question 
was  apparently  exhausted;  and  yet,  notwithstanding  the  great 
learning  and  ability  which  characterizes  them,  so  voluminous  are 
these  opinions,  and  so  great  the  variety  of  topics  discussed,  that  it 
is  not  easy  to  determine  what  was  the  precise  result  reached  by  a 
majority  of  the  court  on  this  particular  point.  A  similar  doubt  as 
to  the  result  of  these  conflicting  opinions,  on  this  point,  appears  to 
have  been  entertained  by  the  same  court  in  the  late  case  of  Orandatt 
V.  State  of  Nevada,  6  Wall.  35.  In  delivering  the  opinion  of  the 
court  in  that  case,  Mr.  Justice  Miller  says : 

^^The  proposition  that  the  power  to  regulate  commerce,  as 
granted  to  congress  by  the  constitution,  necessarily  excludes  the 
exercise  by  the  States  of  any  of  the  power  thus  granted,  is  one 
which  has  been  much  considered  in  this  court,  and  the  earlier  dis- 
cussions left  the  question  in  much  doubt  As  late  as  the  January 
term,  IS49,  the  opinions  of  the  judges  in  The  Passenger  Cases  show 
that  the  question  was  considered  to  be  one  of  much  importance  in 
those  cases,  and  was  even  then  unsettled,  though  previous  decisions 
of  court  were  relied  on  by  the  judges  themselves  as  deciding  it  in 
diflTerent  ways.  It  was  certainly,  so  far  as  those  cases  affected  it« 
left  an  open  question. 
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''  In  the  case  of  Ooolejf  t.  Board  of  Wardens,  four  yean  later,  the 
Hune  question  came  directly  before  the  oonrt  in  reference  to  the 
local  laws  of  the  port  of  Philadelphia  concerning  pilots.  It  was 
idaimed  that  they  constituted  a  regulation  of  commerce,  and  were 
therefore  void.  The  court  held  that  they  did  come  within  the  mean- 
ing of  the  term  '  to  regulate  commerce/  but  that,  until  congress 
made  regulations  concerning  pilots,  the  States  were  competent  to 
do  so. 

^^  Perhaps  no  more  satisfactory  solution  has  ever  been  given  of 
this  vexed  question  than  the  one  ftimished  by  the  court  in  that 


ic 


^After  showing  that  there  are  some  powers  granted  to  congress 
which  are  exclusive  of  similar  powers  in  the  States,  because  they  are 
declared  to  be  so,  and  that  other  powers  are  necessarily  so  from  their 
very  nature,  the  court  proceeds  to  say  that  the  authority  to  regulate 
commerce  with  foreign  nations  and  the  States  includes  within  its 
compass  powers  which  can  only  be  exercised  by  congress,  as  well  as 
powers  which,  from  their  nature,  can  best  be  exercised  by  the  State 
legislatures — to  which  latter  class  the  regulation  of  pilots  belongs. 
'  Whatever  subjects  of  this  power  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of  regulation,  may  justly  be 
said  to  be  of  such  a  nature  as  to  require  exclusive  legislation  by 
congress.' 

'^  In  the  case  of  Oilman  v.  PAiladelphta  this  doctrine  is  re-affirmed, 
and,  under  it,  a  bridge  across  a  stream  navigable  from  the  ocean, 
authorized  by  State  law,  was  held  to  be  well  authorized  in  the  absence 
of  any  legislation  by  congress  affecting  the  matter. '' 

The  proposition  here  announced  is,  that  when  a  regulation  of  our 
foreign  commerce  is  national  in  its  character — that  is  to  say,  when 
it  is  of  such  a  nature  that  the  power  to  enact  it  can  be  most  advan* 
tageously  and  appropriately  exercised  by  congress  under  a  gen^ial 
system,  applicable  alike  to  the  whole  nation  and  all  its  parts,  then 
congress  has  the  exclusive  power  to  legislate  upon  it,  and  the  States^ 
severally,  have  no  power  to  deal  with  it.  But,  if  the  regulation  be 
local  in  its  nature,  and  demanding  varying  rules,  so  as  to  adapt  it 
to  particular  localities,  it  is  within  the  province  of  the  State  legisla- 
tures to  adopt  such  local  rules  and  regulations,  in  the  absence  of 
legislation  by  congress  on  that  particular  subject.  This  must  be 
•ooepted  as  the  latest  expression  of  opinion  on  this  vexed  question, 
by  our  highest  judicial  tribunal,  to  whose  authority  it  is  our  duty  to 
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defer  in  its  oonstrootioQ  of  the  oonstitatioii  of  the  United  Ststea 
Tested  by  this  rnle^  the  strtate  nnder  disoossion  is,  in  my  opinloiit 
onoonstitationaL 

It  seeks  to  apply  to  emigrants  from  foreign  countries  landing  on 
onr  shores  onerons  conditions  not  exacted  from  them  at  other  of  onr 
domestic  ports,  and  not  imposed  upon  them  by  any  act  of  congreas. 
The  regulation  is  not  local  in  its  nature  or  character^  and,  if  con- 
gress deemed  it  wise  to  do  so,  could  as  well  be  enforced  at  the  port 
of  New  York,  or  any  other  of  our  great  ports,  as  at  San  Frandsco. 
Oongress  haying  omitted  to  establish  such  regulations,  and  to  im* 
pose  such  burdens  on  foreign  emigrants,  the  presumption  is  that  it 
deems  it  unwise  or  impolitic  to  do  sa  But,  howerer  this  may  be, 
under  the  construction  giren  to  the  Federal  constitution  in  OrandaB 
T.  Stai$  of  Nevada,  congress  has  the  exdusiTe  power  to  establish 
such  regulations  as  these. 

Judgment  reyoneed  and  cause  remanded^  with  an  order  toiiiedia* 
Met  court  to  ovinrula  the  demnrrer  to  the  answer. 
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CtenoB  T.  Hoin^  exeoator,  eta,  appdkBt» 

<#  V.  T.  11.) 

fW  vtqoirilet  of  a  gift  mum  hum^  are :  1.  It  most  be  made  with  a  Tiew  w 
doBOff^a  deatli  fxom  preoent  Ulneee  or  from  eztemal  and  apprehended  peril. 
9.  TIm  donor  must  die  of  that  ailment  or  periL    8.  There  must  be  a  delivery. 

The  defendant's  testator,  being  aboat  eigh^  years  of  age  and  in  idling  health* 
made  an  absolute  assignment  of  twenty  shares  of  bank  stock  to  his  grand- 
tanghter,  and  handed  the  assignment  to  his  wife»  with  instmctlons  to  give 
tt  to  his  grand-danghter  in  case  of  his  death.  Five  months  after  he  died. 
HM.  (1)  that  it  was  a  valid  gift  eau$a  moHU;  and  (8)  that  the  court  could 
aDtoea  lt»  notwithstanding  the  iMt  that  tha  atosk  had  not  been  transferred 
vpoB  tha  books  of  the  bank. 

Afpial  from  a  judgment  of  the  g«iMnl  term  of  the  eapreme 
oomr^  aflSmiiiig  judgment  in  &yor  of  the  plaintiff,  entered  on  the 
feport  of  a  referee. 

Action  against  an  executor  for  the  reoorery  of  twenly  shares  of 
the  stock  of  the  Bank  of  Oommeroe  of  New  York,  or  the  Talne 
thereof^  which  plaintiff  daims  as  a  gift  eausa  mortis  from  defend* 
anf  s  testator.  The  fiicte  are  safflciently  stated  in  the  opinion.  The 
referee  directed  judgment  that  the  executor  permit  the  transfer  of 
sud  stock  on  the  books  of  the  bank,  and  surrender  the  certificate 
to  that  purpose  J  and  that  all  dividends  be  accounted  for  after  tea* 

Vol  X.— 40 


314  NEW  YOItK, 


Giimes  ▼.  H^e. 


tator's  deaths  and  in  case  the  stock  ^as  sold^  that  executor  pay  the 
▼alne  out  of  the  estate.    Judgment  accordingly. 

John  H,  Reynolds,  for  appellant^  argned  that  the  facts  did  not 
constitute  a  valid  gift  catcsa  mortis,  and  cited  1  Story's  £q.,  §  607,  a; 
2  R«df.  on  WiUs,  299, 300, 302 ;  Weston  v.  Eight,  5  Shep.  287 ;  McN. 
&  G.  664 ;  Duffield  v.  Elwes,  1  Bligh.  N.  S.  533  ;  Wells  v.  Tucker,  3 
Binney,  366 ;  Irish  y.  Hutting,  47  Barb.  370 ;  Dexheimer  v.  Oautier, 

5  Bob.  223  ;  Edwards  v.  Jones,  1  Myl,  &  Craig,  226 ;  1  White  & 
Tudor's  Lead.  Cases,  837 ;  May  on  Vol.  Alienations,  381  to  400 ; 
Harris  t.  Clark,  3  N.  Y.  93, 121 ;  2  Kent's  Com.  438 ;  Farquarson 
V.  Cave,  2  Coll.  356;  Dana  v.  Munro,  38  Barb.  530 ,  N.  Y.  H.  R.  R, 
Co.,  V.  Schuyler,  34  N.  Y.  80 ;  Ward  v.  Turner,  2  Vesey,  Jr.,  431 ; 
Pennington  v.  Oettings,  2  Gill.  &  Johnson,  208 ;  Ellison  y.  Ellison, 

6  Vesey,  656 ;  1  Story's  Eq.  433,  note ;  1  Vesey,  Jr.,  60 ;  Pulvertoft 
T.  Pulverto/t,  18  id.  91, 93, 99 ;  Fortescue  v.  Burnett,  3  Myl.  &  Keen, 
86 ;  Edwards  v.  Jones,  1  Myl.  &  C.  237  ?  Antrobus  v.  Smith,  12 
Vesey,  39 ;  Lambert  v.  Overton,  13  W.  227 ;  «7b7i««  v.  iocid,  1  Ch. 
Appeals,  25  ;  Dillon  v.  Coppin,  4  Myl.  &  Craig,  647 ;  Searle  v.  Law, 
15  Simons,  95 ;  Woodford  v.  Charnley,  28  Beavan,  96 ;  Pefifield  v. 
JfiwW,  4  Eq.  Case,  562 ;  Summer  v.  Dauby ^  25  Jurist  N.  S.,  part  1^ 
p.  426 ;  Ooningham  v.  Plunhett,  2  Young  &  OolL  0.  0. 246 ;  Price 
V.  Price,  14  Beavan,  698;  Scales  y.  i/awefo,  6  De  Gex,  McN.  &  O. 
43 ;  Weale  v.  OZKva,  17  Beavan,  252 ;  Pechham  v.  Taytor,  31  id.  260; 
Lambert  v.  Overton,  13  W.  Reporter,  227. 

Orlando  Meads,  for  respondent 

Peckham,  J.  On  the  19th  of  August,  1867,  the  alleged  donor 
being  the  owner  of  120  shares  of  stock,  included  in  one  certificate, 
in  the  Bank  of  Commerce  of  New  York  city,  made  an  absolute  as- 
signment in  writing,  transferable  on  the  books  of  the  bank  on  the 
surrender  of  the  certificate,  under  seal  and  witnessed,  of  twenty 
shares  thereof  to  this  plaintiff,  his  favorite  granddaughter,  for  value 
received,  as  the  assignment  purports,  and  appointed  her  his  attorney 
irrevocable  to  sell  and  transfer  the  same  to  her  use.  After  this  paper 
had  been  signed,  "  he  kept  it  by  him  for  awhile "  (how  long,  no- 
where appears),  and  afterward  handed  it  to  his  wife  to  put  with  the 
will  and  other  papers  in  a  tin  box  she  had.  When  he  gave  to  his 
wife  the  paper  so  drawn,  he  said  :  "  I  intend  this^for  Nelly.    If  I 
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die,  don't  give  thifi  to  the  execntorB ;  it  is'nt  for  them,  bnt  for 
Kelly ;  give  it  to  her,  herself."  She  asked,  '^  why  not  giye  it  to  her 
now?^  "  Well,'*  he  said,  " better  keep  it  for  the  present;  I  don't 
know  how  mnoh  longer  I  may  last  or  what  may  happen,  or  whether 
we  may  not  need  it"  This*  is  the  statement,  as  given  by  the  widow 
of  donor.  It  was  admitted  that,  at  the  time  of  executing  said 
instrument,  the  donor  was  from  seyenty-eight  to  eighty  years  of  age, 
was  in  failing  health,  and  so  continued  till  his  death,  January  23d, 
1868.    Upon  these  facts,  was  there  a  valid  gift  mortis  causa  t 

Upon  the  question  as  to  what  constitutes  such  a  gift,  the  authori- 
ties are  infinite,  not  always  consistent.  But  at  this  time  it  is  gen- 
erally agreed  that,  to  constitute  such  a  gift,  it  mast  be  made  with  a 
view  to  the  donor's  death  from  present  illness  or  from  external 
And  apprehended  peril.  It  is  not  necessary  that  the  donor  should 
be  in  extremis^  but  he  should  die  of  that  ailment  If  he  recovers 
irom  the  illness  or  survive  the  peril,  the  gift  thereby  becomes  void ; 
and  until  death  it  is  subject  to  his  personal  revocation.  2  Kent, 
444,  and  cases  cited ;  2  Sedfield  on  Wills,  299  et  seq, ;  1  Story's  £q.| 
•§  606,  etc.,  notes  and  authorities. 

In  the  next  place  there  must  be  a  delivery  of  it  to  the  donee  or  to 
«ome  person  for  him,  and  the  gift  becomes  perfected  by  the  death 
•of  the  donor. 

Three  things  are  necessary :  1.  It  must  be  made  with  a  view  to 
donor's  death.  2.  The  donor  must  die  of  that  ailment  or  periL 
3.  There  must  be  a  delivery.  The  appellant  insists  that  the  gift  in 
this  case  fulfills  neither  requisition. 

Was  this  gift  made  with  a  view  to  the  donor's  death  ?  It  is 
so  found  by  the  referee  as  a  question  of  fact.  What  the  witness 
intended  to  convey  by  the  term  ^'  failing  health  "  is  not  clear ;  but 
intendments  are  against  the  appellant  where  the  fact  is  left  uncer- 
tain.  There  is  nothing  in  the  case  inconsistent  with  the  idea  that 
the  tesi^ator,  when  he  signed  this  assignment,  was  confined  to  his 
bed,  and  so  continued  till  his  death ;  though  I  do  not  wish  to  be 
understood  as  saying  that  such  confinement  was  necessary  to  vali- 
date the  gift.  It  seems  that  he  died,  as  the  referee  finds,  from  this 
faihng  health,  in  five  months  thereafter ;  so  that  the  terms,  as  used, 
indicated  a  very  serious  ailment. 

True,  he  did  not,  and  of  course  could  not,  know  when  deatn 
would  occur  when  he  executed  this  assignment,  but  he  was  in 
apprehension  of  it    His  age  and  his  ^^ failing"  told  him  death  waa 
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near,  but  when  it  might  occar  he  had  no  (dear  oonviction.  An  ail- 
ment at  such  an  age  is  extremely  admonitory. 

From  these  facts,  can  this  court  say,  as  matter  of  law,  that  this 
testator  was  not  so  seriously  ill  when  he  executed  this  assignment 
as  to  be  apprehensiye  of  death ;  that  ho  was  not  legally  acting  "  in 
view^  of  death ;  that  he  was  not  so  ill  as  to  be  permitted  to  make 
this  sort  of  gift  P  True,  the  donor  died  five  months  thereafter ;  but 
we  are  referred  to  no  case  or  principle  that  limits  the  time  within 
which  the  donor  must  die  to  make  such  a  gift  yalid.  The  only 
rule  is  that  he  must  not  recover  from  that  illness.  If  he  do,  the 
gift  is  avoided.  The  authorities  cited  by  the  appellant's  counsel,  of 
Weston  T.  ffighi,  6  Shop.  (Me.)  287,  and  Staniland  y.  WilloU,  3  McN. 
ft  Oor.  Oh.  R  664,  are  both  instances  of  recovery,  and  the  gifts,  on 
that  ground,  declared  void.  In  the  latter  the  donor  and  his  com- 
mittee recovered  back  the  stocks  given,  because  of  his  recovery* 
The  first  case  is  improperly  quoted  in  2  Bedf.  300,  note  11,  as  not 
originally  authorizing  the  gift. 

The  declaration  of  the  donor,  that  his  wife  should  keep  the  assign* 
ment  and  not  hand  it  over  till  after  his  death,  as  he  did  not  know 
what  might  happen,  nor  but  that  they  might  need  it,  was  simply  a 
statement  of  the  law,  as  to  such  a  gift,  whether  the  declaration 
was  or  was  not  made.  Olearly  he  could  not  tell  whether  he  shonld 
die  or  recover  from  that  ailment  If  he  did  recover,  the  law  holds 
the  gift  void. 

The  transaction  as  to  such  a  gift  is,  the  donor  says,  I  am  ill,  and 
fear  I  shall  die  of  this  illness ;  wherefore  I  wish  yon  to  take  them 
things  and  hand  them  to  my  granddaughter  after  my  death; 
but  do  not  hand  them  to  her  now,  as  I  may  recover  and  need  them. 
A  good  dofuUio  mortis  causa  always  implies  all  this.  If  delivered 
absolutely  to  the  donee  in  person,  the  law  holds  it  void  in  case  the 
donor  recovers,  and  he  may  then  reclaim  it.  Staniland  v.  WiUoUp 
supra. 

To  make  a  valid  gift  mortis  eausOf  it  is  not  necessary  th(;t  thero 
should  be  any  express  qualification  in  the  transfer  or  the  delivery. 
It  may  be  found  to  be  such  a  gift  from  the  attending  circumstances^ 
though  the  written  transfer  and  the  delivery  may  be  absolute.  Se« 
the  last  case. 

I  think  this  donor  made  this  gift  *^  with  a  view  to  his  deaih,^ 
within  the  meaning  of  the  mle  on  that  subject 

9d.  This  also  settled  the  second  requisite,  as  it  is  admitted  th«l 
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lie  did  not  reoorer,  bat  died  of  this  '^fiuling  health,''  es  it  is  ex- 
pressed. 

3d.  Was  there  a  delirery  P  The  assignment  was  deliyersd  to  his 
wiie  for  the  donee.  She  thus  became  the  agent  of  the  donor.  So 
far  as  the  mere  deliyery  is  oonoemed,  this  is  sufficient  See  the 
elementary  writers  before  dted;  also  Drury  t.  Smith,  1  P.  W.  404; 
AsBtana  t.  Mosdm/y  4  Oush.  87 ;  (kutani  t.  SchuyUfy  1  Paige^  316 ; 
Bamman  t.  Sidlinger,  8  Shep.  (Me.)  185 ;  Wells  y.  Tucker,  3  Binn; 
366 ;  jBufd&r  r.  JButUer,  19  Barb.  931.  Such  a  deliyery  to  be  giyen. 
to  the  grantee  after  the  grantor's  death,  is  good  as  to  a  deed  of  real 
estate.    Hathaway  y.  Payne,  34  N.  Y.  92. 

It  is  urged  that  this  gift  was  not  completed ;  that  the  stock  was 
not  transferred  on  the  books  of  the  bank,  and  could  not  be  until  the 
•oertificate  held  by  the  donor  was  surrendered,  and  that  equity  will 
not  aid  yolunteers  to  perfect  an  imperfect  gift. 

Within  the  modem  authorities  this  gift  was  yalid,  notwithstand* 
ing  these  objections.  The  donor  by  this  assignment  and  power, 
parted  with  aJI  his  interest  in  the  stock  assigned  as  between  him 
and  the  donee,  and  the  donee  became  the  equitable  owner  thereof 
418  against  eyery  person  but  a  bona  fide  purchaser  without  notica 
Deliyery  of  the  stock  certificate  without  a  transfer  on  the  bank's 
books  would  haye  made  no  more  than  an  equitable  title  as  against 
the  bank  (JV.  F.  and  N.  ff.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  80,  and 
•oases  cited),  though  it  would  not  giye  a  legal  title  as  against  the 
4U3signor.  McNeil  y.  Tenih  Nat,  Bank,  46  N.  Y.  325,  just  decided, 
■and  according  to  the  case  of  Duffield  v.  Eltoes,  1  Bligh.  N.  S.  497, 
530,  decided  in  the  house  of  lords.  The  representatives  of  the 
donor  were  trustees  for  the  donee  by  operation  of  law  to  make  the 
gift  effectual.  See,  also,  to  the  same  effect,  E»  part  Pye^  18  Ves. 
140;  Kekewich  y.  Manning,  1  DeO.,  M.  &  G.  176;  Richardson  y. 
Richairdson,  3  Eq.  Gas.  686.  This  trust,  like  this  species  of  gift,  is 
peculiar.  This  trust,  like  the  gift,  is  reyocable  during  the  donor's 
Kfe,  and  is  perfected  and  irreyocable  by  his  death. 

This  extended  the  law  as  laid  down  by  Lord  Habdwiokb,  in 
Ward  y.  T^umer,  2  Yes.,  Sr.,  431,  442,  upon  this  subject,  and  our 
courts  haye  gone  in  the  same  direction  with  Duffield  y.  Elwes. 
Where  notes  payable  to  the  donor's  order  and  not  indorsed,  and 
ether  things  of  similar  character,  haye  been  given  mortis  causa^ 
courts  compel  the  representatives  of  the  dono^  to  allow  the  donee 
to  sue  in  their  name,  though  the  legal  title  has  not  passed.    Ses 
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last  case ;  Grwer  y.  Qrover,  24  Pick.  261 ;  ^  C^ase  t.  Redding^  IS 
Gray,  418 ;  Bates  t.  Kempton,  7  icL  382  ;  and  see,  also,  WeaterJo  v. 
De  WUi,  36  N.  Y.  840  ;  Walsh  y.  Sextouy  55  Barb.  251. 

The  equitable  title  to  this  stock  is  thus  passed  by  the  assignment, 
and  it  was  not  necessary  to  hand  oyer  the  certificate.  A  court  of 
equity  will  compel  the  donor's  representatives  to  produce  the  certif- 
icate that  the  legal  title  to  the  stock  may  be  perfected. 

As  there  is  great  danger  of  fraud  in  this  sort  of  gift,  courts  can* 
not  be  too  cautious  in  requiring  clear  proof  of  the  transaction* 
This  has  been  the  rule  firom  the  early  days  of  the  civil  law  (which 
required  five  witnesses  to  such  a  gift)  down  to  the  present  time. 
In  this  case  the  proof  of  the  assignment,  etc.,  is  entirely  clear,  the 
question  being  as  to  its  effect  The  judgment  should  be  affirmed^ 
with  costs  to  be  paid  out  of  the  estate. 

All  conoorr;  Allbv,  J.,  not  voting. 


Harktb,  appdUuit»  r.  Fruhl 
(#  ir.  T.  M.) 

— f^iU  Up  under  eeHnU  cetUr^e^tepurAtm-^temaiUiU  wUL 

PlaintUr entered  upon  dafendanf  i  hund  under  a  verbal  oontmet  of  parohafle,and 
■owed  erope  with  conBent  of  defendant.  Afterwaid  defendant  refused  to 
cany  ont  the  oontraet  of  sale  and  ejected  plaintiff.  HM,  that  plaintiff  waa 
entitled  to  the  erope. 

One  wbo  is  let  Into  possession  under  a  paiol  eontract  to  porohase  is  a  tenant 
at  will  so  fu  as  relates  to  the  emblements. 

Appsal  firom  a  judgment  of  the  general  term  of  the  supreme 
court  entered  upon  an  order  denying  motion  to  set  aside  a  non- 
suit for  a  new  trial 

The  action  was  to  recover  possession  of  a  quantity  of  oats  raised 
by  plaintiff  upon  land  of  Oharles  W.  Frink,  for  whom  defendants 
were  agents,  of  which  land  plaintiff  had  possession  under  a  parol 
agreement  to  purchase.  Plaintiff  was  nonsuited  upon  the  openmg 
of  his  counsel  to  the  jury.  The  allegations  in  the  opening  are  set 
forth  in  the  opinion.  Exceptions  were  ordered  to  be  heard  at  first 
instance  at  general  term. 
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I%oma8  M.  Webster^  for  appellant,  argaed  that  plaintiff  was  a 
tenant  at  will,  and  cited  Jackson  y.  Moncrieff  5  Wend.  26 ;  Jack^ 
9an  V.  Miller,  7  Cow.  747 ;  Lowry  v.  Tow,  8  Barb.  Oh.  407 ;  Wrighi 
V.  Moore,  21  Wend.  231 ;  Suffern  r.  Ibvmsmd,  9  Johns.  35 ;  Howard 
Y.Shaw,  M.  ft  W.  118;  Warring  y.  King,  id.  571;  PeckAam  y. 
Leary,  6  Duer,  498 ;  Burns  y.  Bryant,  31  N.  T.  453.  That  as 
Bueh,  he  was  entitled  to  the  emblements.  Chitty  on  Coni  325 ; 
Story  on  Coni,  §  956 ;  2  Blackstone,  258.  That  the  crops  being 
pnt  in  with  consent  of  owner,  defendant  was  entitled  to  them 
Like  y.  Mclnstry,  41  Barb.  186 ;  Benmtt  y.  Scutt,  18  Barb.  347 
Pierrpont  y.  Barnard,  2  Seld.  279 ;  Herrick  y.  Kem,  2  Am.  L.  C.  682.) 

'  A  Parsons,  for  respondents,  argaed  that  the  yerbal  contract 
was  so  far  consummated  as  to  take  the  case  oat  of  the  statute  of 
frauds,  and  cited  More  y.  Smedburgh,  8  Paige,  BOO ;  Harris  y.  Knick* 
erbocker,  5  Wend.  638.;  Smedburgh  r.  More,  26  id.  238;  41  Barb.  619, 
635 ;  Fry  on  Spec.  Per.  258.  That  if  plaintiff  was  entitled  to  specific 
performance  he  was  equitable  owner  (3  Barb.  Oh.  407;  IVaphagen 
y.  TVofhagen,  40  Barb.  537) ;  that  plaintiff  was  not,  in  any  sense,  t 
tenant  {DooUHle  rl  Eddy,  7  Barb.  74 ;  SmitJi  y.  Stewart,  6  Johns.  46 , 
Pierce  y.  Pierce,  25  Barb.  243 ;  81  id.  386) ;  that  plaintiff  haying  been 
turned  oqt  of  possession  cannot  maintain  repleyin  {Demott  y.  HageT" 
man,  8  Cow.  220;  Rich  y.  Baker,  3  Den.  79;  StockweU  y.  Pheips; 
84  N.  Y.  868) ;  that  at  law,  contract  was  yoid,  and  plaintiff  had 
no  title  to  the  land  or  to  the  crops  {Lane  y.  King,  8  Wend.  584; 
Shepard  y«  PhObriek,  2  Den.  174 ;  GiOett  y.  Bdlcofn,  6  Barb.  370 ; 
Aldrieh  y«  Reynolds,  1  Barb.  Oh.  613.) 

RA.PALLO,  J.  The  crop  of  oats  in  controyersy  was  alleged,  in  the 
opening  of  the  plaintiff's  counsel,  to  haye  been  sowed  by  the  plain- 
tiff  while  in  possession  of  the  land  under  a  parol  contract  of  pur- 
chase. It  was  also  offered  to  be  shown  that  the  crop  was  raised 
with  the  consent  of  the  yendor,  it  haying  been  a  part  of  the  agree- 
ment that  the  plaintiff  should  go  into  immediate  possession  of  the 
farm,  and  work  it  until  the  defendants,  who  were  the  agents  of  the 
vendor,  should  be  ready  to  carry  out  the  agreement  of  sale ;  that 
the  defendants  assisted  the  plaintiff  in  putting  in  the  crop,  receiy- 
ing  pay  from  him  for  their  work  as  hired  men  by  the  day ;  that 
afterward,  in  the  month  of  May,  the  defendants  expelled  the  plain 
tiff  from  the  farm  and  repossessed  themselyes  of  it,  and  the  yendoi 
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refaaed  to  oonrey  porsaant  to  the  agreement ;  thftt^  when  the  crop 
was  ripe>  the  plaintiff  oommenoed  hanresting  it,  bat  was  driTen  off 
by  the  defendants,  who  took  possession  of  the  oats  and  harvested 
theoL  The  plaintiff  also  offered  to  prove  that  the  defendants  had 
admitted  that  the  crop  belonged  to  hioL  The  jndge,  at  the  trials 
nonsnited  the  plaintiff  on  this  opening,  and  exception  was  doly 
taken.     . 

No  qaestion  appears  to  have  be^n  made  as  to  the  aathority  of  the 
defendants  to  represent  and  act  for  the  vendor,  who  was  their 
brother;  bat  the  nonsnit  appears  to  have  been  granted  and  sos- 
tained  at  general  term  on  the  ground  that  the  crop  was  port  of 
the  realty,  and  that  the  plaintiff,  having  no  legal  tiUe  to  the  land, 
could  have  none  to  the  crop ;  that  he  was  not  a  tenant,  for  the 
reason  that  no  action  would  lie  against  him  for  use  and  occupation ; 
and  further,  that  having  been  ejected  and  kept  out  of  possession 
of  the  land,  he  could  not  maintain  any  actioA  for  taking  the  crop 
when  he  was  out  of  possession. 

The  contract  of  sale,  not  being  in  writing,  was  void  by  the  statute 
of  frauds;  but  the  plaintiff's  possession  under  it  was  lawful,  so 
long  as  he  made  no  default.  He  was  in  possession  under  a  parol 
license  from  the  owner  to  occupy  and  work  the  farm  until  a  con- 
veyance should  be  executed  pursuant  to  the  agreement^  of  sale. 
The  invalidity  of  that  agreement  enabled  the  vendor  to  revoke  the 
license  at  any  time.  It  did  not  vest  in  the  plaintiff  the  title  to  the 
land,  but  does  it  necessarily  follow  that  he  acquired  no  title  to 
the  crop  which  he  had  sown  in  reliance  upon  the  owner's  permission 
to  occupy  and  work  the  farm  ?  Under  some  circumstances  a  grow* 
ing  crop  is  part  of  the  realty  and  passes  with  it ;  but  in  many  cases 
it  is  treated  as  a  chattel.  It  may  be  owned  by  one  person,  while  the 
title  to  the  land  is  wholly  in  another,  and  this  result  may  be  brought 
about  either  by  operation  of  law  or  by  express  contract  When 
planted  by  the  owner  of  the  soil,  it  constitutes  in  general  part  of  the 
realty,  and  will  pass  to  the  vendee  by  a  conveyance  of  the  land ;  but 
the  owner  of  the  soil  may  sell  a  crop  to  be  cut  without  conveying 
any  interest  in  the  land,  and  the  purchaser  will  acquire  title  to  it  as 
a  chattel,  even  though  not  fit  for  harvest  at  the  time  of  the  sale. 
Bvans  v.  RobwrU,  5  B.  ft  0.  839 ;  J(m$B  v.  FlifU,  10  A.  ft  R  753 : 
Sainsburtf  v.  Matthews,  4  M.  ft  W.  848 ;  Chraddock  v.  RtddUsbarger, 
2  Dana,  206;  NetacoTnb  v.  Ramefy  2  J.  B.  421,  note  a;  Austin  v 
daioyer,  9  Cow.  39,  42,  43.    So  if  a  lessor  covenants  with  a  lessee  for 
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jMn  that  he  shall  hare  the  emblementsy  the  property  in  ihe  com  ia 
weU  transferred^  though  it  be  not  aerered  daring  the  term. 
Hobart;  175. 

And  it  is  not  neceasarj  to  the  validity  of  an  agreement  by  the 
owner  of  the  soil,  whereby  another  acquires  an  interest  in  the  crops, 
that  the  relation  of  landlord  and  tenant  should  exist  between  them. 
An  agreement  to  allow  one  to  work  land  on  shares  for  a  single  crop 
is  no  lease  of  the  land ;  but  the  parties  to  such  an  agreement  become 
tenants  in  common  of  the  crop.  They  acquire  a  joint  property  in 
the  growing  crop,  and  may  unite  in  an  action  of  trespass  de  bonis 
for  cutting  it  away  {Ibote  y.  Oolvin,  3  Johns.  216,  2'zi ;  JUouUon 
▼•  Jtobinson,  7  Foster,  550) ;  while  in  such  a  case  the  owner  of  the 
hind  alone,  can  bring  trespass  for  breaking  the  dose.  Harey.  CeUy, 
Ore.  Eliz.  143 ;  Bradish  v.  Schenek,  8  Johns.  151. 

So,  where  the  owner  of  land  agreed  by  parol  that  one  Hatch  might 
use  it  so  long  as  would  be  sufBcient  to  compensate  him  for  clearing 
it,  and  Hatch  planted  a  crop  of  wheat,  which  was  levied  upon  in 
December  as  wheat  in  the  ground,  upon  an  execution  against  Hatch, 
the  occupant,  it  was  held  that  the  wheat  was  a  chattel,  and  the  levy 
good  and  sufficient  to  authorize  the  sheriff  to  harvest  the  wheat  in 
the  following  August     Whipple  v.  Ibote,  2  Johns.  418. 

In  Gfreen  v.  Armstrong,  1  Denio,  554,  556,  numerous  cases  are 
cited  showing  that  growing  crops,  which  are  the  produce  of  manual 
labor  and  cultivation,  may  be  conveyed  by  verbal  contract  as  goods 
and  chattels  and  sold  on  execution,  and  that  trover  may  be  main- 
tained for  them  against  one  in  possession  of  the  land.  Dunne  v. 
F&rgusony  1  Hayes,  542 ;  see,  also,  Austin  v.  Sawyer,  9  Cow.  39, 42. 
And  they  may  be  mortgaged  by  one  out  of  possession  of  the  prem- 
ises. fVy  V.  Miller,  45  Penn.  St.  441;  Stewart  v.  Doughty,  9 
Johns.  108. 

Not  crops  only,  but  other  things  attached  to  the  realty  by  one  not 
owning  the  land,  but  with  the  consent  of  such  owner,  are  frequently 
treated  as  chattels.  Lancaster  v.  Ewes,  5  G.  B.,  N.  S.,  727 ;  Dame  v. 
Dame,  88  N.  H.  429,  and  authorities  cited ;  Smith  v.  Benson,  1  Hill, 
176 ;  RussOl  v.  Richards,  10  Maine,  429 ;  Keyser  v.  School  District, 
35  N.  H.  480 ;  Coleman  v.  Lewis,  27  Penn.  St  291.  And  buildings 
erected  with  the  consent  of  the  owner  of  the  land  by  one  in  posses- 
sioxi  under  a  parol  contract  of  sale,  have  been  held  to  be  the  per- 
sonal property  of  the  party  erecting  them.  Yates  v.  Mullen,  23 
(nd.  562.  Where  a  chattel  has  been  annexed  to  another's  freehold^ 
Vol.  X.— 41 
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bat  may,  wifhont  injniy  to  the  freehold,  be  serered,  it  is  not  neoet- 
sarily  to  be  inferred  from  the  annexation  that  snoh  chattel  becomes 
the  property  of  the  freeholder.  Whether  it  does  so  or  not  may  be 
a  question  on  the  evidence,  and  the  jury  may  infer,  from  oircnmstan- 
ces,  an  agreement  that  the  owner  of  the  ehattel  shoald  have  liberty 
to  take  it  away.     Wood  v.  Howett,  8  AdoL  ft  EIL,  N.  S.,  913. 

From  the  verbal  agreement  set  forth  in  tlie  opening,  that  the 
plaintiff  might  work  the  land,  in  connection  with  the  fact  that  the 
crop  was  sown  with  the  consent  and  assistance  of  the  defendants, 
who  were  the  agents  of  the  owner  of  the  land,  and  that  they  were 
paid  for  their  services  by  the  plaintiff,  the  jury  might  infer  an  agree- 
ment that  the  crop  thus  sown  should  belong  to  the  plaintiff.  If 
such  was  the  agreement,  it  did  nob  become  part  of  the  realty,  but 
remained  the  personal  property  of  the  plaintiff.  If  an  owner  of 
land  can,  by  a  parol  agreement  to  work  on  shares,  vest  in  another 
the  title  to  half  or  a  greater  share  of  a  crop  raised  on  his  land,  or 
can  sell  the  crop  growing,  why  can  he  not  agree  that  the  party  rais- 
ing the  crop  shall  have  the  whole  of  it  ?  If,  by  making  such  an 
agreement,  he  indnces  the  other  to  expend  his  labor  and  his  money, 
there  is  no  want  of  consideration  for  the  contract,  and  I  can  see  no 
legal  objection  to  giving  effect  to  it 

The  invalidity  of  the  parol  agreement  to  sell  and  convey  the 
land,  did  not  affect  the  plaintiff's  title  to  the  crop.  If  the  agree- 
ment had  remained  executory  in  aU  its  parts,  of  course  none  of  its 
stipulations  could  have  been  separately  enforced,  though  if  standing 
alone  they  might  have  been  valid.  But  although,  by  reason  of  the 
entirety  of  the  contract,  the  plaintiff  could  not  have  enforced  the 
stipulation  allowing  him  to  possess  and  work  the  farm,  so  long  as  it 
remained  executory,  yet,  after  it  had  been  so  far  executed  that  the 
crop  had  been  sown  and  was  growing,  the  invalidity  of  the  other 
provisions  of  the  contract,  under  the  statute  of  frauds,  could  not  be 
invoked  by  the  party  who  refused  to  complete,  as  against  the  party 
not  in  default,  for  the  purpose  of  invalidating  that  part  of  the  con- 
tract which  had  been  executed,  and  divesting  the  plaintiffs  title  to 
the.  crop  raised  in  pursuance  of  it  The  plaintiff  was  not  in  de&alt» 
and  was  not  the  party  asserting  the  invalidity  of  the  contract  For 
aught  that  appears  he  was,  when  ejected,  ready  and  willing  to  com- 
plete the  performance  of  it  He,  therefore,  could  not  be  compelled 
to  relinquish  any  benefit  he  had  acquired  from  its  partial  perform- 
ance.    Dowdh  v.  Campy  12  Johns.  451 ;  Abbott  v.  Drapety  4  Dea 
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61)  63 ;  OoUi$r  t.  Ooaies,  17  Barb.,  471,  and  oases  cited ;  Srb&»  r. 
LariUard,  19  N.  Y.  802,  304;  Burlingame  y.  Burlingame,  7  Oow. 
92;  Kidder  r.  Huntj  1  Pick.  328;  TiMmpmm  t.  Gould,  30  id. 
142;  Khig  t.  Brown,  2  Hill,  487;  Lochwood  v.  Bame9,  3  id.  128; 
Bennsit  v.  Scutt,  18  Barb.  347.  In  Bafrs  of  PierrepotU  t.  Bar- 
nardy  6  N.  Y.  279,  the  parohaser  was  allowed  to  carry  off  and  retain 
timber  actaally  out  in  porsnance  of  the  parol  license  of  the  vendor, 
thongh  as  to  the  timber  not  out  the  agreement  was  void,  under 
the  statute  of  frauds,  and,  therefore,  but  a  reyocable  license.  The 
crop  was  the  product  of  the  plaintiff's  labor  and  money,  expended 
while  he  was  in  possession  of  the  land  under  the  agreement  That 
possession  was  originally  lawful,  and  the  plaintiff  had  done  no  act 
and  committed  no  default  rendering  it  tortious.  The  jury  could 
have  found  that  the  crop  was  raised  by  the  plaintiff  for  his  own 
benefit,  with  the  consent  of  the  vendor  of  the  land.  It  had  not» 
under  those  circumstances,  become  part  of  the  realty  as*  between 
the  plaintiff  and  the  party  under  whom  he  held,  but  was,  from  the 
time  it  was  sown,  a  chattel  belonging  to  the  plaintiff,  the  title  to 
which  had  never  been  transferred  to  the  owner  of  the  soil  or  to  the 
defendants.  It  could  have  been  lawfully  levied  upon  an  execution 
against  the  plaintiff.  Whipple  v.  Foot,  2  Johns.  418,  421 ;  Stewart 
Y.  Doughty,  9  id.  112.  And  if  the  facts  are  as  stated  in  the  opening, 
the  plaintiff  had  the  same  right  to  it  which  he  would  have  to  any 
chattel  which  he  might,  during  his  temporary  possession,  have  placed 
upon  the  land  by  consent  of  the  owner,  and  which  remained  there 
when  he  was  ejected.    Smith  v.  Benson,  1  Hill,  176. 

The  re-entry  by  the  defendants  upon  the  land  did  not  deprive  the 
plaintiff  of  his  title  to  the  crop  hs  personalty.  The  defendants  are 
alleged  to  have  been  the  agents  of  the  owner  and  vendor  of  the 
land,  with  whom  the  plaintiff  had  contracted.  There  is  nothing 
to  show  that  their  entry  was  adverse  to  such  owner,  or  that  it  was 
not  in  his  right. and  behalf.  If  the  entry  had  been  by  a  stranger, 
and  adverse  not  only  to  the  plaintiff  but  to  the  party  through  whose 
contract  his  right  to  the  crop  as  personalty  was  derived,  such  an 
entry  might  have  had  the  effect  claimed.  A  crop  may  be  personalty 
as  to  one  party  and  not  as  to  another.  As  between  landlord  and 
tenant,  it  is  personalty  during  the  term,  or  even  after  its  expiration, 
if  the  term  is  determinable  at  will,  or  if  the  lessor  has  agreed  that 
the  tenant  shall  have  the  crop.  Hobart,  175.  But  as  between  the 
tenant  and  one  claiming  under  the  foreclosure  of  a  mortgage  of  the 
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landlord  made  prior  to  the  lease,  it  goes  with  the  realty.  Aldrieh 
T.  ReynoldSy  1  Barb.  Gh.  613 ;  Shepard  y.  PhObrick,  2  Den.  174. 
And  each  is  the  case  wherever  the  question  arises  between  one 
who  has  cultiyated  the  crop  and  one  who  enters  by  title  para- 
mount to  the  party  by  whose  consent  the  property  was  culti- 
Tated.  There  is  no  privity  between  them.  Lane  v.  King,  8 
Wend.  584.  And  the  same  resolt  follows  from  the  disseizin  by  a 
third  party  of  the  party  by  whose  consent  the  land  was  caltivated. 
Where  land  is  cultivate!  on  shares,  the  owner  of  the  land  and  the 
party  who  works  it  are  tenants  in  common  of  the  crop  as  a  chatteL 
But  if  the  owner  of  the  land  is  disseized  while  the  crop  is  growing, 
the  right  to  the  crop  as  a  chattel  ceases.  If  cut  by  the  disseizor, 
replevin  for  it  cannot  be  maintained  as  against  him  by  either  of  the 
owners  of  the  crop.  Demott  v.  Hagerman,  8  Gowen,  220.  But 
similar  consequences  would  not  follow  from  the  mere  exclusion  of 
the  sower  of  the  crop  by  the  owner  of  the  land  wifch  whom  he  had 
contracted.  Such  an  exclusion  would  not  destroy  the  privity  be- 
tween the  parties,  and  the  character  of  the  property  would  not, 
therefore,  be  changed.  If  it  could,  every  owner  whose  land  is 
worked  on  shares,  could,  by  his  own  wrongful  act,  divest  the  party 
with  whom  he  has  contracted,  of  his  title  to  the  products  of  his 
labor. 

It  is  urged  by  the  respondent  that,  by  part  performance  of  the 
contract  of  sale,  the  plaintiff  had  become  entitled  to  specific  per- 
formance in  equity ;  that,  therefore,  he  had  an  equitable  title  to  the 
land  when  he  sowed  the  crop,  and  it  consequently  became  part  of 
the  realfcy. 

We  do  not  think  that  it  lies  with  the  defendants  to  assert  this 
equity.  It  is  clear  that  the  plaintiff  had  not  the  legal  title  to  the 
land ;  and  the  allegation  was  that  the  vendor,  in  whose  behalf  the 
defendants  acted,  refused  to  perform  the  contract  to  sell.  Neither 
he  nor  the  defendants  appear  to  have  recognized  any  equitable  title 
to  the  land  in  the  plaintiff,  and  they  should  not,  after  having  ejected 
him,  be  allowed  to  set  it  up  for  the  purpose  of  depriving  him  of  his 
property  which  they  have  appropriated.  Furthermore,  the  equita- 
ble seizin  of  a  vendee  before  conveyance  is,  in  general,  recognized 
where  a  conveyance  is  finally  decreed  or  made,  and  dates,  by  rela* 
tion,  from  the  time  he  was  entitled  to  a  conveyance.  Here  the  oon« 
tract  was  never  enforced  or  performed. 

I  have,  thus  far,  examined  the  case  without  reference  to  the  pon« 
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tion  of  the  plaintiff's  oonnsel,  that  the  plaintiff,  haying  entered  upon 
the  land  with  the  license  and  permission  of  the  owner  to  occupy 
and  work  it,  became  a  tenant  at  will,  and,  as  such,  entitled  to  the 
emblements  (Go.  Idtt  55,  b),  notwithstanding  that  he  entered  under 
a  contract  of  purchase. 

The  simplest  form  of  a  tenancy  at  will  was  where  one  man  let  to 
another  to  hold  at  the  will  of  the  lessor.  Go.  Litt,  §  68.  But  a 
tenancy  at  will  may  be  created  otherwise  than  by  express  contract ; 
it  may  arise  by  implication*  Graft  on  Real  Prop.,  §  1544  And  an 
obligation  to  pay  rent  is  not  a  necessary  incident  of  such  a  tenancy. 
Where  one  enters,  by  permission  of  the  owner,  for  an  indefinite 
period,  and  without  the  resenration  of  any  rent,  he  is,  by  implica* 
tion  of  law,  a  tenant  at  will.  Doe  v.  Bakeff  4  Dey.  (N.  0.)  220.  If 
he  be  placed  upon  the  land  without  any  terms  prescribed  or  rent 
reaenred,  aud  as  a  mere  occupier,  he  is  strictly  a  tenant  at  wilL 
Jackson  t.  Bradty  2  Oaine,  174 ;  4  E.  0. 114-125  (11th  ed.) ;  PoH 
T.  Pt>8t,  14  Barb.  253 ;  Burnss  t.  Bryanty  31  N.  Y.  453.  Where  a 
householder  permitted  another  to  occupy,  rent  free,  the  occupant 
was  held  to  be  a  tenant  at  will  {Rex  y.  CoUeit,  Buss.  &  By.  498 ; 
Jacknoji  y.  BryaUy  1  Johns.  322),  and  would  be  entitled  to  emble- 
ments. Doe  y.  Pricey  9  Bing.  357,  358.  A  parol  gift  of  land  creates 
a  tenancy  at  will.  Jackson  y.  Rogers^  1  Johns.  Gas.  33 ;  S.  G.,  2  Gainers 
Gas.  314.  And  there  is  much  authority  in  fayor  of  the  position, 
that  one  who  is  let  into  possession  under  a  contract  to  purchase  is 
strictly  a  tenant  at  will.  Washb.  on  Beal  Prop.  511,  513,  515  (3d 
ed.) ;  Howard  y.  ShaWy  8  M.  &  W.  118-122 ;  Waring  y.  Kingy  id, 
571 ;  Doe  y.  Miller,  5  Gar.  &  P.  595 ;  Doe  y.  Chamberlainey  5  M.  & 
W.  14 ;  Right  y.  Beardy  13  East,  210 ;  Gould  y.  Thompsofiy  4  Met 
224 ;  12  Mass.  325.  And  he  has  the  right  of  ingress  and  egress  to 
remoye  his  effects.  Love  v.  Edmonstony  1  Iredell  (N.G.)  152 ;  Jones 
Y.  Jones,  2  Rich.  L.  R  (S.  G.)  542 ;  Doe  v.  Bakery  4  Dey.  220 ;  Man- 
Chester  ▼.  DoddridgCy  3  Iredell,  360 ;  Lowry  y.  TeWy  3  Barb.  Gh.  414 ; 
5  Wend.  29.  He  is  not  liable  for  rent,  because  a  promise  to  pay 
rent  cannot  be  implied  in  such  a  case,  the  tenant  haying  entered 
under  a  different  contract.  Smith  y.  Stewarty  6  Johns.  46 ;  Bancroft 
▼.  WardtveOy  13  id.  489 ;  Winterbottom  y.  Inghanty  7  Q.  B.  611.  But, 
neyertheless,  he  is  a  tenant  at  wilL  Howard  y.  SluiWy  8  M.  &  W. 
122.  And  he  is  not  entitled  to  notice  to  quit  if  he  makes  default 
in  his  contract  Jackson  y.  MiUery  7  Oow.  747.  A  tenant  strictly 
«t  will  was  not,  prior  to  the  Beyised  Statutes,  entitled  to  notice  to 
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quit  Jaekion  t.  Bradi,  2  Oainea,  169 ;  Doe  y.  Baker^  4  Dot.  SSO; 
Jackitm  t.  BryaUy  1  Johns.  822 ;  18  Maine,  214 ;  2  Bsp.  717 ;  Orabb 
on  Beal  Property,  §  1559 ;  Po9t  r.  Past,  14  Barb.  258.  From  oon- 
nderations  of  equity,  tenacies  at  will  were,  under  certain  circum« 
Btanoes,  treated  by  the  courts  as  tenancies  firom  year  to  year  merely 
for  the  sake  of  notice  to  quit  4  Go  w.  850.  This  is  called  by  Chan- 
cellor 'KxsT  a  species  of  judicial  legislation.  4  E.  0. 127, 11th  ed. ; 
Jackson  y.  Bryan,  1  Johns.  322.  But  this  indulgence  was  not 
extended  to  a  tenancy  at  will  created  by  entry  under  a  parol  oontraot 
of  purchase  Bradley  y.  Covely  7  Oowen,  751,  752 ;  Suffem  y. 
Tawnsendf  9  Johns.  85  ;  9  id.  331.  In  England,  a  tenant  at  will 
by  entry  under  a  contract  of  purchase  is  not  entitled  to  notice  to 
quit  at  a  future  time  ;  but,  unless  he  does  some  wrongful  act  to 
terminate  the  tenancy,  he  cannot  be  treated  as  a  trespasser  or  sued 
in  ejectment  without  a  demand  of  possession.  5  Oarr.  ft  P.  595 ; 
18  East,  210 ;  5  M.  &  W.  14.  If  he  makes  default  in  his  contract 
of  purchase  or  commits  waste,  or  in  any  other  manner  terminates 
the  tenancy  by  his  own  wrongful  act,  he  becomes  a  trespasser,  and 
may  be  saed  as  such  or  in  ejectment,  and  he  cannot  dispute  the 
title  of  the  party  under  whom  he  entered  {Cooper  y.  Stower,  9  Johns. 
331 ;  DoolUile  y.  Eddy,  7  Barb.  74 ;  1  Wend.  418 ;  5  id.  80 ;  6  Johns. 
34^  49) ;  and  he  would,  no  doubt,  forfeit  his  right  to  emblements 
under  those  circumstances.    Go.  Litt.  55,  h. 

Expressions  are  to  be  found  in  some  of  the  authorities  cited,  to 
the  effect  that  one  entering  under  a  contract  of  purchase  does  not 
stand  in  the  relation  of  tenant  to  the  yendor.  6  Johns.  46 ;  13  id. 
489.  These  expressions  are  used,  howeyer,  in  reference  to  the  ques- 
tion whether  an  undertaking  to  pay  rent  can  be  implied.  But 
where  a  purchaser  of  a  farm  enters  upon  it  under  an  express  agree- 
ment  of  the  yendor  that  he  may  occupy  and  work  it  until  the 
yendor  is  prepared  to  conyey,  and  the  agreement  to  sell  is  merely 
by  parol,  and  the  question  arises  with  reference  to  the  rights  of  such 
an  occupant,  in  case  of  a  refusal  of  the  yendor  to  perform,  and  a 
termination  by  him  of  the  occupancy,  without  any  default  on  the 
part  of  the  occupant,  there  is  strong  reason  for  according  to  such 
occupant  the  rights  of  a  tenant  at  will.  The  permission  to  occupy, 
unaccompanied  by  any  contract  of  sale,  would  clearly  create  a  ten- 
ancy at  will.  31  N.  Y.  458 ;  2  Gaines,  174,  and  cases  eupra.  The 
effect  of  the  inyalidity  of  the  contract  of  sale,  is  to  reduce  the  right 
of  the  yendee  to  that  of  a  mere  licensee,  and  to  enable  the  yendor 
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to  revoke  the  license  at  his  pleasure.  When  he  exercises  that  right 
ihere  is  no  injustice  in  placing  him  in  the  same  position  as  if  the 
contract  of  side  which  he  repudiates  had  not  heen  made.  The  hold* 
ingfhom  the  beginning,  was,  in  fact,  at  his  will ;  and  the  principles 
mpon  which  emblements  are  allowed  to  a  tenant  at  will  would  seem 
ifiplioable  to  such  a  case.  Gomyns'  Dig.  Title  Biens.  O.  2 ;  Go. 
litt  55  0,  55  b. 

The  plaintiff  farther  offered  to  prove  an  admission  by  the  defend- 
ants that  the  crop  belonged  to  him.  In  Austin  v.  Sawyer,  9  Oow 
39,  48,  a  similar  admission  was  held  sufBcient  to  authorise  the  jury 
to  presume  a  formal  and  valid  sale  of  the  crop  to  the  plaintiff  with- 
out any  other  evidence.  The  admission  in  that  case  was  made  by 
the  defendant's  grantor  at  the  time  of  conveying  the  land  to  the 
•defendant.  Here  it  was  alleged  to  have  been  made  by  the  defend- 
ants personaOy. 

We  think  tiie  nonsuit  was  erroneous,  and  that  the  judgment 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
•event 

Ohubob,  Oh.  J.,  and  Pbokham,  J.,  concur. 

Aluut  concurs  in  result  on  first  ground  discussed ;  dissenting 
iirom  proposition  that  plaintiff  was  tenant  at  wilL 

QmofYMB,  J^  dissents.    Folobb  absent 

Judgment 


FSom  T.  Tkb  Nut  Tobk  Obhtral  Bailboad  Gompaht, 

appellant 

(4BN.T.47.) 

JftjffMgenei^whm^quetUanfarJwy.   Marrisd  tDomm.    CamsquefUkU  damegtai 

PlaintUT,  a  pMsenger  upon  defendant's  railroad,  had  a  ticket  for  F.,  where  thi 
train  waa  adTertiaed  to  stop.  The  train  did  not  stopv  but  passed  b/  tht 
■lation  Terj  slowly;  and  a  brakeman  told  plaintiff  that  the  train  would  not 
■top,  and  that  she  had  better  get  off,  which  she  did,  and  in  doling  so  was 
thrown  down  and  ii^ored.  ffdd,  that  plaintiff  was  not  as  a  matter  of  aw 
asgHgent,  but  that  the  question  should  go  to  the  jury. 
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A  married  wonuin,  in  an  action  to  recover  damagee  for  penonal  injorlee,  eaoeed 
bj  the  wrongfal  act  of  another,  can  only  recover  for  the  direct  ii^iuy*  onlew 
■he  Is  engaged  In  carrying  on  bunneoe,  trade  or  labor,  upon  her  aole  and 
■eparate  account,  ir  paraoance  of  a  statnte  permitting  her  so  to  do. 

AppBALfrom  judgment  of  the  general  term  of  the  Supreme  Court 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  a  yerdict. 

The  action  is  brought  to  recover  damages  for  injuries  sustained 
by  plaintiff  while  a  passenger  upon  defendant's  cars.  The  plaintiff 
left  Rochester  for  Fort  Plain,  on  the  evening  of  the  4th  of  Novem- 
ber,  on  a  train  which  was  to  arrive  at  Fort  Plain  between  three  and 
four  o'clock  the  folloMring  morning.  On  arriving  there,  the  brake- 
man  called  out  ^^Fort  Plain.''  As  the  cars  approached  the  station 
they  moved  very  slow,  but  did  not  stop.  A  passenger  in  advance 
of  plaintiff  alighted  on  the  platform  of  the  depot  from  the  cars 
while  they  were  in  motion.  As  the  plaintiff  was  waiting  on  the 
platform  of  the  car,  the  company's  brakeman  said  to  plaintiff: 
^  You  had  better  get  off;  they  are  not  going  to  halt  any  more."  At 
this  time  the  train  had  started  with  increased  motion,  but  moved  at 
a  slow  speed.  As  the  plaintiff  attempted  to  get  off,  her  clothes 
caught  in  the  steps;  she  was  thrown  down  and  dragged  a  consider* 
able  distance.  The  shock  rendered  her  insensible  for  a  short  time; 
her  back  was  bruised  and  she  was  lame,  and  suffered  pain  in  her  back 
and  hip,  which  has  continued  since  without  intermission.  The 
lameness  and  pain  at  length,  in  the  early  winter  of  1866-67,  resulted 
in  piioas  abscess  and  prostration  and  sickness.  She  has  partly  r»* 
covered,  but  is  permanently  disabled. 

At  the  close  of  the  testimony,  defendant's  counsel  moved  for  a 
nonsuit,  on  the  ground  that  no  negligence  was  shown  on  the  part 
of  the  defendant  and  that  negligence  or  culpable  carelessness  had 
been  shown  on  the  part  of  plaintiff  The  motion  was  denied,  and 
defendant  excepted.  The  judge,  among  other  things,  charged  that 
if  the  jury  found  for  plaintiff,  they  were  to  give  her  such  damaget 
as  they  thought  her  entitled  to  for  the  pain  and  suffering,  and  for 
any  disqualification  for  labor  or  the  exercise  of  her  natund  powers 
resulting  from  the  injury,  to  which  defendant  excepted. 

Oeorge  0.  Munger^  for  appellant. 

71  H,  Martindah,  for  respondent 
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AllkSj  J.  It  was  submitted  to  the  jury^  if  they  found  that  the 
plaintiff  was  directed  by  the  brakeman  to  leave  the  cars  or  get  off 
when  the  cars  were  in  motion^  to  determine  whether  under  the  cir- 
cumstances there  was  any  such  negligence  on  her  part  as  would  pre- 
clude her  from  recovering ;  the  judge  having  in  substance  instructed 
the  jury  that  if  a  person  seeks  to  recover  for  injuries  resulting  from 
the  negligence  of  another^  he  must  himself  be  free  from  any  negli« 
gence  contributing  to  the  injury.  The  question  was  put  to  the  jury 
whether  the  plaintiff  acted  as  prudent  persons  generally  would  have 
acted  under  the  circumstanoeSy  and  the  charge  was  that,  if  she  did, 
that  would,  not  bar  a  recovery/ 

There  is  no  complaint  of  the  manner  in  which  the  question  as  to 
the  alleged  contributory  negligence  of  the  plaintiff  was  submitted  to 
the  jury,  if  there  was  any  question  for  submission.  The  claim  of 
the  defendant  is,  that  the  complaint  should  have  been  dismissed^or  a 
verdict  ordered  against  the  plaintiff,  upon  the  ground  that  she  was 
culpably  careless  and  negligent,  and  by  her  carelessness  and  negli- 
gence oontribnted  to  the  injury,  and  that,  there  being  no  dispute  as 
to  the  facts,  the  question  was  one  of  law  for  the  court  and  not  of 
fact  for  the  jury. 

Ordinarily  the  question  of  negligence  is  one  of  mixed  law  and 
fact,  and  it  is  the  duty  of  the  court  to  submit  the  same  to  the  jury, 
with  proper  instructions  as  to  the  law.  What  is  proper  care  ia 
sometimes  a  question  of  law,  when  there  is  no  controversy  about  the 
(iaots;  but  where  there  is  evidence  tending  to  prove  negligence  on 
the  port  of  the  defendant,  and  a  question  arises  whether  the  plain- 
tiff has  by  his  own  fault  contributed  to  the  injury,  it  is  ordi- 
narily a  question  for  the  jury.  If  the  evidence  is  of  tliat  character 
that  a  verdict  for  the  plaintiff  would  be  clearly  against  evidence,  the 
question  is  cue  of  law  and  should  be  decided  by  the  court 

The  fiMSt  is  undisputed  that  the  plaintiff  received  the  injury  while 
attempting  to  get  off  the  cars  while  they  were  in  motion,  making 
very  dow  progress,  and  the  jury  have  found  that  she  was  directed 
by  the  brakeman  on  the  cars  to  get  off,  and  was  told  by  him  that 
ihey  would  not  stop  or  move  more  slowly  to  enable  her  to  do  so. 
That  it  was  culpable  negligence  on  the  pui  of  the  defendant  to  :n 
duce  or  permit  the  plaintiff  to  leave  the  train  while  in  motion,  and 
a  gross  disregard  of  the  duty  it  owed  her,  not  to  stop  the  train 
entirely  and  give  her  ample  time  to  pass  off  with  her  luggage,  is 
not  disputed.    Notwithstanding  this,  if  the  plaintiff  did  not  ezer- 
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oke  ordinary  oare,  and  might  with  ordinary  care  and  pmdenoe  hava 
avoided  the  injury,  she  is  precluded  from  recovering. 

The  degree  of  negligence  of  which  the  parties  are  respectively 
guiliy,  or  whether  the  fault  of  the  defendant  was  a  breach  of  oon* 
tract  or  the  mere  omission  of  some  duty  resting  upon  it  as  a  oar* 
ner  of  passengers,  is  not  material 

The  plaintiff's  negligence  may  have  been  slight  and  that  of  the 
defendant  what  is  ordinarily  termed  gross ;  but  if  the  plaintiff 's 
fiftult  directly  and  proximately  contributed  to  the  injury,  she  cannot 
recover. 

Indeed,  it  is  now  said  that  there  itf  no  difference  between  negli- 
gence  and  gross  negligence,  the -latter  being  nothing  more  than  the 
former,  with  a  vituperative  epithet  Chill  v.  Iron  Screw  OoUier  Co., 
L.  R,  1.  C.  P.  600 ;  WiUon  v.  Brett,  11  M.  ft  W,  113, 

That  there  was  more  hazard  in  leaving  a  car  while  in  motion, 
although  moving  ever  so  slowly,  than  when  it  is  at  rest,  is  self-evi* 
dent  But  whether  it  is  imprudent  and  careless  to  make  the 
attempt  depends  upon  circumstances ;  and  where  a  party,  by  the 
wrongful  act  of  another,  has  been  placed  in  circumstances  calling 
fbr  an  election  between  leaving  the  cars  or  submitting  to  an  incon- 
venience and  a  further  wrong,  it  is  a  proper  question  for  the  jury 
whether  it  was  a  prudent  and  ordinarily  careful  act,  or  whether  it 
was  a  rash  and  reckless  exposure  of  the  person  to  peril  and  hazard. 

The  plaintiff  had  purchased  a  ticket  and  taken  passage  for  Fort 
Plain,  at  which  place  this  train  was  advertised  to  stop,  and,  on 
approaching  the  station,  the  name  of  the  place  was  called  as  a  notice 
to  the  passengers  intending  to  leave  the  train  at  that  place  to  be 
prepared  to  get  off,  which  was  equivalent  to  notice  that  proper  time 
and  facilities  would  be  afforded  them  for  their  passage  from  the 
cars,  and  the  speed  of  the  cars  was  reduced  very  greatly,  so  that 
the  baggage  was  removed  and  taken  from  the  baggage  car  by  the 
porter;  one  man,  supposed  to  be  a  little  lame,  had  gotten  off  safely, 

The  plaintiff  was  told  that  the  cars  would  not  make  any  other 
stop,  and  that  she  must  get  off  there,  and  in  attempting  to  do  so 
she  was  injured. 

She  was  put  to  her  choice,  without  any  fault  of  hen,  whether  to 
obey  the  advice  and  suggestion  of  the  defendant's  servant^  and  fol- 
low the  example  of  the  man  who  had  preceded  her,  or  to  remain  on 
the  cars  and  be  carried  beyond  the  place  of  her  destination,  and 
away  from  her  friends,  and  it  was  a  proper  question  for  the  jury 
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whether  this  was  o^  was  not»  under  the  oiroomstanoes,  an  act  of 
ordinary  oare  and  piadence. 

It  is  true,  there  was  no  absolute  necessity  for  this  act;  bat  she 
was  called  npon  to  decide  npon  the  instant^  and  under  peculiar  dr* 
oumsfcancesy  and  ought  not  to  be  held  to  the  most  rigid  account  for 
the  exercise  of  the  highest  degree  of  caution  as  against  one  con- 
fessedly wrong.  IS,  in  leaving  the  cars^  she  did  not  exercise  the  care 
and  caution  which  she  might,  and  ought  to  have  done,  and  was 
careless  and  negligent  in  her  moyements,  or  in  the  care  of  her  dress, 
and  by  reason  of  such  want  of  care  caused  or  contributed  to  the 
injury,  she  ought  not  to  recoyer ;  but  no  question  was  made  at  the 
trial  upon  this  branch  of  the  case,  except  upon  the  effect  of  her 
leaving  the  cars  when  in  motion. 

Had  the  oars  been  going  at  a  rapid  rate,  the  plaintiff  must  haye 
known  that  she  would  be  injured  by  leaping  from  them,  and  the 
attempt  to'  leave  the  cars,  under  such  circumstances,  even  at  the 
instance  of  the  railway  servants,  would  have  been  a  wanton  and 
reckless  act,  and  no  recovery  could  have  been  had  against  the 
defendant  In  Lucas  v.  Hew  Bedford  and  Taunton  B,  B.  Co.,  6 
Oray,  64,  the  plaintiff  had  accompanied  a  friend  to  the  cars  and 
remained  with  her  until  the  train  had  started,  and  then  of  her  owr. 
volition  attempted  to  leave  and  received  an  injury,  and  it  was  held 
that  her  own  act  was  the  cause  of  the  injury,  and  that  the  defend- 
ant was  in  no  reispect  in  fault. 

In  Hickey  v.  Boston  and  Lowell  B,  B.  Co.^  14  Allen,  429,  the 
plaintiff's  intestate  took  a  position  upon  the  platform  of  a  car  as  it 
was  coming  into  a  station,  where  he  was  exposed  to  danger,  volun- 
tarily and  without  reasonable  cause  of  necessity  or  propriety,  and  it 
was  properly  held  that  the  express  or  implied  assent  and  permission 
of  the  conductor  of  the  train  did  not  change  the  relation  of  the 
parties  and  relieve  the  deceased  from  the  consequences  of  his  own 
want  of  care.  Bailroad  Co.  v.  Aspell^  23  Penn.  147,  differed  essen« 
tially  in  all  its  circumstances  from  the  case  at  bar.  The  plaintiff 
tliere  leaped  in  the  dark  from  a  train  of  cars  while  under  a  high 
rate  of  speed,  against  the  remonstrances  of  the  persons  in  charge  of 
the  train,  and  under  an  assurance  that  the  train  would  be  stopped 
to  permit  him  to  alight.  It  was  properly  held  a  wanton  and  reck- 
less act,  precluding  a  right  to  recover  against  the  railroad  company. 
In  the  same  case  the  principle  was  recognized  that  if  a  passenger 
was  ordinarily  careful  and  attentive  to  his  own  safety,  and  was 
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injured  by  the  negligence  of  the  oompany,  he  might  reoover.  T%e 
Pmm.  R.  R.  Co,  t.  Kilgore^  33  Peon.  292,  is  more  analogous  to  the^ 
case  in  hancL  A  female  passenger,  accompanied  by  three  young 
children,  on  arriving  at  an  intermediate  station  proceeded  to  alight 
with  them.  Two  of  the  children  had  left  the  car,  and  while  the 
plaintiff  was  still  upon  the  train  the  cars  started,  when  she  sprang 
upon  the  platform  on  which  one  of  the  children  had  fallen  prostrate 
and  was  injured.  She  was  allowed  to  recorer.  It  was  held  that  the 
question  of  concurrent  negligence  was  to  be  determined  by  the 
particular  circumstances  of  the  case.  There,  as  in  this  case,  the 
defendant  had  inyolved  the  plaintiff  in  the  attempt  to  get  off  the 
oars;  and  her  efforts,  made  with  proper  care  under  all  the  ciroum* 
stances,  cannot  be  imputed  to  her  for  negligence. 

It  is  not  denied  that  the  attempt  to  leave  the  cars  while  they  are- 
in  motion  is  wrong.  But  as  said  by  Judge  Woodward,  in  the  case 
last  cited,  **  it  is  one  thing  to  define  a  principle  of  law,  and  a  very 
lifferent  matter  to  apply  it  well.  The  rights  and  duties  of  parties 
grow  out  of  the  circumstances  in  which  they  are  placed." 

Melntyre  v.  N.  T.  0.  R.  R.  Go.^  37  N.  Y.  287,  is,  in  principle,  analo- 
gous to  this,  and  a  recovery  was  had  for  injuries  received  by  a  pas- 
senger in  passing  in  the  evening,  and  under  circumstances  increas- 
ing the  hasard  of  the  undertaking  from  one  car  to  another  while 
the  train  was  in  motion,  the  attempt  having  been  made  by  direc- 
tion of  the  defendant's  servants,  and  to  obtain  a  seat  which  could  not 
be  had  in  the  car  in  which  the  passenger  was.  A  passenger  volun- 
tarily and  without  necessity  miJdng  such  an  attempt  and  receiving 
an  injury,  would  be  held  to  be  at  fault  and  without  remedy ;  but  the 
peculiar  drcumstanoes  of  the  case  took  it  out  of  the  general  rule» 
In  Foy  V.  I/mdony  Brighton  and  South  Goast  R.  R.  Co,,  18  C.  B.  B., 
N,  S.,  225,  a  recovery  was  had  for  an  injury  received  in  alighting 
from  the  cars,  caused  by  the  insuficient  means  for  alighting  fur- 
nished by  the  company,  although  the  hazard  of  the  attempt  was  a» 
patent  to  the  plaintiff  as  to  the  servants  of  the  company.  The  jury 
there  found  that  the  defendant  was  guilty  of  negligence  in  not 
having  provided  conveniences  for  getting  down  from  the  carriage,, 
and  negatived  the  claim  that  the  passenger  contributed  to  the  aooi- 
dent. 

The  court  in  banc  sustained  the  recovery  and  refused  leave  to 
appeal,  saying :  ''  We  do  not  think  this  a  fit  case  to  appeaL**  In 
that  case,  the  lady  was  desired  by  a  porter  in  the  employ  of  ih« 
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company  to  alight;  and  that  dronnutanoe  was  held  by  the  court  to 
diatingaish  it  from  a  sabaeqaent  case.  Siner  y.  G.W.  B.  Oo^  L.  R, 
3  Exch.  150 ;  affinned  in  Exchequer  Ghambei*8, 17  W.  R.  417. 

The  case  was  similar  in  all  its  dronmstanoes  to  Fwf9  Case,  except 
there  was  no  direction  or  request  by  the  company's  servants  to  the 
lady  to  get  down  from  the  carriage.  The  court  held,  against  the 
^dissent  of  Kellt,  0.  B.,  in  the  court  of  exchequer,  and  Justice 
KsATiifro,  in  the  exchequer  chambers,  that  there  was  no  evidence 
of  negligence  to  go  to  the  jury.  Chief  Baron  Eellt  was  of  the 
opinion  that  the  stopping  of  the  train,  without  any  notice  to  the 
passengers  to  get  out,  was  an  invitation  to  them  to  do  so ;  that  the 
descent,  although  dangerous,  was  not  so  clearly  dangerous  that  the 
plaintiff  might  not  properly  encounter  the  risk;  and  that  the  com- 
pany, having  wrongfully  put  the  passengers  to  the  necessity  of 
ohoosing  between  two  alternatives,  the  inconvenience  of  being 
•carried  on  and  the  danger  of  getting  out,  they  were  liable  for  the 
consequences  of  the  choice,  provided  it  was  not  exercised  wantonly 
or  unreasonably.  The  reasoning  of  the  chief  baron  applies  with 
force  to  this  case,  and  is  in  harmony  with  Mclntyre  v.  N.  Y,  C,  IL 
B.  Co.,  suprcu  The  danger  here  was  not  certain,  and  the  defendant 
oannot  complain  that  the  plaintiff  did,  under  the  circumstances, 
•encounter  some  degree  of  peril,  the  jury  having  found  that  it  was 
not  imprudent  for  her  so  to  do,  and  was  encountered,  at  the  instance 
of  the  brakeman  on  the  cars. 

If  the  injury  was  caused  by  the  awkward  and  careless  manner  in 
which  the  plaintiff  got  down  from  the  cars,  a  different  question 
would  be  presented.     The  motion  for  a  nonsuit  was  properly  denied. 

Upon  the  question  of  damages,  the  jury  were  instructed  to  give 
the  plaintiff,  if  the  questions  of  fact  were  found  in  her  favor,  such 
an  amount  of  damages  as  they  thought  she  was  entitled  to  for  the 
pain  and  suffering  consequent  upon  her  injury,  and  for  any  disquali- 
fication for  labor  in  the  exerdse  of  her  natural  powers.  A  distinct 
exception  was  taken  to  that  part  of  the  charge  which  included,  as 
an  item  of  damages  proper  to  be  allowed,  the  plaintiff's  disqualifica- 
tion to  labor.  The  attention  of  the  court  being  distinctly  called  to 
the  precise  point  presented,  an  opportunity  was  given  to  qualify  the 
charge  and  limit  its  application,  if  any  thing  less  was  intended  than 
the  language  would  clearly  import. 

It  was  not  qualified  or  explained,  and  must  be  held  as  an  instruc- 
tion, that  the  plaintiff  was  entitled  to  recover  consequential  damages 
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resaltiog  from  her  inability  to  labor.  That  was  put  forth  as  a  dis* 
tiiict  item  of  damages  proper  to  be  allowed,  and  was  not  referred  to 
as  evidence  of  the  extent  of  the  injnrj  and  consequent  pain  and 
suffering. 

There  was  no  claim  that  the  plaintiff  was,  at  the  time  of  the 
injury,  carrying  on  any  business,  trade  or  labor,  upon  or  for  her 
sole  and  separate  account.  Her  services  and  earnings  belonged  to 
her  husband ;  and  for  loss  of  such  services,  caused  by  the  accident^ 
he  may  have  an  action;  and  another  record  before  us  shows  that  he 
has  recovered  for  them,  as  he  lawfully  might  do.  Reeves'  Dom. 
Bel.  (Parker's  ed.)  138,  and  cases  cited,  marg.  p.  63.  The  Laws  of 
1860,  chap.  90,  permit  a  married  woman  to  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services  on  her  sole  and  separate 
account,  and  give  to  her  her  earnings  from  her  trade,  business,  labor 
or  service;  and  she  is  authorized  to  sue  for  any  injury  to  her  person 
or  character,  the  same  as  if  she  were  sole.  This  is  for  the  direct 
injury,  and  for  direct  and  immediate  damages,  unless  she  is,  on  her 
own  account  and  for  her  own  benefit,  engaged  in  some  business 
in  which  she  sustains  a  loss. 

The  amendatory  act  of  1862,  chap.  172,  does  not  enlarge  the 
rights  of  the  wife,  or  detract  from  the  rights  of  the  husband,  or  take 
from  him  the  right  to  recover  for  the  loss  of  service  of  his  wife, 
caused  by  the  wrongful  act  of  another. 

Consequential  damages  are  in  all  oases  limited  to  the  amount 
actually  sustained;  and  unless  the  wife  is  actually  engaged  in  some 
business  or  service  in  which  she  would,  but  for  the  injury,  have 
earned  something  for  her  separate  benefit,  and  which  she  has  lost  by 
reason  of  the  injury,  she  has  sustained  no  consequential  damages; 
she  has  lost  nothing  pecuniarily  by  reason  of  her  inability  to  labor* 
The  recovery  was  large,  and  was  probably  affected  by  the  instruotioii 
that  the  inability  of  the  plaintiff  to  labor  constituted  one  of  the 
items  of  damage  to  be  taken  into  account  by  the  jury. 

For  this  error  in  the  charge,  the  judgment  should  be  reversed  aa4 

a  new  trial  granted. 

All  concur,  OntUBOH,  0.  J.,  not  sitting. 

Judgment 
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MALLomBT,  appellant^  t.  Horav. 

Afa/ip^ — dMMT — m#fy«r. 

To  MBilitiito  an  estoppel  in  pait  it  must  appear  that  the  dedaiatloiM  or  aeti 
relied  on,  Inflaenced  the  party's  oondact.  The  Jadgment  In  an  aotion^  in 
behalf  of  the  creditors  against  the  debtor  and  his  wife,  setting  aside  as  fraad- 
nlent  a  deed  from  them  to  a  third  person,  and  a  deed  of  the  same  premises 
from  snch  third  person  to  the  wife,  and  directing  a  sale,  does  not  operate  as 
estoppel  by  record  to  defeat  the  wife's  claim  for  dower,  where  the  matter  of 
her  inchoate  right  of  dower  was  not  in  issue  nor  litigated  in  the  action. 

Dower  is  not  barred  by  the  wife's  release  execated  by  joining  in  her  has- 
band's  deed,  which  is  afterward  set  aside  as  frandolent  and  void  against 
creditors. 

A  deed  of  premises  from  a  husband  and  wife  to  a  third  party,  and  a  deed  of 
the  same  promises  back  to  the  wife,  were  set  aside  as  fraudulent  as  to  cred- 
itors. HM  that  the  wife's  inchoate  right  of  dower  was  not  merged  in  the 
greater  estate  acquired  by  the  last  conveyance. 

Appsal  from  a  jadgment  of  the  general  term  of  the  supreme 
ooort  affirming  a  jadgment  in  fayor  of  the  defendant  apon  the 
decision  of  the  conrt  at  special  term. 

Action  to  recover  dower. 

In  November^  1864,  Patrick  Malloney — husband  of  the  plaintifF — 
the  then  owner  of  the  premises  in  which  dower  is  claimed,  execated 
a  deed  thereof  to  his  brother  Michael,  this  plaintiff  joining  in  the 
oonyeyance.  In  December  following,  said  Michael  oonyeyed  the 
said  premises  to  this  plaintiff.  Both  deeds  were  dalj  recorded.  In 
March,  1865,  a  jadgment  was  recoTcred  against  Patrick  Malloney 
by  a  creditor,  and  a  receiyer  appointed.  The  reoeiyer  brought  action 
against  Patrick  Malloney,  Eliza  Malloney  (this  plaintiff)  and 
Michael  Malloney,  to  set  aside  as  fraadulent  and  yoid,  as  to  creditors, 
the  said  deeds.  All  the  parties  appeared  and  answered.  Judgment 
was  rendered  setting  aside  said  conyeyanoes  as  fraudulent  and  yoid, 
and  directing  a  sale  of  the  premises.  The  receiyer  advertised  the 
premises  for  sale ;  but,  before  the  day  of  sale,  Patrick  Malloney  died* 
Shortly  before  the  sale  plaintiff  called  upon  the  defendant,  in  the 
presence  of  one  Oonklin,  requested  him  to  attend  the  sale  and  bid, 
informing  him  that  she  had  no  claim  upon  the  property.    Plaintiff, 
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defendant  and  Conklin  attended  the  sale ;  Conklin  parchaaed  the 
premises,  and  afterward  assigned  his  bid  to  defendant,  who  reoeiyed 
the  eonyeyance  from  the  receiver.  Upon  these  facts  the  court 
directed  a  dismissal  of  the  complaint. 

Samuel  Hand  and  A,  A.  Redjield,  for  appellant 

John  J.  Armstrong,  for  respondent. 

Every  intendment  not  absolutely  unreasonable  will  be  in  favor  of 
judgment  Orant  v.  Morsey  22  N.  T.  323.  Plaintiff's  uniting  in 
the  deed  with  her  husband  released  her  dower.  Oreen  v.  Putnam, 
1  Barb.  500;  Moore  v.  The  Mayor,  8  N.  Y.  110.  The  conveyances 
were  valid  as  to  the  parties  and  cannot  be  questioned  by  plaintifll 
Osborne  v.  Moss,  7  Johns.  161 ;  Jackson  v.  Oarnsey,  16  id.  189 ; 
Babcock  v.  Booth,  2  Hill.  181 ;  Nellis  v.  Clark,  4  id.  424;  Moseley 
y.  Moseletf,  15  N.  Y.  334 ;  Manhattan  do.  v.  Evertson,  6  Paige,  457 ; 
Den  V.  Johnson,  3  Has.  87 ;  Meyer  v.  Mohr,  1  Bob.  333 ;  Smihy 
y.  Wright,  2  Ohio,  506 ;  JBllis  v.  Diddy,  1  Ind.  563  ;  Brown  y. 
Botaen,  30  N.  Y.  519 ;  Wood  v.  Seeley,  32  id.  105  ;  Fonb.  Bq.  163; 
Manuufacturers'  Bank  v.  Hazard,  30  N.  Y.  226 ;  Hills  v.  Miller,  3 
Paige,  256 ;  Wood  v.  Seeley,  32  N.  Y.  105,  and  oases  cited  at  p.  117. 
l^he  judgment  in  the  creditors'  suit  concludes  defendant,  and  she 
can  claim  no  title  against  the  purchaser  under  that  decree.  Clemens 
V.  Clemens,  37  N.  Y.  59-74. 

FoLGEB,  J.  The  plaintiff  showed  that  she  was  the  wife  of 
Patrick  M alloney  in  his  lifetime ;  that,  during  coverture,  he  was 
seized  in  fee  of  the  premises,  in  which  she  now  demands  dower;  and 
that  before  the  commencement  of  her  action  he  departed  this  life. 
She  thus  makes  Sk prima  facie  case  for  a  judgment  in  her  favor. 

The  defendant  relies  upon  four  grounds  to  defeat  the  case  made 
by  her: 

1st  An  estoppel  in  pais;  which  is  claimed  to  arise  from  the 
plaintiff  calling  on  the  defendant  Horan  and  asking  him  to  attend 
and  bid,  at  the  receiver's  sale  of  the  premises  taking  place  after  the 
death  of  her  husband  ;  stating  that  she  had  no  claim  thereon,  or 
nothing  therein ;  and  from  her  afterward  attending  at  the  sale  with 
Horan  and  with  Oonklin  the  purchaser  thereat,  and  being  present 
at  the  reading  of  the  terms  of  sale,  in  which  no  mention  is  made  of 
any  right  in  her. 
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In  the  finding  of  fact  on  which  it  is  songht  to  rest  this  estoppel 
dnpaiSy  there  does  not  appear  at  least  one  material  element  of  khat 
kind  of  estpppeL  It  is  not  shown,  nor  is  it  neoessarily  to  be  infeired 
ttom  what  is  fonnd,  that  the  declarations,  acts  or  omissions  of  the 
plaintiff,  influenced  the  condact  of  Horan  or  Oonklin,  or  that  they 
took  any  action  in  the  matter  in  reliance  thereon.  This  ground, 
therefore,  cannot  a^ail  the  defendant. 

2d.  An  estoppel  by  record,  which  is  claimed  to  arise  firom  the 
judgment  in  the  action  in  behalf  of  the  creditors  of  the  husband  of 
tiie  plaintiff,  setting  aside  the  deed  from  him  and  her  of  the  premises 
and  the  deed  of  them  to  her  from  their  grantee,  and  directing  a  sale 
of  the  premises,  in  the  action  in  which  the  judgment  was  rendered, 
^he  being  a  defendant  and  appearing  and  answering;  in  which 
Judgment  there  was  no  recognition  of  her  dower-right,  or  proyision 
in  regard  to  it,  nor  any  thing  to  show  that  she  claimed  its  existence, 
^he  is  bound  by  that  judgment,  whatever  may  be  its  legitimate 
effect  The  judgment  is  final  and  conclusive  upon  her,  as  to  all 
matters  put  in  issue  and  litigated  in  the  action.  Clemens  r.  Clemens, 
37  N.  Y.  09.  But,  as  stated  above,  the  matter  of  her  inchoate  right 
of  dower  was  not  put  in  issue  and  litigated  therein.  It  is  claimed 
that  the  rule  goes  further,  and  that  the  judgment  is  final  and  opn- 
•clusive  upon  the  parties  to  it,  upon  all  matters  which  might  have 
been  litigated  and  determined  therein.  It  is  so  asserted.  Le  Guer 
T.  Oouvemeur,  1  Johns.  Gas.  436,  and  note  to  Sheppard's  ed.  The 
plaintiff  in  this  action  might  have  nused  in  that  action  the  ques- 
that  she  had  a  right  of  dower,  as  yet  inoohate  but  which  might 
become  complete ;  and  might  have  asked  that  if  it  should  be  found 
to  exist,  the  judgment  should  make  provision  therefor.  Vartie  v. 
Underwood^  18  Barb.  561.  But  was  she  bound  to  do  so  ?  This 
would  not  have  been  matter  in  direct  opposition  to  the  action  in 
•defense  of  the  claim  made  by  the  plaintiffs  therein;  it  would 
have  been  a  quasi  admission  of  the  cause  of  action  set  up,  and 
a  seeking  for  relief  in  the  judgment  which  must  follow.  And 
when  the  authorities  say  that  a  judgment  is  final  and  conclu- 
sive  upon  the  parties  to  it,  as  to  all  matters  which  might  have 
been  litigated  and  decided  in  the  action,  the  expression  must 
be  limited  as  applicable  to  such  matters  only  as  might  have 
lieen  used  as  a  defense  in  that  action,  against  an  adverse  claim 
therrin;  such  matters,  as  if  now  considered,  would  involve  an 
inquiry  into  the  merits  of  the  former  judgment.     Whiteomi  r* 
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Williams,  4  Pick.  228 ;  King  v.  Chase,  15  N.  H.  13.  The  existenoa 
of  an  incohate  right  of  dower,  in  the  plaintiff,  would  not  haye  been 
a  defense  to  the  action  of  the  receiver  for  a  sale  of  the  premises  and 
a  siitisfaction  from  the  avails  of  the  sale  of  the  judgment  debt 
which  he  represented.  It  could  not,  if  pleaded  and  shown,  hav« 
prevented  a  judgment  substantially  that  which  was  rendered*  The 
most  wliich  could  have  been  efifected  would  have  been  to  have 
secured  in  the  judgment  an  ancillary  provision  recognizing  and 
protecting  the  contingent  right  And  again:  it  was  a  right 
pre^existent  the  claims  and  defenses  there  litigated,  and  paramount 
to  any  right  of  the  plaintiff  in  that  action  there  sought  to  be  enforced* 
It  is  to  be  remarked  that  the  printed  case  does  not  show  what  were 
the  allegations  in  the  complaint  in  the  action  brought  by  the  re* 
ceiver,  and  that  what  is  here  said  is  upon  the  presumption  that  there 
were  no  averments  there  raising  the  question  of  the  right  of  dower 
in  the  present  plaintiff.  Nor  do  the  findings  of  fact  show  that  the 
right  of  dower  was  at  all  called  in  question,  nor  that  any  issue  made 
by  the  pleadings  affected  it^  nor  that  any  circumstance  of  the  actioa 
or  of  the  trial  make  it  necessary  to  insist  upon  it  See  Jjewis  v. 
Smith,  9  N.  T.  502;  YaUs  v.  Fasseit,  5  Denio,  21.  We  are 
of  the  opinion  that  the  plaintifT  is  not  estopped  by  the  record  in  the 
action  brought  by  the  receiver. 

dd.  The  third  ground  taken  by  the  defendant  is,  that,  by  joining 
with  her  husband  in  the  conveyance  to  Malloney,  the  plaintiff 
released  all  her  right  of  dower  in  the  premises.  And  though  it  ie 
suggested  in  answer  thereto  that  the  deed,  having  been  declared  void 
as  against  the  creditors  of  the  husband,  and  adjudged  to  be  canceled 
of  record,  thereby  the  title  is  restored  to  the  husband,  and  the  right 
of  dower  may  again  arise;  it  is  replied  to  this  that  a  deed,  though 
fraudulent  as  against  third  persons,  and  subject  to  be  set  aside  as 
void  therefor,  is  yet  good  and  valid  as  between  the  fraudulent  parties 
to  it,  and  that  the  fee  of  the  lands  has  passed  by  it,  so  that  the 
grantor  cannot  call  it  back.  And  if  the  grantor,  the  husband,  can- 
not  recall  the  fee,  and  it  has  passed  from  him^  then,  as  it  is  claimed^ 
has  the  wife,  by  joining  in  the  conveyance,  effbotually  and  forever 
released  her  right  of  dower.  If  it  should  be  conceded  that  the  wife, 
by  such  act,  has  eflTectually  released  her  right  of  dower  to  the  fraud- 
ulent  grantee  and  his  assigns,  it  is  not  yet  determined  that  she  is 
debarred  of  her  rights  as  against  one  claiming  the  premises  from  a 
souroe  other  than  him  or  them,  and  indeed  in  hostility  to  him  and 
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lo  them.    For  what  is  the  effect  and  operation  of  a  release  by  a 
irife  of  her  inchoate  right  of  dower  ?    She  cannot,  nor  can  a  widow, 
an  til  admeasurement,  convey  or  assign  her  dower.    The  joining 
frith  the  husband  in  his  conveyance  is  then  but  a  release  by  the 
wife  of  a  contingent  future  right,  and  operates  against  her  but  by 
way  of  estoppel.     Tomphina  v.  Fondas  4  Paige,  448.    And  it  is  said 
that  she  cannot  execute  any  valid  release  of  her  dower  in  tlie  real 
estate  of  her  husband  in  any  other  way  than  by  joining  with  him  in 
a  conveyance  to  a  third  person.    Carson  v.  Murray,  3  Paige,  483. 
The  release  must,  at  all  events,  accompany  or  be  incident  to  the 
conveyance  of  another.    And  the  right  of  dower  again  attaches, 
apon  a  reconveyance  of  the  real  estate  to  the  husband,  or  upon  his 
becoming,  in  any  other  manner,  vested  in  his  own  right,  with  the 
title  thereto.  Id.    And  inasmuch  as  the  release  of  dower,  to  be  ope* 
rative,  must  be  in  conjunction  with  a  conveyance  or  other  instru* 
ment  which  transfers  a  title  to  the  real  estate,  it  follows  that  if  the 
conveyance  or  instrument  is  void,  or  ceases,  for  any  reason,  to  ope- 
rate, and  no  title  has  passed,  or  none  remained,  the  release  of  dower 
does  not,  after  that,  operate  against  the  wife,  and  she  is  again 
dothed  with  the  right  which  she  had  released.    Such  is  the  familiar 
oase  of  a  wife  joining  with  her  husband  in  the  execution  of  a  mort- 
gage, and  thereby  releasing  her  right  of  dower.    On  the  satisfaction 
of  the  mortgage  her  right  is  restored.    And  so  when  a  deed  has  been 
executed  by  the  husband  with  full  covenants,  in  which  the  wife  has 
joined,  releasing  her  dower,  and  afterward  the  grantee  has  sued  for  » 
breach  of  the  covenants,  and  has  recovered  full  damages,  it  has  been 
held,  the  husband  dying,  that  the  widow  has  a  right  of  dower  in  the 
premises.    Stinson  v.  Sumner,  9  Mass.  143.     The  ground  upon 
which  that  decision  is  placed  comports  with  reason.     It  is,  that 
the  judgment   in    an  action  on   the  covenants  in  a  deed  goes 
upon  the  ground  that  nothing  has  passed  by  it  to  the  grantee. 
If  nothing  has  passed  by  it  to  the  grantee,  then  the  grantor  ha« 
retained  all   that   which  he  had  when  he   executed    the    deed. 
And  the  wife  of  the  grantor  retains,  with  him,  all  that  she  had. 
The  principle  which  governs  is  this :    The  release  of  an  inchoate 
right  of  dower  which  a  married  woman  makes  by  joining  in 
a  conveyance  with  her  husband,  operates  against  her  only  by  estop- 
pel.   An  estoppel  must  be  reciprocal,  and  binds  only  in  favor  of 
tliose  who  are  privy  thereto.    A  release  of  dower  can  be  availed 
'  of  then,  only  by  one  who  claims  under  the  very  title  which  waf 
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eimted  bj  the  conreyanoe  with  whioh  the  rdewe  ii  jdned.  A 
releaae  to  a  stninger  to  that  title»  does  not  extingniah  the  right  of 
dower.  Harrma/n  r.  Oray,  49  Maine,  537.  It  ahowi  no  privity 
of  estate  or  oonnection  of  any  kind  between  the  doweress  and  the 
tenant  Pixl»y  r.  Bmnettf  11  Maes.  298.  Bnt  when  a  creditor 
of  the  hnsband  ponmee  him  to  judgment  and  attacks  as  firaadolent 
and  sets  aside  as  roid  the  deed  fh>m  him,  joining  in  which  tiie  wife 
has  released  her  right  of  dower,  he  does  not  connect  himself  with 
the  title  which  that  deed  has  created^  and  with  which  the  release 
of  dower  is  connected.  He  sets  np  the  tile  of  the  husband  as  it 
existed  before  the  fraudulent  couyeyance,  and  stands  in  hostility  to 
the  title  which  it  iias  given.  Not  being  a  party  to  the  release  or  in 
priyity  with  it,  he  may  not  set  it  up  in  bar  of  dower.  See  Wyman 
y.  FoXy  59  Maine,  100  ;  Robinson  t.  Baies^  3  Meta  40. 

We  are  of  the  opinion  that  the  defendant  cannot  soccessfolly 
stand  upon  this  ground. 

The  research  of  counsel  has  not  furnished  us  with  any  decision 
of  the  courts  in  this  State  directly  upon  this  point.  The  Manhai* 
Ian  Co*  T.  Evertson^  6  Paige,  457,  is  cited  by  the  defendant  At 
Grst  reading  it  seems  to  make  for  Imn.  But  look  how  the  question 
came  up  there,  and  between  what  contestants  it  was  to  be  deter- 
mined, and  it  will  be  seen  that  the  decision  there  may  be  maintained 
and  not  clash  with  our  conclusion.  That  was  a  contest  for  the  dii- 
tribution  of  surplus  moneys,  arising  upon  the  sale  of  lands  on  the 
foreclosure  of  a  mortgage  prior  to  all  the  claims  in  dispute.  It  was 
then  in  theory,  a  dispute  as  to  the  residue  of  land,  the  same  as  if 
fifty  acres  having  been  taken  from  seyenty-five  to  satisfy  the  mort- 
gage, who  shall  have  that  which  is  left  ?  M(Uth$W8  y.  Duryee^  45 
Barb.  69.  The  only  contestants  as  to  the  right  of  dower  were  the 
widow  on  the  one  hand,  and  the  grantee  of  the  husband  and  wife 
to  whom  she  had  released  her  dower,  and  the  mortgagee  of  that 
grantee  on  the  other.  The  deeds  which  had  been  executed  were 
held  valid  as  to  the  trust  specified  iu  them,  but  inoperative  after 
that  as  against  the  creditors  of  the  husband.  It  is  obvious  that  the 
only  question  arising  on  these  facts  and  between  these  litigants  was, 
whether  a  deed  valid  as  to  a  part  of  its  purposes,  and  invalid  as  to 
part,  should  be  held  so  effectual  between  the  parties  to  it,  as  that 
the  grantee  therein  and  those  in  privity  with  him  as  such,  could 
set  up  the  release  of  right  of  dower  therein  contained  against  the 
who  had  executed  it,  when  as  widow  she  claimed  dower.    That 


APBIL  TEBM,  1873.  34] 

MiUaiMy  T.  Hona. 

qneBtion  waa  aolred  by  the  oonsideratioD,  tihai>  had  the  deed  been 
abeolatelj  Toid  as  agaiast  oreditors,  yet  it  transferred  the  legal  title 
to  the  grantee  as  against  the  grantors;  and  tiiat»  had  it  created  a 
7alid  legal  title  subject  to  resulting  trusts  in  the  husband,  the 
widow  could  not  be  endowed  of  a  mere  equity.  The  principle  here» 
mvolyed  was  not  considered^  nor  did  it  need  to  be  considered. 
Meger  t.  Mohr,  1  Bobt.  383^  is  also  cited  by  the  defendant  It  is 
there  held  that  the  wife,  having  united  with  her  husband  in  a 
frandulent  deed,  had  divested  herself  of  her  inchoate  right  of  dower, 
and  was  not  entitled  to  any  protective  provision  in  a  judgment  set* 
ting  aside  the  deed  as  void  against  creditors  and  ordering  a  sale. 
The  question  does  not  appear  to  have  been  fully  considered  there. 
In  Den,  JBx  d$m,  SteuHtri  v.  Johnson,  3  Harrison  (N.  J.)  87,  it  was 
held  that  a  wife  was  not  incapacitated  by  interest  from  testifying  as 
a  witness  that  a  deed  which  had  been  executed  by  her  and  by  her 
husband  was  firaudulent  The  action  was  between  one  claiming 
the  premises  as  a  purchaser  at  sheriff's  sale,  on  a  judgment  against 
the  husband  prior  to  the  deed,  and  one  claiming  under  the 
deed  alleged  to  be  fraudulent.  If  the  wife  by  her  testimony 
should  sustain  the  deed,  her  dower  was  barred  by  it  If  she 
showed  that  the  deed  was  fraudulent,  then  if  we  are  right, 
the  grantee  in  it  might  be  dispossessed,  and  her  right  of  dower 
be  restored  to  her  as  against  the  purchaser  at  the  sheriff's 
sale.  Her  interest  was  not  to  protect  the  deed.  But  it  was  held  in 
that  case,  that  the  alleged  fraudulent  deed  being  good  against  the 
grantors,  her  dower  was  unquestionably  gone,  and  that  by  showing 
it  fraudulent  as  to  creditors,  she  did  not  thereby  restore  her  hus* 
band's  title  to  the  land,  nor  her  own  right  to  dower.  It  will  be  per- 
ceived  that  the  question  presented  to  us  was  not  raised,  at  least  with 
distinctness,  in  the  learned  court  which  passed  upon  that  case,  as  is 
evident  from  the  citations  with  which  the  decision  is  sustained, 
which  are  all  to  the  point,  only  that  as  between  parties  to  a  fraudu- 
lent deed  the  deed  is  valid.  Oabomey.  Mobb,  7  Johns.  161 ;  Jackson 
V.  Gftxmsey,  16  id.  189,  Sams  v.  King,  4  Cow.  207-16 ;  11  Wheat 
213,  are  cited.  We  feel  obliged  to  yield  to  the  greater  force  of 
authority  upon  the  other  side  of  the  question,  arrayed  upon  the 
points  for  the  plaintiff  and  drawn  from  the  reports  of  many  States. 
4thk  In  addition  to  the  three  grounds  above  noticed,  taken  upon 
the  printed  points  of  the  defendant,  another  was  suggested  on  Um 
oral  argument 
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It  appears  that  the  grantee  of  the  plaintiff  and  her  hnaband,  after 
the  ezeoation  of  the  deed  to  him,  oonyejed  in  tarn  to  the  plaintiff 
•0  that,  as  among  them,  she  became  the  sole  owner  in  fee  of  the  whole 
premises.  It  is  claimed  that  by  this,  the  inchoate  right  of  dower 
became  merged  in  the  greater  estate  acquired  by  the  last  conyey- 
ance.  Bat  we  do  not  think  that  this  position  will  ayail  the  defend- 
ant in  this  case.  It  may  be  conceded  that  ordinarily  where  two 
such  interests  in  lands  meet  in  one  person,  the  lesser  sinks  into 
the  greater.  And  as  we  have  aboye  admitted,  the  fraudalent  oon- 
Teyance  from  plaintiff  and  husband  and  that  back  to  plaintiff  were 
yalid  between  the  parties  to  them.  But  it  has  been  held  that  this 
latter  rule  does  not  apply  to  work  a  merger  of  a  lesser  estate  in  a 
greater.  The  force  of  that  rule  is,  that,  where  one  has  sought  to 
work  wrong,  the  law  will  not  aid  him  to  trace  back  when  he  seeks 
to  reach  again  the  property.  But  when  both  he  and  his  con- 
spirator haye  lost  the  property  conveyed,  and  the  deed  has  been 
avoided  by  the  court,  and  the  property  restored  for  the  benefit  of 
creditors,  the  further  penalty  will  not  be  inflicted  of  the  loss  of 
another  interest  upon  the  ground  of  a  merger.  Roberts  v.  Jaeksofif 
1  Wend.  478. 

For  these  reasons  the  judgment  appealed  from  should  be  reveraedy 
and  a  new  trial  ordered,  with  costs  to  abide  the  event  of  the  action* 

All  concur  for  reyersal  except  Oboybb,  J.,  dissenting. 

Judgmeni  rw&rsetU 


Thovpsov  v.  FaboO)  Treasurer  of  the  American  Express  Oohi- 

pany,  Appellant 

(ttN.T.lSa.) 
Action  against  common  earrier  for  faiUure  to  dMcer, 

• 

PlalntIC  as  agent  lor  W.,  collected  money  and  forwarded  it  to  W.,  by  defead 
ant's  express  company.  The  latter  failing  to  deliver  it  to  W.,  plaintiff 
biongbt  this  action  to  recover  it.  HM,  that  plaintiff,  having  no  special  inter 
est  ii  the  money,  could  not  recover. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  courts 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
ot  a  referee. 
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This  action  was  brought  to  recover  damages  for  an. alleged  fiultixe 
of  defendant  to  deliver  a  package  of  United  States  treasorj  notes 
leoeived  by  it  for  transportation. 

The  following  were  the  facts  found  by  the  referee :  T'aat  the 
defendant,  the  American  Express  Company,  is  a  joint-stock  com- 
pany, consisting  of  more  than  seven  members,  and  is  engaged  in  the 
express  business  as  common  carriers,  whose  principal  office  is  in  the 
city  of  New  York.  On  or  about  the  11th  day  of  August,  1865,  the 
American  Express  Company  received  from  the  United  States  Express 
Company,  at  Decatur,  in  the  State  of  Indiana,  a  package  containing 
United  States  compound  interest  notes  and  7.30  treasury  notes  to 
the  amount  of  $660.63,  together  with  the  papers  discharging  John 
and  William  White  from  service  in  the  army  of  the  United  States. 
That  said  package  was  addressed  as  follows:  '^By  the  United 
States  Express  Company,  $660. 63,  John  and  William  White,  care 
Captain  James  E.  Martin,  Bunton  House,  Terre  Haute,  Indiana.'' 
The  package  was  delivered  to  the  United  States  Express  Company 
by  plaintiff  at  Springfield,  HL,  and  receipt  taken.  The  American 
Express  Company  conveyed  it  to  the  place  of  destination  without 
delay.  Diligent  search  and  inquiry  were  made  for  the  consignees, 
but  they  could  not  be  found  or  heard  from.  The  contents  of  the 
package  was  the  back  pay  of  the  said  John  and  William  White,  as 
eoldiers  in  the  army  of  the  United  States,  and  their  discharge 
papers  from  the  service,  and  a  letter  from  the  plaintiff.  The 
Whites  had  employed  the  plaintiff  as  their  agent  to  collect  for  them 
the  back  pay  in  question  from  the  United  States  government.  The 
inclofiure  in  the  package  was  the  proceeds  of  a  check  received  by 
plaintiff  from  the  government  agent  at  Springfield,  111.,  for  such 
back  pay.  The  plaintiff  demanded  the  package  in  question  from 
James  C.  Fargo,  the  treasurer  of  the  defendant,  at  the  city  of  New 
York,  who  refused  to  deliver  the  same  to  him. 

Hooper  C.  Van  Vorat,  for  appellant 

Isaac  Edwardsy  for  respondent  The  delivery  of  the  United 
States  Express  to  defendant  created  a  contract  between  plaintiff  and 
defendant  Van  Sanivoord  v.  St  John,  6  Hill,  157, 160.  Defend* 
mnt  could  look  to  plaintiff  on  the  contract  for  freight  Bedf.  on 
Carr.,  §  333 ;  Dows  v.  Cobb,  12  Barb.  310,  316 ;  Witbeck  v.  Holland, 
^  N.  Y.  13.    Plaintiff  did  not  follow  instractions ;  the  funds  sent 
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were  his,  therefore^  J7ayM  t.  3lone,  7  Hill,  138 ;  S.  0.,  8  Denio^ 
570 ;  Wibon  t.  Wilion,  26  Penn.  St  894 ;  Story  on  Agency,  §  IM. 
He  was  debtor  to  his  clients  for  the  amount  Chapman  t.  White,  S 
Seld.  412,  417 ;  Marsh  t.  On&ida  Bank,  82  Barb.  298 ;  Donlap'* 
Paley  on  Agency,  90,  and  notes,  and  863.  Both  plaintiff  and  th« 
Whites  could  maintain  action,  and  a  reooyery  by  one  wonld  bar 
Action  by  the  other.  Smith  y.  James,  7  Oow.  828 ;  Gfreen  y.  Clarkep 
12  N.  Y.  848.  Trorer  can  be  maintained  by  one  haying  no  benefi* 
oial  interest  in  the  property.  KeUogg  y.  Sweeney,  1  Lans.  397 ;  ifo- 
ran  y.  Portland,  85  Me.  55 ;  Armory  y.  Detamaria,  1  Str.  515 ; 
Freeman  y.  Birdi,  1  N.  ft  M.  420 ;  Joseph  y.  Knox,  3  Gamp.  320* 
A  deliyery  to  a  carrier  not  chosen  by  the  purchaser  is  not  a  deliyery^ 
and  the  consignor  has  a  right  of  action.  Rodgers"^.  Phillips,  40  N. 
Y.  519 ;  2  Oreenl.  Ey.,  §  212.  Where  there  is  no  such  person  as 
consignee^  the  carrier  holds  as  bailee  of  the  consignor.  Ghitty  on 
Oarr.  89 ;  BumM  y.  K  Y.  O.  R.  R.  Co^  45  N.  Y.  184.  It  was  plain- 
tiff's duty  to  receiye  package  and  send  it  to  his  clients.  Bates  y. 
Stanton,  1  Duer,  79 ;  Bank  of  Rochester  y.  Jones^  4  N.  Y.  497.  It 
is  not  carriers  duty  to  litigate  the  title.  Bliven  y.  H.  R.  R.  Oo.,  85 
Barb.  188.  Where  law  allows  agent  to  contract  in  his  own  name* 
he  can  bring  action.  Considerant  y.  Brisbane,  22  N.  Y.  889.  A 
right  of  action  on  a  contract  cannot  be  denied  to  the  contracting 
party.  Angell  on  Carriers,  §§  500, 503 ;  Dows  y.  Cobb,  12  Barb.  810, 
816  ;  Sargent  y.  Morris,  3  Bam.  ft  Aid.  277,  280 ;  Mintum  y.  Main^, 
7  N.  Y.  220,  224;  StillweUr.  Staples,  19  id.  401 ;  Walsh  y.  Washing-^ 
ton  Insurance  Co^  82  id.  440 ;  Fitzhugh  y.  Wiman,  9  id.  559 ;  Horton  y» 
Morgan,  19  id.  170 ;  Orinnett  y.  Schmidt,  2  Sand£  706, 710 ;  Freman 
y.  FuUon  Fire  Ins.  Co.,  14  Abb.  Pr.  398 ;  Story  on  Agency,  §§  161^ 
162,  393.  Plaintiff  can  maintain  action  under  section  113  of  the 
Code.  Considerant  y.  Brisbane,  22  N.  Y.  389 ;  Orinnett  y.  Schmidt, 
2  Sandfl  706;  Rowland  r. Phalen,  1  Bosw.  48;  Paddpn  y.  Wittiam^ 
1  Bob.  340 ;  Bogart  y.  CRegan,  1  E.  D.  Smith,  590;  Story  oa 
Agency,  §§  161, 162,  398. 

Pbckham,  J.  To  sustain  an  action  against  a  common  carrier  for 
Auling  to  deliyer  goods,  the  plaintiff  must  be  the  owner,  or  haye 
some  special  interest  in  them.  Erulder  y.  Sttison,  47  N.  Y.  86 ; 
Chreen  y.  Clarke,  12  id.  343.  Prima  facie,  the  consignee  is  the 
owner. 

If  this  had  been  a  sale  of  goods  by  the  consignor,  ordered  by  th« 
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eoamgaee,  withoat  stating  in  what  waj  or  manner  to  send  thenit 
bat  only  where^  the  consignor  would  hare  had  sufficient  title  to 
maintain  the  action — because  the  title  in  such  case,  as  a  general 
rule,  would  not  pass  by  the  mere  deliveiy  to  the  carrier.  In  this 
case,  howeyer,  the  plaintiff  neyer  owned  the  money  ordered  to  be 
sent  to  the  consignee,  and  had  no  special  interest  in  it  He  was  a 
mere  agent  Hence  if  he  simply  fhlfilled  the  orders  of  the  owners 
and  sent  the  money  to  the  consignee  by  a  suitable  and  proper  oon- 
Teyance,  his  duties  and  liabilities  were  discharged.  He  then  had  no 
further  right  or  interest  in  the  matter. 

The  action  was  brought  and  tried  upon  the  assumption  that  the 
plaintiff  properly  collected  and  sent  the  money  due  firom  the  gov- 
enunent  to  the  Whites.  There  was  no  allegation  or  suggestion  that 
he  had  not  sent  the  money  he  receiyed  by  the  usual  and  proper 
mode,  that  he  had  not  fulfiUed  the  directions  of  the  Whites,  that  he 
was  not  authorized  by  them  to  do  precisely  what  he  did  —  the  referee 
has  substantially  so  found  as  matter  of  fact,  and  there  is  no  excep* 
tion  to  any  of  his  findings  of  fact  It  is  too  late  here  for  the  pluiutiS 
to  attempt  to  yary  these  findings  of  fact  to  sustain  his  judgment 

It  is  the  right  and  interest  of  the  defendant  to  see  that  the  paokogo 
18  deliyered  to  none  but  the  true  owner.  A  wrongful  recoyery 
against  this  defendant  will  afford  it  no  defense  as  against  the  true 
owners  or  their  representatiyes. 

This  is  not  a  case  of  a  fictitious  consignee.  The  Whites  were 
aliye  and  in  the  ciyil  war.  This  was  their  pay,  and  if  they  haye 
died  since  this  proceeding,  that  giyes  no  right  to  this  plaintiff  to 
sue  upon  these  facts.  It  follows  that  the  referee  erred  in  finding 
for  the  plaintiff,  and  the  judgment  of  the  general  term  affirming 
that  judgment  must  be  set  aside  and  a  new  trial  granted^  costs  to 
abide  eyent 

All  concur,  except  Alliv,  J^not  iittiBg^  and  Bapallo,  J.,  not 
yoting* 


YouX.—U 
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KowDTG,  appellant^  t.  Maitlmt. 

(49  N.  T.  W.) 

Siubtmd  and  i0(f«— ddttMry  to  w{f€  w4  dMmy  to  htuhand — ^Meru^ 

The  defendant  as  bailee  held  property  of  plaintiff's  under  instructions  not  to 
dellTer  it  to  anj  one  without  plaintiff's  written  order.  Defendant  delivered 
the  propertj  to  plaintiff's  wife  upon  an  order  which  proved  to  be  a  forgery. 
HM,  that  defendant  was  liable  for  the  value  of  the  property,  notwithstand- 
ing the  fact  that  the  defendant  could  maintain  an  action  against  both  the  hus- 
band and  wife  for  the  wrongful  act  of  the  latter. 

For  the  purpose  of  proving  the  genuineness  of  a  signature  against  a  party 
■CMight  to  be  charged  thereby,  it  is  not  competent  to  prove  that  the  signature 
is  not  in  a  simulated  handwriting. 

Appeal  firom  judgment  of  the  general  term  of  the  supreme  ooart 
in  favor  of  defendants. 

The  action  was  brought  to  recover  the  value  of  nine  U.  S.  7.30 
bonds  of  $lyOOO  each.  Defendants,  as  brokers,  had  purchased  the 
bonds  for  plaintiff  and  they  were  left  with  them.  Plaintiff  gave 
defendants  written  instructions  not  to  deliver  the  bonds  to  any 
person  except  upon  his  written  order.  The  bonds  were  subsequently 
delivered  by  defendants  to  wife  of  plaintiff  upon  the  presentation 
of  an  order  therefor  purporting  to  be  signed  by  plaintiff,  which 
order  defendants  supposed  to  be  genuine.  The  jury  were  directed 
to  find  a  general  verdict,  and  in  addition,  to  answer  the  following 
questions.    They  found  as  follows : 

Q.  1.  Is  the  signature  to  the  order  for  the  delivery  of  the  bonds 
dated  January  6, 1866,  the  genuine  signature  of  the  plaintiff  ?  A. 
No. 

Q.  2.  Did  the  plaintiff  deliver  the  bonds  in  controversy  to  the 
wife  of  the  plaintiff  ?    A.  Yes. 

Q.  3.  Did  the  plaintiff's  wife  fraudulently  obtain  a  delivery  of  the 
bonds  to  her  ?    A.  Yes. 

They  further  found  a  verdict  for  the  plaintiff  against  the  defend- 
ants for  the  sum  of  $10,641.60. 

Judgment  suspended,  and  exceptions  ordered  to  be  heard  in  the 
first  instance  at  the  general  term,  when  judgment  was  ordered  to  be 
entered  for  defendants. 
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F»  itr.  Bangs,  for  appellant,  argued  that  the  wife  waa  not^  by 
Tiitne  of  the  marital  relation  merely,  authorized  to  reduce  his 
ehoees  in  action  to  her  possession,  and  cited  Etherifigtan  y.  Par- 
rati,  1  Salk.  118;  Offley  v.  day,  2  Scott,  N.  S.,  872;  Welling- 
ham  V.  Simands,  1  Dessaussure's  Eq.  Bep.  272 ;  2  Parsons  on  Con- 
tracts, 615 ;  thaty  fchough  qualifiedly  liable  for  the  tort,  he  is  not 
guilty  of  ity  but  she  is.  His  liabiliiy  was  to  put  a  stress  upon  him 
to  fnUIll  her,  not  his,  obligations,  and  cited  1  Ohitty's  Pleadings  (12th 
Am.  ed.),  92,  98 ;  Bacon's  Abr^  Baron  and  Femme,  L;  Goke  Little- 
ton, 351,  b;  Gomyn's  Digest,  Baron  and  Femme,  Y;  Beeve's  Dom. 
HeL  (3d  ed.)  [72],  144,.  149 ;  1  Bolle,  351 ;  Rep.  Tem.  Hardwicke, 
399 ;  Levinz,  122 ;  Oullen,  392 ;  Tylle  v.  Pierce,  Oro.  Oar.  376 ;  ] 
Hawkins'  P.  G.,  b.  1,  oh.  1,  §  9 ;  3  Blackstone,  414 ;  2  Kent,  150 ;  Capel 
V.  Powell,  17  G.  B.  748 ;  Goulding  y.  Davidson,  26  N.  Y.  604 ;  that  the 
husband,  at  common  law,  was  not  liable  for  the  torts  of  the  wife; 
1i>ut  he  was  joined  only  by  reason  of  the  uniyersal  rule  that  the  wife, 
during  coyerture,  could  not  be  either  a  sole  plaintiff  or  a  sole  defeiid- 
art,  and  cited  Oapel  y.  Powell,  17  G.  B.  748;  Langetaff  y.  Rain,  1 
Wilson,  149 ;  Anonymous,  3  id.  124 ;  Larkin  y.  Marshall,  4  Exchequer 
Sep.  805  ;  Newton  y.  Sow,  9  Q.  B.  948 ;  Sparkes  y.  Bell,  8  B.  &  G.  1; 
Mitchinson  y.  Hewson,  7  Term  Bep.  344  ;  Angel  y.  Felton,  8  Johns. 
149;  Gage  y.  Reed,  15  id.  403;  Horton  y.  Payne,  27  How.  Pr.  374 ; 
Marsh  y.  Potter,  30  Barb.  506.  That  where  one  tort  is  set  up  as  a 
«ause  of  action,  another  tort  on  the  part  of  the  plaintiff  is  no  defense, 
and  that  the  second  finding  is  not  a  subject  of  counter-claim  or 
set-off,  as  the  wife  is  not  a  party,  and  cited  Bates  y.  Rosekrans,  37 
N.  Y.  412 ;  Hayes  y.  Riddle,  1  Sand.  284;  that  it  is  not  ayailable  as 
recoupment,  as  it  is  not  connected  with  the  subject-matter  of  the 
action,  and  cited  Oram  y.  Dresser,  2  Sand.  120 ;  Sedgwick  on  Dam. 
<4th  ed.)  51  [444];  Nichols  y.  Dusenbury,  2  N.  Y.  286;  Vassear  y. 
Livingston,  13  id.  257 ;  that  the  finding  is  not  ayailable  to  defendants 
upon  the  principle  of  ayoiding  circuity  of  action ;  that  that  principle 
applies  only  where  parties  are  identical,  damages  equal,  and  the 
claims  belong  to  the  same  class.  Charles  y.  Alden,  15  Gom.  B.  4 ; 
Speeding  y.  Young,  16  Gom.  B.,  N.  S.,  829;  Alston  y.  Herring,  11 
Exchequer,  831 ;  Stimson  y.  Hall,  1  Hurlst  &  Norm.  831 ;  Marshall 
y,  Oakes,  5  id.  793 ;  that  the  husband  is  not  always,  eyen  qualifiedlyi 
liable  for  the  tort  of  the  wife,  and  cited  Liverpool  Loan  Assn.  y. 
Fairhurst,  9  Exchequer,  422 ;  Ourney  y.  Kenny,  2  E.  D.  Smith,  132  ; 
that  under  the  act  chapter  90,  Laws  of  1860,  plaintiff's  wife  would 
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be  liable  in  a  separate  aetion,  and  cited  EtheringUm  r.  ParraU,  1 
Salk.  118;  Ovmey  y.  Kenny,  2  R  D.  Smith,  182. 

&  P.  Natikf  for  respondents,  argued  that  eridenoe  of  a  person 
competent  to  judge  whether  a  writing  is  in  the  genuine  hand  of  he 
who  wrote  it,  or  is  an  attempt  by  some  person  to  imitate  the  hand 
of  another,  is  admissible,  citing  Lansing  v.  RtMseU,  3  Barb.  Oh. 
825;  People  t.  Hewif,  2  Park.  Cr.  20;  Moody  r.  Rowell,  17 
Pick.  490;  OomrnontoeaUh  t.  Oareyj  2  id.  47;  Lyon  t.  Lyman,  & 
Oonn.  55 ;  Subl&y  y.  Vanhome,  7  S.  &  R.  185 ;  Lodge  t.  Phipher, 
11  id.  333 ;  that  at  common  law  the  possession  of  personal  property 
by  the  wife  is  the  possession  of  the  husband,  citing  Ball  y.  BeU,  Ala» 
Select  Cas.  465 ,  that  a  delivery  to  wife  is  a  delivery  to  the  husband, 
citing  Machen  v.  Machen,  15  Ala.  373 ;  McDaniel  y.  Whitman,  16 
id.  343 ;  Mason  v.  McNiai,  23  id.  214,  217 ;  Walker  y.  Fenn^;  28  id. 
867 ;  Glanc/s  H.  &  W.  1,  2,  3 ;  that  if  plaintiff's  wife  obtained  pos- 
session wrongfully,  her  conversion  was  to  the  use  of  her  husband,, 
dting  Bacon's  Abr.,  Baron  and  Femme,  L.;  2  Saunders,  47; 
Saunders'  H.  ft  Ev.  870 ;  Bing.  on  Gov.  257 ;  that  an  action  would 
lie  by  the  defendants  against  both  plaintiff  and  his  wife  to  recover 
the  same  sum  which  the  plaintiff  in  this  action  seeks  to  recover 
against  the  defendants,  citing  1  Gutty's  PL  92 ;  1  Pars,  on  Gont ;  1 
Stephens'  N.  P.  746 ;  Horton  v.  Payne,  27  How.  Pr.  374 ;  Solomon 
V.  Waas,  2  Hilt  0.  P.  179 ;  McQueen's  Husband  and  Wife,  48  Law 
Lib.,  N.  S.,  125,  126,  etc.;  Beeve's  Dom.  BeL  (8d  ed.),  Parker's 
Notes,  148, 149,  marg.  72, 73 ;  Goulding  v.  Davidson,  26  N.  Y.  604; 
Tait  V.  Oulbertson,  57  Barb.  9 ;  Hovey  v.  Starr,  42  id.  436 ;  Sehaus 
V.  PtUseher,  25  How.  463 ;  Porter  v.  Morant,  45  Barb.  426 ;  Rome  v. 
Smith,  55  id.  418 ;  Valentine  v.  Lloyd,  4  Abb.  N.  S.  371 ;  Peak  y. 
Lemon,  1  Lans.  302 ;  that  the  husband's  person  and  property  could 
be  charged  in  execution,  citing  Solomon  v.  Waas,  2  Hilt.  179 ;  that 
this  liability  is  an  answer  here,  citing  Edwards  t.  Ihrebroih&r,  3 
0.  ft  P.  484;  CaiterdU  v.  Kenyon,  3  Q.  B.  310;  9  Exch«  422;  that 
to  prevent  circuity  of  action  the  law  will  bar  plaintiff's  reoovery^ 
dting  Broom's  Maxims,  marg.  p.  309,  and  cases  cited  (5th  Am.ed«)y 
per  Lord  Dekxaxt,  Gh.  J.;  Walmssley  v.  Cooper,  11  A.  ft  E.  221 ; 
Charles  v.  Alton  (Lewis,  Oh.  J.),  15  Oom.  Bench,  62;  Oarr  n 
Stephens,  9  Barn,  ft  Cr.  758 ;  Simpson  v.  Swan,  3  Camp.  291,  298  ; 
Ti$mer  v.  Davies,  2  Williams'  Saund.  150,  note  2 ;  Xenia  Bank  v. 
Lee,  7  Abb.  872 ;  Brown  v.  Buckingham,  21  How.  190 ;  Sehubart  n 


APRIL  TERM,  1872.  34& 


Rowing  ▼.  Manl^. 


Harteauy  34  Barb.  447 ;  Briggs  t.  Briggs,  30  id.  477 ;  that  the  lav 
of  1862  does  not  permit  the  wife  to  be  saed  alone  for  her  torts,  cit- 
ing Hartan  t.  Paffne,  27  How.  374 ;  Hatirouek  y.  Baker,  10  Johna 
«47. 

BapaIiLO,  J.  The  plaintiff  having  inatmcted  the  defendants  not 
to  deliver  his  bonds  to  any  person,  except  npon  his  written  order, 
the  delivery  of  them  without  such  order,  even  to  the  plaintiff's  wife, 
•did  not  operate  as  a  discharge  of  the  defendants'  obligation  to  the 
plaintiff  as  bailees.    1  Stark.  104. 

The  inference  of  authority  on  the  part  of  the  wife  to  act  as  agent 
for  the  husband,  which,  in  some  cases,  may  be  drawn  £rom  oiroum- 
stances,  is  negatived  in  the  present  instance  by  the  written  instruc- 
tions given  by  the  plaintiff  to  the  defendants. 

But.  independently  of  any  question  of  agency,  it  is  claimed  on 
the  part  of  the  respondents  that,  because  at  common  law  the  wife's 
possession  of  a  chattel  was  deemed  the  possession  of  the  husband, 
the  delivery  of  the  bonds  to  the  plaintiff's  wife  was  equivalent  to  a 
•delivery  of  them  to  the  plaintiff. 

At  common  law  a  married  woman  could  not  own  personal  prop- 
erty. The  title  to  all  chattels  owned  by  her  at  the  time  of  marriage 
•or  acquired  by  her  afterward  vested  in  the  husband,  and  her  manual 
possession  of  them  inured  to  his  benefit.  This  was  the  right  of  the 
husband,  which  he  could  assert  It  attached  to  all  property  which 
she  rightfully  acquired,  and  to  all  of  which  she  possessed  herself  by 
his  authority  or  with  his  co-operation.  But  she  had  no  power  to 
thrust  such  constructive  possession  upon  him  by  her  own  wrongs 
not  sanctioned  by  him,  nor  to  make  him  responsible  for  it  against 
his  will  and  without  his  knowledge.  If  she,  without  his  authoritj, 
purchased  property  (not  necessaries),  he  was  not  responsible  for  it, 
though  delivered  to  her,  unless  it  came  to  his  use  or  some  assent  on 
his  part  was  shown.  MotUague  v.  Benedid,  8  Bam.  &  Oress.  681 ; 
Bentleg  r.  Griffin,  5  Taunt  856 ;  MetcfOfe  v.  Shaw,  8  Oamp.  29 ; 
Jttheringtan  v.  Parroti,  1  Salk.  118. 

If  the  delivery  of  chattels  to  the  wife  was  in  law  a  delivery  to  the 
nnsband  in  all  cases,  a  tradesman  need  never  have  been  at  a  loss  for 
a  remedy  against  the  husband  for  goods  sold  and  delivered  to  his 
wife,  nor  put  to  proof  that  they  came  to  his  use.  So  of  a  payment 
to  the  wife,  of  a  debt  due  to  the  husband.  According  to  the  rnlaas 
45lii]ii64»  ib«  delivery  of  the  money  to  the  wife  would  be  a  deliTBiy 
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of  it  to  the  hnsbandy  and  he  ought  not  to  be  permitted  to  demand 
payment  a  second  time.  Bnt  no  such  effect  was  giyen  to  a  payment 
to  the  wife.  It  did  not  bind  the  husband  unless  some  authority  to 
her  to  receiye  it  as  his  agent  appeared.  Thrtuher  y.  TuUle,  %% 
Me.  335  ;  Offley  v.  Clay,  %  Man.  &  Or.  172. 

As  the  delivery  of  the  property  to  the  wife  without  the  assent  of 
the  husband  would  not  create  a  direct  liability  from  him  to  the 
party  delivering  it,  it  would  seem  clear  that  it  would  not  discharge 
a  previously  existing  liability  from  such  party  to  her  husband. 

The  cases  cited  by  the  counsel  for  the  respondent,  in  illustration 
of  the  proposition  that  the  possession  of  the  wife  is  the  possession 
of  the  husband,  are  all  cases  in  which  the  possession  of  the  wife  waa 
lawfhl,  and  the  husband  or  his  representatives  claimed  the  benefit 
of  it.  Those  cases  hold  that  the  wife  cannot  acquire  title  to  chat- 
tels by  adverse  possession  as  against  the  husband.  BeU  v.  BelW^ 
AdmWSf  1  Ala.  SeL  Gases,  465.  That  the  title  to  ^  slaves  in  posses- 
sion of  the  wife  under  a  bequest  vests  in  the  husband  and  survives 
to  him,  her  possession  being  his.  Machsn  v.  MacheUy  15  Ala.  373 ; 
Walker  v.  Fenn&r,  28  id.  367.  So  of  money  in  possession  of  the 
guardian  of  the  wife.  16  id.  343.  But  in  all  these  cases  the  wife 
had  acquired  a  property  in  the  chattels  which  the  law  transmitted 
to  the  husband.  Lord  Ookb,  in  Oo.  litt  351,  b,  points  out  this  dis- 
tinction. He  says:  *'  As  to  personal  goods  there  is  a  diversity  worthy 
of  observation  between  a  property  in  them  and  a  bare  possession ; 
and  that  if  personal  goods  be  bailed  to  a  feme,  or  if  she  find  goods^ 
or  if  goods  come  to  her  hands  as  executrix  to  a  bailiff,  and  she 
taketh  a  husband,  this  bare  possession  is  not  given  to  the  husband^ 
but  the  action  of  detinue  must  be  brought  against  husband  and 
wife."  The  husband  is,  at  common  law,  liable  to  be  sued  jointly 
with  his  wife  for  all  torts  committed  by  her  prior  to  or  during  the 
coverture,  and  hence,  where  she  has  wrongfully  taken  and  converted 
personal  property  of  another,  the  action  must  be  agaiast  both  hus* 
band  and  wife,  though  he  be  in  fact  innocent  of  any  wrong,  and 
never  received  any  part  of  the  property.  Ehemes  v.  Hum* 
phrieSy  Cro.  Oar.  254;  Berrtf  v.  Nevysy  Cro.  Jaa  5.  The  lia- 
bility of  the  husband  in  such  a  case  does  not  rest  upon  the 
ground  that  he  is  in  contemplation  of  law  guilty  of  the  taking' 
or  conversion,  but  results  from  the  incapacity  of  the  wife  to  be 
sued  without  her  husband.  Oapd  v.  Powell,  17  0.  B.,  N.  S.,  744 
Where  the  husband  and  witejaifMy  took  and  converted  goods,  though 
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both  were  liable  for  the  wrongful  act  of  taking  them,  the  oonTersion 
was  the  act  of  the  husband  only,  and  was  to  his  use  only.  Berry 
T.  Nevysy  Cro.  Jac.  661;  Keyworth  v.  Hilly  3  B.  &  Aid.  686; 
Bingham  on  Infancy  and  Coy.  258;  MarsMs  Oase,!  Leon,  312; 
Rhein^  v.  Humphreys  and  Wife^  Cro.  Car.  254.  A  feme  with 
her  husband  cannot  convert  to  the  use  of  the  wife,  but  all  is  done 
to  the  use  of  the  husband.  Perry  t.  Diggsy  Cro.  Gar.  494.  And  it 
is  said,  in  2  Saunders,  47,  «,  ty  edition  of  1846,  that  where  the  wife, 
before  coverture,  had  converted  goods,  if  they  remained  in  exist- 
ence,  and  the  husband  refused  to  give  them  up  on  demand,  this  was 
a  conversion  by  him,  for  which  an  action  would  lie  against  him 
alone.  But  I  apprehend  it  must  be  understood  in  this  statement 
that  the  goods  had  come  under  the  control  of  the  husband,  so  that 
he  could  deliver  them.  All  the  authorities  cited  to  show  that,  in 
actions  of  trover  against  husband  and  wife,  the  conversion  should 
be  alleged  to  be  by  the  husband,  are  cases  where  the  husband  and 
wife  have  jointly  committed  the  wrong,  or  the  property  has  come 
to  his  possession.  So  much  of  the  cause  of  action  as  was  founded 
upon  the  acquisition  of  property  by  the  wrong-doer  was  against 
the  husband  alone.  He  could  not  convert  property  to  the  use  of 
his  wife ;  but  she  could  aid  him  in  taking  it  and  enabling  him  to 
convert  it  to  his  own  use.  The  conversion  was  by  the  husband 
only  and  only  to  his  use  (Oro.  Jac.  661 ;  Oro.  Oar.  254, 494),  and  the 
action  for  the  conversion  might  have  been  brought  against  the  hus- 
band alone.  2  Wm.  Saunders,  47,  e  and  L  But  the  action,  so  far 
as  it  is  founded  upon  the  wrong  done  to  the  plaintiff  by  depriving 
him  of  his  property,  lies  against  both  husband  and  wife  when  both 
are  guilty.  Therefore  trover  may  be  brought  against  husband  and 
wife  where  she  was  oonoemed.  MariMe  Ckuey  1  Leon.  312.  The 
oonvendott  in  such  case  is  by  the  husband  alone,  but  the  action  lies 
against  both,  because  both  were  oonoemed  in  the  trespass  of  taking 
iheuL  Bingham  on  Infancy  and  Coverture,  257,  258.  In  the 
earlier  cases  cited,  judgments  in  actions  of  trover  i^gainst  husband 
and  wife  for  a  joint  conversion  were  reversed,  because  the  declara- 
tion averred  that  the  oonversion  was  to  their  uses,  instead  of  alleging 
it  to  the  use  of  the  husband ;  but  in  the  later  case  of  Keyworth  v. 
HiU^  3  Bam.  &  Aid.  685,  a  declaration  in  trover  against  husband 
and  wife,  averring  that  the  defendants  converted  the  property  to 
their  own  use,  was  held  good  after  verdict,  on  the  ground  that  tie* 
ver  would  lie  for  a  temporary  oonversion  by  the  husband  and  wife^ 
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where  no  property  was  aoqnired  by  the  wrong-doer,  aa  where  it  was 
destroyed,  or  passed  oyer  to  another,  and  of  this  the  wife  might  be 
guilty  as  well  as  the  hnsband,  and  that  after  rerdict  it  would  be 
intended  that  the  oonyersion  was  of  that  oharaoter. 

In  all  these  oases,  it  will  be  observed,  the  hnsband  was  alleged  to 
have  participated  in  the  wrongful  act.  But  a  married  woman  might 
alone  be  guilty  of  a  oonyersion,  and,  although  the  husband  was  a 
necessary  party  to  the  action,  the  allegation  should  be  that  she  con- 
yerted  tiie  property ;  and  in  such  a  case,  on  writ  of  error  in  the 
exchequer  chamber,  a  plea  that  the  defendants  were  not  guilty  was 
held,  after  yerdict,  to  haye  tendered  an  immaterial  issue,  and  that 
the  issue  should  haye  been  only  that  the  wife  was  not  guilty,  and  a 
repleader  was  ordered.  Cbx$  y.  OropweU,  Oro.  Jac  5 ;  SkUer  y. 
Ihinks,  Hobart,  126. 

I  haye  found  no  case  in  which  the  husband  has  been  held  indi* 
yidually  liable  as  upon  a  oonyersion  by  him  to  his  own  use,  where 
the  property  was  wrongfully  obtained  by  the  wife,  and  he  was  not 
jointly  concerned  in  the  taking,  or  the  goods  did  not  actually  come 
to  his  use.  In  the  present  case  there  was  no  eyidence  showing  what 
became  of  the  bonds  after  their  delivery  to  the  jdaintiff's  wife,  oi 
what  disposition  she  made  of  them.  It  was  not  shown  that  they 
continued  in  her  possession,  or  even  that  they  remained  in  exist- 
ence. She  may  have  immediately  passed  them  over  to  another,  in 
which  case  there  was  no  conversion  to  his  use.  Kejfwarik  y«  HUl, 
8  B.  &  Aid  685 ;  Cro.  Jac.  5.  No  facts  were  proven  upon  which, 
if  the  bonds  had  been  the  property  of  the  defendants,  an  action  for 
their  oonyersion  could  have  been  maintained  against  the  husband 
alone,  under  any  of  the  authorities  cited. 

The  ancient  rules,  to  which  reference  has  been  made,  governing 
actions  for  goods  wrongfully  obtained  by  a  married  woman,  are 
founded  upon  the  common-law  doctrine  that  a  married  woman 
could  not  acquire  or  own  personal  property.  How  fiir  they  are 
applicable  under  the  existing  laws  of  this  State  I  have  not  deemed 
it  necessary  to  discuss,  as  I  am  satisfied  that  even  under  the  old  law 
the  evidence  and  findings  would  not  establish  a  conversion  of  these 
bonds  by  the  plaintiff,  or  any  liability  for  them  on  his  part  other 
than  that  of  being  joined  with  his  wife  in  an  action  for  the  tort 
committed  by  her.  It  is  claimed,  however,  on  behalf  of  the 
respondent,  that  the  husband,  being  liable  for  tiie  tort  committed 
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by  hi8  wife  in  fraudulently  obtaining  the  bonds^  he  cannot  main* 
tain  an  action  founded  on  such  tort 

The  unsoundness  of  this  position  consists  in  the  assumption  that 
the  liability  of  the  husband  to  be  joined  with  his  wife,  in  an  action 
Ibr  her  wrong,  is  equivalent  to  a  guilty  participation  by  him  in  that 
wrong,  or  is  founded  upon  the  idea  that  her  act  is  considered  as  his. 
Such  is  not  the  nature  of  his  liability.  He  is  not  joined  as  a  defend- 
ant^ on  the  ground  that  her  guilt  is  imputed  to  him,  but  because,  so 
long  as  the  marital  relation  continues,  the  wife  is  incapable  of  being 
«ued  alone  {Capel  v.  Powettf  17  0.  B.,  N.  S.,  744) ;  and  his  liabilily 
•continues  only  so  long  as  Qie  relation  of  marriage  subsists.  Id. 

In  trover  against  husband  and  wife  for  goods  converted  by  the 
wife,  the  reason  assigned  for  holding  a  plea  that  the  defendants 
were  not  guilty  to  be  bad,  was  that  *^  no  tort  is  supposed  in  the  hua- 
band,  and  the  issue  should  be  only  that  she  is  not  guilty."  OcKce  v. 
Cropwelly  Oro.  Jac  5;  Slater  v.  PranJcB^  Hobart,  126. 

If,  after  the  commission  of  a  tort  by  a  married  woman,  she  should 
be  divorced,  or  the  husband  should  die,  the  action  could  be  brought 
against  her  alone,  and  if  the  death  of  the  husband  occurred  pending 
an  action  against  both  it  would  survive  against  the  wife.  But  if 
«he  should  die  before,  or  pending  the  action,  it  would  not  survive 
against  the  husband. 

This  could  not  be  if  her  wrong  were  imputed  to  him,  or  he  were 
in  law  unqualifiedly  responsible  for  it 

But  it  is  further  contended  that  in  this  case  the  wife  having 
•obtained  the  bonds  from  the  defendants  by  a  frand,  and  they  being 
•entitled  to  maintain  an  action  against  both  hnsband  and  wife  for 
this  wrong,  the  same  facts  upon  which  the  plaintiff  relies  to  recover 
here  would  charge  him  in  that  action  for  the  same  amount,  and 
that,  therefore,  to  prevent  circuity  of  action,  the  law  will  bar  a 
recovery  by  him. 

We  do  not  think  that  the  present  case  falls  within  the  principle 
•of  avoiding  circuity  of  action  to  which  the  respondents  refer  in  sup- 
port of  this  claim.  Where  the  circumstances  are  such  that  the 
defendant,  if  compelled  to  pay  the  demand  of  the  plaintiff,  would 
immediately  be  entitled  to  recover  back  from  him  the  identical 
amount,  it  is  well  settled  that  to  avoid  circuity  of  action  this  cross 
1  ability  will  be  allowed  to  operate  as  a  defense.  Oarr  v.  Siephens, 
9  B.  &  0.  758 ;  Simpson  v.  Swan,  3  Camp.  291 ;  Cuehsim  7.  Stones 
1  E.  &  K  248;  Schloss  v.  Hwiot,  14  0.  B.,  N.  S.,  64. 
Vol.  X.  — 45 
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Bttt  this  role  can  be  inyoked  only  when  the  parties  opposed  in 
interest  use  the  same.  Walmesley  y.  Coopety  11  A.  ft  E.  216.  A 
covenant  by  the  plaintiff  not  to  sne  the  defendant  may  be  set  np  in 
bar  of  the  action,  bnt  a  oovenant  by  A  not  to  sue  C  cannot  be  set 
np  in  bar  of  an  action  by  A  &  B  against  0.  A  liability  of  th^ 
plaintiff  jointly  with  another  cannot  be  set  np  as  a  bar  to  a  claim 
due  him  indiyidnally,  nor  can  a  conditional  or  defeasible  liability 
bar  one  which  is  absolute  and  unconditional.  A  liability  of  one  in 
a  representative  capacity  cannot  be  set  up  against  a  demand  belong* 
ing  to  him  in  his  own  right.  To  bring  the  case  within  the  com- 
mon-law rule,  the  liability  of  each  party  must  be  the  equivalent  of 
that  of  the  other.  Charles  v.  AUiUy  15  G.  B.  62 ;  Minshull  v.  OakSy 
2  H.  ft  Norm.  793 ;  Alston  v.  Herringy  11  Exch.  831 ;  Beecham  v. 
Smithy  E.  B.  ft  E.  442. 

It  is  very  clear  that  in  this  case  the  liability  of  the  plaintiff  is  very 
different  in  its  nature  and  extent  from  that  of  the  defendants. 
Their  liability  to  him  is  absolnte  and  unconditional.  Should  they 
die,  it  would  survive  against  their  personal  representatives.  Should 
the  plaintiff  die,  it  would  survive  in  favor  of  his,  but  his  cross  lia- 
bility would  not  survive  against  his  representatives.  The  liability 
of  the  defendants  is  to  the  plaintiff  alone.  That  of  the  plaintiff  is 
only  that  of  being  joined  with  his  wife  as  defendant,  and  this  only 
so  long  as  the  marital  relations  continue.  He  can  in  no  event  be 
sued  alone.  If  the  wife  has  any  separate  estate,  or  should  acquire 
one  with  the  proceeds  of  the  bonds,  the  judgment  might  be  enforced 
against  such  estate,  to  the  discharge  of  the  husband's.  In  case  of 
his  wife  dying,  or  being  divorced,  before  judgment,  the  plaintiff's 
liability  to  the  defendants  would  cease  while  that  of  the  defendants 
to  the  plaintiff  would  continue.  To  allow  this  defense  would  be 
equivalent  to  enforcing  a  right  of  action  against  the  husband  alone 
for  a  tort  committed  wholly  by  the  wife,  which  cannot  be  done. 

We  think  that  the  evidence  offered  to  prove  that  the  order  pro- 
duced by  the  defendants  was  not  in  a  simulated  handwriting  was 
properly  rejected.  The  plaintiff  had  not  introduced  any  evidence 
to  show  that  it  was  in  a  simulated  handwriting,  but  had  testified  to 
the  fact  that  it  was  not  written  by  him.  It  was  incumbent  upon 
the  defendants  to  prove  that  the  order  was  in  the  handwriting 
of  the  plaintiff ;  and  we  do  not  think  that,  as  the  evidence  stood,  ih« 
opinion  of  an  expert,  that  the  signature  was  not  in  a  simulated 
hand,  was  competent  for  the  purpose  of  establishing  that  t  was  th« 
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plamtifrB.     In  the  oases  cited  {Lansing  y.  BusseUy  8  Barb.  Oh. 

325,  and  Moody  t.  Jtotaett,  17  Pick.  490),  for  the  purpose  of  proying 

that  a  mark  or  signature  was  not  genuine,  evidenoe  of  experts  was 

admitted,  to  show  that  the  writing  was  simulated.    The  only  case 

oited  in  which  eridence  was  admitted  to  show  that  the  writing  was 

not  simulated  is  that  of  The  People  y.  Hetoit,  2  Park.  Or.  Bep.  ZO, 

where  on  the  trial  of  an  indictment  for  forgery  the  prisoner  was 

allowed  to  proye  by  an  expert  that  the  signature  was  not  in  a  simu* 

lated  hand.    Whateyer  effect  might  be  giyen  to  such  eyidence  in  a 

criminal  trial  for  counterfeiting  or  forgery,  as  to  which  we  express 

no  opinion,  we  do  not  think  it  competent  for  the  purpose  of  proying 

the  genuineness  of  a  signature  against  a  party  sought  to  be  charged 

thereby. 

The  judgment  appealed  from  should  be  reyersed,  and  judgment 

entered  for  the  plaintiff  on  the  yerdiot,  with  costs. 

All  concur. 

Judgment  accordinghf. 


Pnnr,  Jb.,  t.  Buffalo  &  Ebib  Bailboad  Ooxpakt,  appellant 

(40  N.  T.  804.) 

Omiimoneofrrier'^iramepartaHon  of  eatUe^^delaiy  in  trantportation — epeoM 

offreement. 

Defendant  received  from  plaintiff  five  car  loads  of  cattle  to  be  transported 
from  Erie  to  Bafhlo,  under  a  written  agreement  whereby  plaintiff  assumed 
all  risk  of  in  juries  from  "  delays  or  in  consequence  of  heat,  suffocation  or 
the  ill  effects  of  being  crowded  upon  the  cars ; "  the  plaintiff  also  agreed  to 
load  and  unload  said  cattle  at  his  own  risk,  the  defendant  furnishing  the 
necessary  assistance.  The  cattle  were  in  <9iarge  of  plaintiff 's  agent.  The 
train  was  detained  in  transUu  three  days  by  a  snow  storm«  The  cattle  could 
haye  been  unloaded  by  constructing  a  temporary  platform,  which  plaintiff's 
agent  requested  defendant  to  do.  Defendant  refused.  The  cattle  re- 
mained in  the  cars  and  some  of  them  died.  HM,  that  defendants  were  not 
liable. 

APPEAL  from  the  judgment  of  the  general  term  of  the  supreme 

eourty  aflSrming  a  judgment  in  fayor  of  plaintiff  entered  on  a  yerdict. 

The  action  was  brought  to  recoyer  damages  for  injury  sustained 
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by  plaintiff's  ci^ttle  while  being  tranagprted  upon  defendants'  road 
firom  Brie,  Pa.,  to  Buffalo.  The  cattle  were  transported  ander  an 
agreement,  which  contained,  among  other  things,  the  following : 

^The  said  party  of  the  second  part  (plaintiff)  does  heroby  agree 
to  take,  and  hereby  does  assume  all  and  every  risk  of  injuries  which 
the  animals  or  either  of  them  may  receive  in  consequence  of  any 
of  them  being  wild,  unruly,  vicious,  weak,  escaping,  maiming  or 
killing  themselves  or  each  other,  or  from  delays,  or  in  consequence 
of  heat,  suffocation  or  the  ill  effects  of  being  crowded  upon  the  cars 
of  the  said  railroad  companies,  or  on  account  of  being  injured  by 
the  burning  of  hay,  straw  or  any  other  material  used  by  the  owner 
for  feeding  the  stock  or  otherwise,  and  for  any  damagON  occasioned 
thereby,  and  also  all  risk  of  any  loss  or  damage  which  may  be  sus- 
tained by  reason  of  any  delay,  or  from  any  other  cause  or  thing  in 
or  incident  to,  or  from  or  in  the  loading  or  unloading  said  stock. 

^  And  it  is  further  agreed  that  the  said  party  of  the  second  part 
It  to  load  and  unload  said  stock  at  his  own  risk,  the  said  railroad 
companies  furnishing  the  necessary  laborers  to  assist  under  the 
direction  and  control  of  said  party  of  the  second  part,  who  will 
examine  for  himself  all  the  means  used  in  the  loading  and  unload- 
ing, to  see  that  they  are  of  sufficient  strength  and  of  the  right  kind, 
and  in  good  repair  and  order. 

'^  And  the  said  party  of  the  second  part,  for  the  consideration 
aforesaid,  hereby  releases  and  agrees  to  release  and  to  hold  harmless 
and  keep  indemnified  the  said  party  of  the  first  part  of  and  from 
all  damages,  actions,  claims  and  suits  on  account  of  any  and  every 
the  injuries,  loss  and  damage  hereinbefore  referred  to,  if  any  such 
occurs  or  happens." 

Under  said  contract  plaintiff  delivered  five  car  loads  of  cattle. 
The  cattle  reached  Dunkirk  in  a  severe  snow  storm,  which  contin- 
ued three  days.  Trains  could  not  be  moved  with  safety.  Defend- 
ant's place  for  unloading  cattle  was  occupied  by  another  train. 
Soon  after  the  stoppage  the  agent  of  plaintiff,  in  charge  of  the 
stock,  requested  defendant  to  unload  the  cattle  or  frirnish  facilities 
for  so  doing. 

The  cattle  could  have  been  unloaded  where  the  train  stopped,  by 
constructing  a  temporary  platform.  The  cattle  were  detained  in 
the  cars  until  the  next  day  after  their  arrival,  and,  when  taken  out, 
three  were  dead  and  others  injured. 

The  court  instructed  the  jury  that  the  contract  exempted  the 
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defendant  firom  liability  to  pay  for  any  damages  arising  from  the 
delay  in  transporting  the  cattle,  and  from  their  detention  at  Dnn* 
kirk ;  that  the  defendant  was,  however,  liable  for  the  damages  sns* 
tained  by  the  cattle  while  detained  at  Dunkirk,  provided  they 
found  from  the  evidence  that  the  defendant  was  requested  by  the 
agent  of  the  plaintiff  to  unload  the  cattle  there,  and  could  have 
unloaded  them  by  the  exercise  of  due  diligence,  in  time  to  have 
prevented  the  damages  complained  of;  that,  if  such  request  was 
made,  the  defendant  was  thereafter  bound  to  unload  the  cattle 
there,  provided  they  could  have  been  unloaded  by  the  exercise  of 
due  diligence.     To  this  part  of  the  charge  the  defendant  excepted. 

The  plaintiff's  agent,  who  had  charge  of  the  cattle  and  was  with 
th^n  at  Dunkirk,  testified  he  could  have  unloaded  the  cattle  there 
where  they  stood,  but  that  it  was  not  his  business  to  do  it  The 
defendant's  counsel  asked  the  court  to  instruct  the  jury  that  the 
plaintiff,  for  that  reason,  could  not  recover.  The  court  declined 
to  so  instruct  the  jury,  and  the  defendant's  counsel  excepted. 

The  court  was  requested  to  instruct  the  jury  that  t)ie  plaintiff, 
under  such  circumstances,  could  not  recover  any  damages  that 
would  have  been  prevented  if  he  had  unloaded  the  cattle  himselt 
The  court  refused  to  so  instruct  the  jury,  and  the  defendant's 
counsel  excepted. 

Tfaf.  iury  rendered  a  verdict  in  favor  of  the  plaintiff  tor  $1,000. 

A.  P.  Laningy  for  appellant.  If  the  plaintiff's  own  negligence 
or  omission  of  duty  contributed  to  the  injury  he  cannot  recover. 
Smith  V.  Smithy  2  Pick.  621 ;  Brownett  v.  Flagler^  5  Hill,  282. 
The  court  should  have  instructed  the  jury  that  the  plaintiff  could 
not,  under  such  circumstances,  recover  for  any  damages  that  would 
have  been  prevented  if  he  had  unloaded  the  cattle  himself.  Loker 
V.  DafaoHy  17  Pick.  284;  Hamilton  v.  McPhersofiy  28  N.  Y.  72, 
76 :  Jlitter  v.  Mariner^  Churchy  7  Greenl.  51. 

B^amin  S.  Williams,  for  respondent  Defendant  was  charge- 
able with  actual  negligence,  unless  it  exercised  the  care  and 
prudence  of  a  prudent  man  in  his  own  afbirs.  Express  Co,  v. 
Kouniu  Bro^n  8  WalL  342 ;  Prop.  Niagara  v.  Cordesy  21  How.  (IT. 
8.)  7.  As  to  whether  such  care  and  prudence  was  exercised  by  the 
company,  was  a  question  of  fact  for  the  jury.  Be&rs  v.  Hou^^atonis 
B.  B.  OiK,  19  Conn.  566 ;  Munroe  v.  Leachy  7  Mete.  274 ;  Baxter  v. 
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Second  Avenue  R.  B.  Co.,  80  How.  Fr.  319 ;  Aymar  y.  AeU^^  9  OoWi 
966 ;  Ernst  t.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9.  The  jnry  hav- 
ing found  negligence,  defendant  cannot  claim  exemption,  from  Iia« 
bility  ander  the  oontraots,  aa  the  contract  does  not  relieye  from  n^* 
ligence  or  want  of  care.  Kountxe  y.  Express  Co.,  8  WalL  342.  The 
same  doctrine  has  been  held  in  other  cases.  Quittaume  et  dLr.  The 
Hamhirgh  A  American  Packet  Co,,  42  N.  Y.  212 ;  Prentice  y.  Decker, 
49  Barb.  21 ;  Stedman  y.  West  Trans.  Co.,  48  id.  97 ;  Perkins  y.  N. 
T.  a  R.  R.  Oo.,M  N.  Y.  196;  Smith  y.  IT.'  Y.  C.  R.  R.  Co^  id. 
280;  WeU$  y.  Steam  Nav.  Co.,  8  id.  875;  Soger  y.  P.  S.  S  B.  A, 
81  Me.  288. 

Allen,  J.  The  liability  of  a  common  carrier  of  animals  is  essen* 
tially  different  from  that  of  a  carrier  of  merchandise,  or  other  inani* 
mate  property.  While  common  carriers  are  insorers  of  inanimate 
property  against  all  loss  and  damage,  except  sach  as  is  ineyitable  or 
caused  by  public  enemies,  they  are  not  insurers  of  animals  against 
injuries  arising  from  their  nature  and  propensities,  and  which  could 
not  be  prevented  by  foresight,  yigilance  and  care,  darker.  Roch' 
ester  and  Syracuse  R.  R.  Co.,  14  N.  Y.  570;  Michigan  S.  and  Ni  L 
R.  R.  Co.  y.  McDonough,  21  Mich.  165 ;  Angell  on  Oarriers,  §  214^  a. 
But  for  the  special  agreement  und^r  which  the  plaintiff's  cattle 
were  transported,  there  would  be  but  little  doubt  as  to  the  defend- 
ant's liability  for  the  damages  caused  by  the  want  of  proper  care 
while  detained  at  Dunkirk.  Ordinary  care  and  attention  to  the 
cattle  during  the  delay  would  haye  prevented  the  injury.  The  lia- 
bility of  the  defendant  is,  howeyer,  to  be  determined  by  the  agree- 
ment of  the  parties.  The  railroad  company,  by  reason  of  the 
written  contract,  occupied  the  position  of  a  private  carrier  for  hire, 
and  is  only  liable  for  the  performance  of  the  duty  undertaken 
according  to  its  terms,  or  for  some  wrongful  act,  either  willful  of 
negligent  The  agreement  furnishes  the  extent  of  liability  unless  a 
loss  has  occurred  from  the  willfulness  or  negligence  of  the  carrier. 
FamJiam  v.  Camden  and  Amhoy  R.  R.  Co,,  55  Penn.  St.  53  ;  OoUon 
y.  Cleveland  and  Pittsburgh  R.  R.  Co.,  67  id.  211;  N^ew  Jersey 
St.  Nav.  Co.  V.  Merchants^  Bank,  6  How.  (U.  S.)  344 ;  Angell  on 
Oarriers,  §§  225, 226  ;  Dorr  v.  New  Jersey  St.  Nav.  Co.,  11  N.  Y.  485. 

The  plaintiff  assumed  all  risks  of  injuries  which  the  •  animals 
might  receive  '^  from  delays,  or  in  consequence  of  heat,  sufibcation 
or  the  ill  effects  of  being  crowded  upon  the  cars,"  and  alsa-all  risk 
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of  lofls  or  damage  in  loading  and  unloading ;  and  the  agreement 
proTided  that  the  pkdhtiflf  should  load  and  unload  the  stock  at  his 
own  risky  the  defendant  furnishing  assistance  as  required.  By 
another  clause  in  the  agreement,  an  agent  of  the  owner  was  to 
ride  free,  and  to  be  with  the  train  to  take  the  care  and  charge  of 
the  stocky  and  D.  W.  Barron  is  named  as  passed  free  in  charge  of  the 
fltooL  The  case  states  that  it  was  proved  on  the  trial  **  that  the  said 
cattle  were  in  the  charge  of  D.  W.  Barron  as  the  agent  of  the 
pbdntifll^  and  he  accompanied  them  on  the  cars  from  Kentucky  to 
Buffida" 

The  provision  in  the  contract  for  loading  and  unloading  the  cattle 
had  respect  to  the  terminus  of  the  transportation,  and  not  for  load- 
ing and  unloading  at  any  intermediate  station.  There  is  no  claim 
that  the  detention  at  Dunkirk  was  occasioned  by  the  willful  or 
negligent  conduct  of  the  defendant  or  its  servants,  or  that  the  cattle 
were  not  carried  to  their  destination  as  soon  as  they  could  have  been 
with  reasonable  diligence.  The  loss  resulted  from  the  delay,  and  in 
•consequence  of  '^  heat  and  suflfocation  and  being  crowded  upon  the 
oars.**  The  loss  was  within  the  terms  of  the  contract  and  to  be  sus* 
tained  and  borne  by  the  plaintiff,  unless  caused  by  the  willful  act  or 
neglect  of  the  defendant 

The  cattle  were  in  charge  and  under  the  care  of  the  plaintiff 's 
servant  and  agent  No  duty  was  devolved  upon  the  defendant 
other  than  to  transport  them  in  a  proper  car,  safely  and  with 
reasonable  dispatch.  The  carrier  did  not  undertake  to  look  after 
the  cattle  or  care  for  them,  to  water  or  feed  them,  or  to  guard 
Against  any  of  the  necessary  consequences  resulting  from  delays  or 
'detention  on  the  route.  Whatever  was  required  to  be  done  to  pre- 
Tent  injuries  and  loss  arising  from  such  causes  was  to  be  done  by 
the  owner  or  his  servant  in  charge  of  the  cattle.  The  agent  of  the 
plaintifT  testified  that  he  could  have  arranged  planks  and  taken  the 
•cattle  from  the  cars,  and  thus  prevented  the  injury,  and  did  not 
because  it  was  not  his  business.  Had  he  undertaken  to  remove  the 
•cattle  from  the  cars  and  been  prevented  by  the  defendant  or  its  ser- 
vants and  agents,  and  loss  had  ensued,  the  defendant  would  have 
been  liable.  The  recovery  was  had  upon  the  ground  that  it  was  the 
duty  of  the  defendant's  agents,  upon  request  of  the  plaintiff's 
agent,  to  have  unloaded  the  cattle  at  Dunkirk,  if  it  could  have  been 
done  by  the  exercise  of  reasonable  care  and  diligence,  and  the  jury 
were  instructed  to  this  effect    This  was  plaoi  ng  the  responsibility  of 
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the  oare  of  the  oattle  upon  the  earner  instead  of  the  owner.  If,  as  the 
case  shows,  the  cattle  were  in  charge  of  and  nnder  the  care  of  the 
servant  and  agent  of  the  owner,  the  defendant  was  not  chargeable  for 
neglect  of  duty  in  not  anloading  them  or  taking  any  other  care  of 
them  necessary  for  the  preyention  of  injury  or  loss.  The  duty  of 
the  defendant  had  respect  to  the  transportation  of  the  cattle,  and 
not  the  care  of  them  while  in  transitu. 

Again,  this  case  falls  within  the  general  principle  that  he  who 
seeks  to  recover  damages  which  have  resulted  from  the  negligence 
of  another  must  himself  be  free  from  the  negligence  contributing 
to  the  injury.  The  plaintiff's  agent  in  charge  of  the  cattle  could 
have  prevented  all  loss  by  himself  removing  the  cattle,  and  his  omis- 
sion to  do  so,  under  the  circumstances,  was  a  negligent  omission  of 
duty  directly  contributing  to  the  injury.  If  the  agent  of  the  owner 
had  not  been  with  the  cattle  to  take  care  of  them,  the  duty  would 
have  been  upon  the  defendant  fco  do  what  was  necessary  to  guard 
against  loss  and  damage  during  the  detention;  that  is,  to  use 
proper  diligence  and  care  in  looking  after  the  cattle.  Olarke  v.  Boeh* 
ester  and  Syracuse  R.  R.  Co.,  supra;  Hamilton  v.  McPherson,  28 
N.  T.  72. 

The  direct  cause  of  the  injury  was  the  want  of  proper  care  of  the 
cattle  at  Dunkirk,  and  is,  upon  the  evidence,  attributable  to  the 
plaintiff's  agent.  If  there  was  any  obstacle  interposed  by  the  de- 
fendant to  the  unloading  of  the  cattle,  it  should  have  been  shown* 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

Ohubch,  0.  J.,  FoLOEB  and  Rapbllo,  JJ.,  concur.  Oroyeb, 
J^  concurs  in  the  result,  upon  the  ground  that  the  exception  to  the 
reftisal  of  the  judge  to  charge  as  requested,  as  to  the  duty  of  the 
person  in  charge  of  the  stock  to  unload  them,  was  well  taken. 

Pbokhax,  J.,  dissenta 

Judgment  reversed^ 
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OosoBOYB,  by  Ouardian,  etc.,  v.  Ogdbut  $t  aL,  appeUanta. 

(ttK.T.aSS.) 
Principal  a/md  agent — negUgenee. 

The  test  of  a  master's  responsibility  for  the  act  of  his  servant  is,  whether  th* 
act  was  done  in  the  proeeeation  of  the  master's  business ;  not  whether  It 
was  done  in  accordance  with  the  instmetions  of  the  master  to  the  serrani 
When,  therefore,  the  servant,  while  engaged  in  the  prosecution  of  the 
majster's  business, deviates  from  his. instructions  as  to  the  manner  of  doing 
it,  this  does  not  relieve  the  master  from  liability  for  his  acts. 

The  fact  that  a  parent  living  upon  a  quiet  street,  where  few  vehicles  pass, 
permits  a  child  six  yean  old  to  go  unattended  upon  the  streets,  does  not 
eimstitnte  negligence  per  96,    It  is  a  question  proper  for  the  Jury. 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
oonrt,  affirming  a  judgment  in  &Tor  of  plaintiff  entered  upon  a 
yerdict.    Alao  affirming  order  denying  motion  for  new  triaL 

The  action  was  brought  to  recover  damages  for  injnriee  rFauIting 
from  the  alleged  negligence  of  defendants'  servant 

Defendants,  at  the  time  stated  in  the  complaint,  were  oopartnen 
in  the  lumber  business,  haying  a  lumber  yard  in  New  York,  located 
on  Thirteenth  street,  east  of  Avenue  0,  which  was  in  charge  of 
Walter  8.  Brown,  as  the  foreman  and  agent  of  the  defendants. 

In  hauling  lumber  belonging  to  this  yard  up  from  the  dock^ 
where  it  had  been  discharged  from  the  yessels.  Brown  piled  a  laige 
quantity  of  heavy  timbers  in  Thirteenth  street  on  the  sidewalk,  wast 
of  Ayenue  0,  and  nearly  opposite  the  house  where  the  plaintiff's 
parents  resided,  more  than  a  block  from  defendants'  yard. 

On  the  9tb  day  of  September,  1866,  this  timber,  which  had  been 
piled  one  upon  the  other  to  the  height  of  several  feet,  fell  down  as 
the  plaintiff  was  passing  by  on  the  sidewalk,  and  greatly  injured 
him. 

Brown  had  been  instructed  by  defendants  not  to  pile  the  lumber 
there.  Plaintiff,  who  was  about  six  years  old,  was  out  playing, 
unattraded,  and  was  in  the  habit  of  so  doing.  The  street  w^  a 
quiet  one,  but  little  traveled  upon.  At  the  close  of  plaintiff's  eyi-* 
denoe,  defendants  moved  for  a  nonsuit  upon  the  ground  that  it 
appeared  that  plaintiff  and  his  parents  had  been  guilty  of  negligence 
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which  caused  or  contributed  to  the  injury,  which  motion  was  denied 
and  defendants  excepted. 

Wnu  R  JSupard,  for  appellants,  cited,  to  show  contributory 
negligence,  Hartfield  r.  Roper^  21  Wend.  615 ;  Mangam  y.  B.  R, 
JL  Co^  88  N.  Y.  455;  Honegshurger  t.  Second  Ave.  IL  R,  Oo.y  1 
Eeyes,  570 ;  and  defendants'  limit  of  liability,  Weed  y.  P.  R.  i?.,  17 
N.  Y.  368,  367 ;  Mali  y.  Lord,  39  id.  881 ;  Hibbard  y.  N.  Y.  A 
B.  R.  £.,  15  id.  455,  459 ;  Wright  y.  Wilcox,  19  Wend.  848. 

Orlando  L,  Sietoart,  for  respondent  WeedY.  Panama  R.  R. 
Co.,  17  N.  Y.  362 ;  Brady  y.  Litth  Miami  R.  R.  Co.,  34  Barb.  249 ; 
Dobbin  y.  Foyle,  2  Granch's  0.  Ct.  65 ;  Mandeville  y.  Cokendorfer,  8 
id.  397;  Lowe  y.  Stockton,  4  id.  537;  Curtis  y.  Central  R.  R.  Co.,  6 
McLean,  401 ;  Tubervil  y.  Stamp,  1  Ld.  Bajrm.  264 ;  Murphy  y.  Forty- 
second  <&  Orand  St.  R.  R.  Co.,  decided  in  this  court  and  not  yet 
reported ;  Phelps  y.  Wait,  30  N.  Y.  78,  showing  defendants'  liability, 
and  The  Mayor,  etc.,  y.  Sheffield,  4  Wallace,  189 ;  The  People  y.  Cun- 
ningham,  1  Denio,  524 ;  Congreve  y.  Smith,  18  N.  Y.  79 ;  that  defend- 
ants' agent  acted  negligently,  and  argued  the  question  whether 
plaintiflCs  parents  were  negligent  in  permitting  him  to  go  upon  the 
street  was  one  for  the  jury,  and  cited  Mangam  y.  Brooklyn  R.  R. 
Co.,  38  N.  Y.  455;  Johnson  y.  Hudson  River  R  R.  Co.,  20  id. 
65 ;  Lynch  y.  Nurdin,  41  Eng.  Com.  Law,  422;  Ernst  r.  Hudson 
River  R.  R.  Co.,  35  N.  Y.  9;  Oldfield  y.  N.  T.  d  Harlem  R.  R.  Co., 
14N.  Y.  310. 

Gboybb,  J.  The  case  shows  that  Brown  was  employed  by  the 
defendants  as  superintendent  of  a  lumber  yard  owned  by  them. 
That  in  the  prosecution  of  this  business  he  had  the  entire  chaige  of 
remoYing  timber  and  lumber  from  the  dock  to  the  yard,  piling  it 
upon  the  yard,  and  of  selling  and  deliYering  it  to  customers  That 
in  the  prosecution  of  this  business  he  caused  a  lai^  quantity  of  tim  - 
her  to  be  hauled  to  and  piled  upon  or  near  the  sidewalk  of  Thir« 
teenth  street,  west  of  AYenue  0,  in  the  city  of  New  York,  and  nearly 
opposite  the  house  where  the  plaintiff's  parents  resided,  at  a  dis- 
tance of  about  a  block  from  the  yard.  Brown  testified  that  he  piled 
it  there  because  it  was  more  couYenient  than  it  was  to  pile  it  upon 
(;he  yard.  That  he  had  no  direct  authority  from  either  of 'the  de- 
fendants to  pile  it  there.    That  he  had  asked  one  of  the  defendants 
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irhether  he  might  pile  it  there,  and  he  had  told  him  not  to  do  it, 
but  that  he  did,  notwithstanding,  because  of  the  greater  conyenience 
and  facility  of  so  doing.  The  defendants  were  responsible  for  this 
.act  of  Brown.  It  was  an  act  done  by  him  in  the  prosecation  of 
their  business,  and  they  are  not  relieved  from  responsibility  therefor 
by  his  departure  from  their  instructions  in  the  manner  of  doing  it. 
The  test  of  the  master's  responsibility  for  the  act  of  his  servant  is 
not  whether  such  act  was  done  according  to  the  instructions  of  the 
master  to  the  servant,  but  whether  it  is  done  in  the  prosecution  of 
the  business  that  the  servant  was  employed  by  the  master  to  do.  If 
the  owner  of  a  building  employs  a  servant  to  remove  the  roof  from 
his  house  and  directs  him  to  throw  the  materials  upon  his  lot, 
where  no  one  would  be  endangered,  and  the  servant,  disregarding 
this  direction,  should  carelessly  throw  them  into  the  street,  causing 
an  injury  to  a  passenger,  the  master  would  be  responsible  therefor, 
although  done  in  violation  of  his  instructions,  because  it  was  done 
in  the  business  of  the  master.  But  should  the  servant,  foi*  some  pur- 
pose of  his  own,  intentionally  throw  material  upon  a  passenger,  the 
master  wcnld  not  be  responsible  for  the  injury,  because  it  would  not 
be  an  act  done  in  his  business,  but  a  departure  therefirom  by  the 
^rvant  to  effect  some  purpose  of  his  own.  Weed  v.  The  Pancmu 
Railroad  Co.,  17  N.  Y.  362 ;  Mali  y.  Lord,  39  id.  381,  and  cases 
oited.  The  remark  cited  by  the  counsel  from  the  opinion  n  the 
latter  casts  to  the  effect  that  it  cannot  be  presumed  that  a  master  by 
intrusting  his  servant  with  his  property  and  conferring  power  upon 
him  to  transact  his  business,  thereby  authorizes  him  to  do  any  act 
for  its  protection  that  he  could  not  lawfully  do  if  present,  must  be 
construed  in  reference  to  the  facts  of  that  case  and  of  the  point  to 
which  it  was  applied.  So  considered,  it  is  obvious  that  a  nlaister  by 
employing  a  servant  to  protect  his  property  did  not  thereby  author- 
ise him  illegally  to  arrest  and  search  one  that  he  suspected  had  stolen 
and  secreted  upon  his  person  a  portion  of  such  property,  for  the  rea- 
son that  such  arrest  and  seareh  was  not  embraced  in  the  business  of 
guarding  and  protecting  the  property.  The  judge  was  right  in 
refusing  to  hold  as  a  legal  conclusion  that  the  plaintiff's  parents 
were  guilty  of  negligence  in  permitting  him  to  go  in  the  street  unat- 
tended*  The  case  shows  that  they  lived  in  a  part  of  the  city  occu- 
pied principally  by  laborers  living  in  tenement  houses,  where  but 
few  vehicles  were  passing  in  the  street,  where  there  was  but  little 
if  any  more  danger  to  be.  apprehended  than  upon  an  ordinary  ooun- 
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try  road.    The  plaintiff  was  a  lad  nearly  six  years  of  age.    The  law 

cannot  assume  that  snch  boys  are  incapable  of  protecting  themselves 

from  any  danger  to  be  apprehended  in  snch  streets  and  roads.    The 

question  as  to  the  negligence  of  the  parents  was  fiurly  submitted  to- 

Uio  jury,  and  their  rerdict  clears  them  from  such  an  imputation* 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concur. 

JudgtMnt  offirfMd. 


POUOHXB   T.  ThB    NbW  YoBK    OsVTRAX    RA.ILB0AD    CfoKPAVT 

appellant 

(4iH.  T.SM.) 
CbstwMn  tmrfUit — m^tmifL  ^aind  UMUiif  far  ntgUffm^^ — drmm^B  pam. 

Plafaitlff  diipped  estUe  by  defendants'  railroad  luder  an  agnement  wUflb 
proTlded  that  plaintiff  should  go  in  the  Hune  tndn  with  the  cattle ;  that  he 
-ahoald  be  carried  free  of  charge,  and  that  he  ihoald  take  all  of  the  rieks  of 
personal  injoiy  from  whateyer  cavse»  whether  of  negligence  of  defendant 
its  agents  or  otherwise.  Pl^ntiff  roceiyed  a  drover's  pass  which  provided 
that  its  acceptance  shoold  be  considered  "  a  waiyer  of  all  claims  against  the 
company  for  personal  iignry  raceived  when  on  the  above  train."  After  the 
cattle  wero  loaded,  and  as  plaintiff  was  abont  to  get  aboard  the  train,  he 
was  injured  by  the  negligence  of  defendant's  servant.  HM,  that  the- 
defendaat  wae  not  liable  for  the  ii^nry.    (See  maie,p.  860.) 

Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  entered  upon  an  order  affirming  order  of  special  term  deny* 
ing  motion  for  new  trial,  and  directing  judgment  for  plaintiff  upon 
a  verdict 

This  action  was  brought  to  recorer  damages  for  injuries  alleged 
to  have  been  sustained  by  the  negligence  of  defendant's  servants. 
On  the  6th  of  October,  1866,  plaintiff  loaded  on  board  defendant* » 
oars  at  Newark  a  car  load  of  sheep,  to  be  transported  to  Albany 
under  a  written  contract,  by  which  it  was,  among  other  things,, 
agreed  that  ^^  he  should  go  or  send  some  person  or  persons  in  the 
same  train  with  the  stock  to  take  charge  of  the  same,  who  should 
be  carried  free  of  diarge,  and  who  should  take  all  the  risks  of  i>er 
sonal  injury  from  whatever  cause,  whether  of  negligence  of  defend* 
ant,  its  agents,  or  otherwise.''    He  also  at  the  same  time  received 
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A  pasBy  which  proTided  that  its  acceptance  should  be  considered  ^  a 
iraiver  of  all  claims  against  the  company  for  personal  injuiy  received 
-wlien  on  the  aboye  train/' 

After  the  sheep  were  loaded,  plaintiff,  in  passing  the  tender  to  the 
engine  of  the  train,  was  struck  upon  the  foot  by  a  large  stick  of 
wood  thrown  from  the  tender  by  the  engineer,  and  was  seriously 
injured.  Defendant's  counsel  moved  for  a  nonsuit  upon  the 
.ground  among  others,  that,  under  the  contract,  defendant  was 
•exempted  from  liability.  The  motion  was  denied,  and  the  jury 
rendered  a  verdict  for  plaintiff  of  $500.  A  motion  for  a  new  tri£^ 
was  made  upon  the  judge's  minutes,  which  was  denied,  and  pro- 
•ceedings  on  the  verdict  stayed  until  decision  of  general  term. 

Samuel  Handy  for  appellant  The  contract  and  pass  should  bo 
<5on8trued  together.  BisseU  v.  N.  Y.  C,  R.  S.  Co.,  25  N.  Y.  442. 
A  carrier  can  limit  his  common-law  liability.  BissM  v.  N.  T,  (7. 
R.  R.  Co.y  supra,  A  person  is  to  be  deemed  a  passenger  while 
going  from  the  office  to  get  aboard  the  train.  Warren  v.  Thi 
Fitchburg  R.  R.  Co,y  8  Allen,  227*  He  is  also  deemed  a  passenger 
while  lea^ng  a  train  and  passing  from  the  railroad  premises. 
Osbam  v.  Union  Ferry  Co.,  53  Barb.  629 ;  Van  Schaich  v.  Hudson 
R.  R.  R.  Co^  43  N.  Y.  528 ;  Drew  v.  Sixth  Av,  R.  R.  Co^  26  id. 
49 ;  Northrup  v.  Railway  Passenger  Assurance  Company^  43  id. 
£16. 

J.  WeOingf  for  respondent.  The  motions  to  nonsuit  the  plaintiff 
were  properly  denied.  Ouittaume  v.  Hamburgh  A  Co^  42  !N.  Y. 
1214.  The  i^eement  had  not  become  operative  as  to  injuries  tc 
the  person.  Siinson  v.  N.  Y.  Central  Railroad  Co.,  32  id.  333,  336i 
837,  338.  Whether  the  plaintiff  was  free  from  culpable  negligence 
was  a  question  of  fact  for  the  determination  of  the  juiy.  Ernst  v. 
Hudson  R.  R.  R.  Co^  25  id.  10,  38,  39,  40,  47 ;  32  id.  336.  Plaintiff 
was  free  fr^m  negligence.  32  id.  336.  Defendant  was  guilty  of 
negligence.  Shear  &  Bed£  on  Neg.  573,  §  493 ;  Barrett  v.  M.  R 
Co.y  1  Fost  &  FinL  861;  Card  v.  K  T.  and  H.  R.  R.  Co.^  5C 
Barb.  89. 

£apallo,  J.  The  questions  of  negligence  on  the  part  of  tha 
defendant,  and  of  contributing  negligence  on  the  part  of  the  plain- 
tiff, were,  upon  the  evidence,  proper  for  the  consideration  of  the  jury, 
und  on  these  questions  their  venlict  is  conclusive. 
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But  we  are  of  opinion  that,  under  the  contract  between  the 
plaintiff  and  the  defendant,  the  latter  was  exempted  from  liability 
for  the  injnry  sustained  by  the  plaintiff  through  the  negligence  ot 
its  servants,  and  that  the  motion  for  a  nonsuit  on  this  ground  should 
have  been  granted.  The  injury  complained  of  was  sustained  by  the 
plaintiff  while  he  was  on  the  defendant's  premises,  moving  about 
the  train  on  which  his  animals  were  laden,  for  the  purpose  of  taking 
care  of  them,  and  engaged  in  the  performance  of  that  duty.  His 
only  business  there  was  to  take  charge  of  the  stock,  in  pursuance  of 
the  terms  of  the  contract.  The  train  was  about  starting,  and  he 
was  to  go  in  it,  according  to  the  terms  of  the  contract,  being  pro- 
vided with  a  free  pass  for  that  purpose.  The  contract  provided  that 
he  should  go  or  send  some  person,  on  the  same  train  with  the  stocky 
to  take  charge  of  it,  who  should  be  carried  free  of  charge,  and  that 
such  person  so  riding  free  should  take  all  the  risk  of  personal  injury, 
from  whatever  cause,  whether  of  negligence  of  the  defendant,  or  its 
agents,  or  otherwise.  We  do  not  think  it  necessary  to  bring  the 
plaintiff  within  the  operation  of  this  stipulation,  that  he  should 
have  been  actually  riding  at  the  time  of  his  injury.  The  train  had 
b€^n  formed,  and  was  about  to  start.  The  plaintiff  was  there,  under 
the  contract,  as  a  passenger,  furnished  with  a  pass  entitling  him  to 
ride  free,  and  coming  from  the  performance  of  the  duties  contem* 
plated  by  his  contract  These  features  did  not  exist  in  the  case  of 
Siinson  v.  N.  Y,  0.  It,  R.  Co.y  32  N.  T.  333,  and  the  decision  in  that 
case  comments  upon  their  absence.  We  think  the  plaintiff  was 
fairly  within  the  stipulation  contained  in  this  contract  Nbrthrup 
V.  B.  R.  Pass.  As.  Co.,  43  N.  Y.  616. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

Groyeb,  FoLQER  and  Allek,  JJ.,  concur ;  Ohuboh,  0.  J.,  and 
PeckAam,  J.,  not  voting. 

Judgment  reversed* 

Non.— See  MUSMoofn  Souihtm  A  Northern  Indiana  RaXbroad  Ob.  t.  fiaafon,  ainl$^ 
p.80;  also,  Tht  CtoMiond,  «te.,  RoOrtxMl,  Go.,  t.  (Xirran,  %  Am.  Bep.  SflS.  In  the  oeie 
of  Jjoekwood  ▼.  The  New  York  Central  BaUroad  Co.,  deoided  by  the  Supreme  Court 
of  the  United  States,  at  Ite  October  term,  1878,  the  questions  Involved  In  the  above 
discussion  received  an  elaborate  examination  and  were  decided  la  opposition  to 
the  above  decision.  The  Importance  of  the  question  as  to  the  right  of  a  oommom 
earrler  to  limit  his  Habllltj  for  the  negligence  of  himself  or  his  servant,  and  the 
learning  and  ability  of  the  decision  of  the  Supreme  Ooort.  Induce  us  to  give  It  ly  ftatt 
In  this  place. 
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Mr.  JiMtloe  Bbadlit  delirered  the  opinion  of  the  oourt. 

Tbe  iilalntlff  in  this  oaae  wm  a  drover,  injured  while  tnyeling  on  a  atoek  train  of 
the  defendants,  prooeedinir  from  Buffalo  to  Albany,  and  the  Bult  was  brought  to  reoorer 
damagea  for  the  injury.  He  had  cattle  in  the  train,  and  had  been  required,  at  Buffalo^ 
to  algn  an  agreement  to  attend  to  the  loading,  transporting  and  unloading  of  hli 
cattle,  and  to  take  all  risk  of  injury  to  them  and  of  personal  injury  to  himself  or  who* 
ever  went  with  the  cattle :  and  received  what  is  called  a  drover's  pass— certifying  that 
he  had  shipped  sufficient  stock  to  pass  free  to  Albany,  but  declaring  that  the  accept- 
ance of  the  pass  was  to  be  considered  a  waiver  of  all  claims  for  damages  or  injurlee 
received  on  the  train.  The  agreement  stated  its  consideration  to  be  the  carrying  of 
the  plaintiff's  cattle  at  less  than  tariff  rates.  It  was  shown  on  the  trial,  that  these 
ratea  were  about  three  times  the  ordinary  rates  charged,  and  that  no  drover  had 
eatUe  earrled  on  those  terms;  but  all  signed  similar  agreements  to  that  which  was 
signed  by  the  plaintiff,  and  received  similar  passes.  Evidence  was  given  on  the  trial 
tending  to  show  that  the  injury  complained  of  was  sustained  in  consequence  of  negli- 
gence on  the  part  of  the  defendants  or  their  servants,  but  they  insisted  that  they  were 
exempted  by  the  terms  of  the  contract  from  responsibility  for  all  accidents  including 
those  oocuiTing  from  negligence,  at  least  the  ordinary  negligence  of  their  servants; 
and  requested  the  Judge  so  to  charge.  This  he  refused,  and  charged  that  if  the  Jury 
were  satlsiled  that  the  injury  occurred  without  any  negligence  on  the  part  of  the 
plaintiff,  and  that  the  negligence  of  the  defendants  caused  the  injury,  they  must  And 
for  the  plaintiff,  which  they  did. 

It  la  unnecessary  to  notice  the  subordinate  points  made,  as  we  are  of  opinion  that 
sll  the  questions  of  fact  were  fairly  left  to  the  Jury,  and  that  the  whole  controversy 
depended  on  this  main  question  of  law. 

It  may  be  assumed  in  limine,  said  the  court,  that  the  case  waa  one  of  carriage  for 
hire;  for  though  the  pass  certifies  that  the  plaintiff  was  entitled  to  pass  free,  yet  his 
passage  was  one  of  the  mutual  terms  of  the  arrangement  for  carrying  his  cattle.  The 
question  is,  therefore,  distinctly  raised,  whether  a  railroad  company  carrying  passeU' 
gers  for  hire  can  lawfully  stipulate  not  to  be  answerable  for  their  own  or  their  sei^ 
vants'  negligence  In  reference  to  such  carriage. 

As  the  duties  and  responsibilities  of  public  carriers  were  prescribed  by  public  policy, 
it  has  been  seriously  doubted  whether  the  courts  did  wisely  in  allowing  that  poi'cy  to 
be  departed  from  without  legislative  Interference,  by  which  needed  modifications 
could  have  been  introduced  Into  the  law.  But  the  great  hardship  on  the  carrier  in 
certain  special  cases,  where  goods  of  great  value  or  subject  to  extra  risk  were  delivered 
to  him  without  notice  of  their  character,  and  where  losses  happened  by  sheer  accident 
without  any  possibility  of  fraud  or  collusion  on  his  part,  such  aa  by  collisions  at  sea* 
accidental  fire,  etc.,  led  to  a  relaxation  of  the  rule  to  the  extent  of  authorizing  certain 
exemptions  from  liability  In  such  cases  to  be  provided  for,  either  by  public  notice 
brought  home  to  the  owners  of  the  goods,  or  by  Inserting  exemptions  from  liability  in 
the  bill  of  lading,  or  other  contract  of  carriage.  A  modification  of  the  strict  rule  of 
responsibility,  exempting  the  carrier  from  liability  for  accidental  losses,  where  it  can 
be  safely  done,  enables  the  canylng  interest  to  reduce  Its  rates  of  compensation ;  thus 
proportionally  relieving  the  transportation  of  produce  and  merchandise  fh>m  some 
of  the  burden  with  which  It  Is  loaded. 

The  question  is,  whether  such  modification  of  responsibility,  by  notice  or  special 
contract,  may  not  be  cairied  beyond  legitimate  bounds,  and  introduce  evils  against 
which  It  was  the  direct  policy  of  the  law  to  guard ;  whether,  for  example,  a  modlfica 
tion  which  gives  license  and  immunity  to  negligence  and  careleesness  on  the  part  of  a 
public  carrier  or  his  servants,  is  not  so  evidently  repugnant  to  that  policy  as  to  be  alto- 
gether null  and  void ;  or,  at  least,  null  and  void  under  certain  circumstances. 

In  the  case  of  sea-going  vessels  congress  has,  by  the  act  of  1861,  relieved  shlp-dWners 
fh>m  all  responsibility  for  loss  by  fire,  unless  caused  by  their  own  design  or  neglect ; 
and  from  responsibility  for  loss  of  money  and  other  valuables  named,  unless  notified 
of  their  character  and  value ;  and  has  limited  their  liability  to  the  value  of  ship  and 
freight,  where  losses  happen  by  the  embezzlement  or  other  act  of  the  master,  crew  oi 
passengers ;  or  by  collision,  or  any  cause  occurring  without  their  privity  or  knowledge 
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Imt  the  BiMter  end  oiew  themaelTes  era  held  raeponelhle  to  thepeittesinjorad  hrtbelr 
neglifenoe  or  mlfoonduot.  Similar  enaotmente  heve  been  made  by  State  leglflatiuee. 
Tble  MemB  to  be  the  only  Important  modliloatlon  of  provioualy-exUtlnff  law  on  the 
aubjeot,  which,  In  this  coontry,  has  been  effected  by  legislative  tnterferonoe.  And  by 
this  it  is  seen  that,  though  intended  for  the  reUef  of  the  ship-owner,  it  still  leaves  him 
liable  to  the  extent  of  his  ship  and  freight  for  the  negligence  and  misconduct  of  his 
employees,  and  liable,  without  limit,  for  his  own  negligence. 

It  is  true  that  the  first  section  of  the  above  act,  relating  to  loss  by  lire,  has  a  proviso 
that  nothing  in  the  act  contained  shall  prevent  the  parties  from  making  such  contract 
as  they  please,  extending  or  limiting  the  liability  of  ship-owners.  This  proviso,  how- 
ever, neither  enacts  nor  affirms  any  thing.  It  simply  expresses  the  intent  of  coiiicress 
tn  leave  the  right  of  contracting  as  it  stood  before  the  aci. 

The  courts  of  New  York, where  this  ease  arose,  for  a  longtime  resisted  the  attempts 
of  common  carriers  to  limit  their  common-law  liability,  except  fur  the  purpose  of  pro- 
curing a  disclosure  of  the  character  and  value  of  articles  liable  to  extra  hazard  and 
risk.  This  they  were  allowed  to  enforce  by  means  of  a  notice  of  non-liability,  if  the 
disclosure  was  not  made.  But  such  announcements  as  *'  all  baggage  at  the  risk  of  the 
owner,'*  and  such  exceptions  In  bills  of  landing  as,  **  this  company  will  not  be  resiton- 
•ible  for  injuries  by  fire,  nor  for  goods  lost,  stolen  or  damaged,**  were  held  to  be  una- 
▼alllng  and  void,  as  being  against  the  policy  of  the  law.  Cole  v.  Qoodwln,  19  Wend.  267 ; 
GotOd  V.  HOI,  2  Hlil,  OB. 

But  since  the  decision  in  the  ease  of  The  New  Jeney  Stecan  NavlgaUfm  Co.  v.  Mer- 
chantt^  Bank,  by  this  court,  in  January  term,  IMS  (A  How.  844),  it  has  been  uniformly 
held,  as  well  In  the  oourts  of  New  York,  as  In  the  Federal  courts,  that  a  common  cai^ 
rter  may,  by  special  contract,  limit  his  common-law  liability ;  although  considerable 
diversity  of  opinion  has  existed  as  to  the  extent  to  which  such  limitation  Is  admissi- 
ble. 

The  ease  of  The  New  Jeney  Steam  NaxMfaUiim  Company  v.  Jferchonte*  Bavk%  above 
adverted  to*  grew  out  of  the  burning  of  the  steamer  Lexington.  Certain  money  belong- 
ing to  the  bank  had  been  intrusted  to  Hamden*s  express,  to  be  carried  to  Boeton,  and 
was  on  board  the  steamer  when  she  was  destroyed.  By  agreement  between  the  steam- 
boat company  and  Hamden,  the  crate  of  the  latter  and  Its  contents  were  to  be  at  his 
sole  risk.  The  court  held  this  agreement  valid,  so  far  as  to  exonerate  the  steamboat 
company  from  the  responsibility  imposed  by  law ;  but  not  to  excuse  them  for  miscon- 
duct or  negligence,  which  the  court  said  it  would  not  presume  that  the  parties  intended 
to  include,  although  the  terms  of  the  contract  were  broad  enough  for  that  purpose; 
and  that,  inasmuch  as  the  company  had  undertaken  to  carry  the  goods  ftom  one  place 
to  another,  they  were  deemed  to  have  Incurred  the  same  degree  of  responsibility  as 
tliat  which  attaches  to  a  private  person  engaged  casually  in  the  like  occupation,  and 
were,  therefore,  bound  to  use  ordinary  care  in  the  custody  of  the  goods,  and  in  their 
delivery,  and  to  provide  proper  vehicles  and  means  of  conveyance  for  their  transpor- 
tation :  and  as  the  court  was  of  opinion  that  the  steamboat  company  had  been  guilty 
of  negligence  in  these  particulars  as  well  as  in  the  management  of  the  steamer  dur- 
ing the  Are,  the}  held  them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case  we  may  pause  for  a  moment  to  observe 
that  the  case  before  us  seems  almost  precisely  within  the  category  of  that  decision. 
In  that  case,  as  In  this,  the  contract  was  general,  exempting  the  carrier  from  every 
risk  and  Imposing  It  all  upon  the  party;  but  the  court  would  not  presume  that  the 
parties  Intended  to  include  the  negligence  of  the  carrier  or  his  aip»nts  In  that 
exception. 

It  is  strenuously  insisted,  however,  that  as  negligence  Is  the  only  ground  of  liability 
In  the  carriage  of  passengers,  and  as  the  contract  Is  absolute  In  Its  tenns.  It  must  be 
construed  to  embrace  negligence  as  well  as  accident,  the  former  In  raf erence  to  passen- 
gers, and  both  In  reference  to  the  cattle  carried  In  the  train.  As  this  argument  seems 
plausible,  and  the  exclusion  of  a  liability  embraced  in  the  terms  of  exemption  on  the 
ground  that  It  ooold  not  have  been  in  the  mind  of  the  parties  Is  somewhat  art>ltrary, 
we  will  prooeed  to  examine  the  question  before  propounded,  namely,  whether  com* 
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mton  eerrlen  may  ezouBe  themMlvM  ftom  llabllltf  for  negUgenoe.  In  dolnir  ao  «pe 
ehell  int  briefly  raTiew  the  oourae  of  deolalona  In  New  York,  on  which  great  atiaaa 
haa  been  laid,  and  which  are  claimed  to  be  deolalTe  of  the  quaetlon.  While  we  cannot 
^eoneede  this.  It  la,  neTertheleaa,  due  to  the  courta  of  that  State  to  examine  :arefu)l7 
the  grottDdsof  their  declaion  and  to  glre  them  the  weight  which  they  Juatly  leeerva. 
We  think  it  will  be  found,  however,  that  the  weight  of  opinion,  even  In  Nen  Toik*  la 
-aoi  altogether  on  the  aide  that  f ayois  the  right  of  the  carrier  to  atlpulate  for  exemp- 
iloo  inun  the  oonaequencea  of  his  own  or  his  aenranta'  negligence. 

The  flnt  recorded  oaae  that  aroae  In  New  YoriL  after  the  before-mentioned  declaion 
in  thla  court.  Involving  the  right  of  a  oanrler  to  limit  hla  liability,  waa  tliat  of  Dorr  v. 
Ske  Nmo  Jmrmy  auam  NavioaUon  Company^  decided  in  18fi0.  (4  Sandf .  186.)  Thla  caae 
•alw>  aroae  out  of  the  burning  of  the  Lexington,  under  a  bill  of  lading  which  excepted 
from  the  company*a  risk  "danger  of  Are,  water,  breakage,  leakage,  and  other  aool- 
•denta.'*  Judge  Oamfbbll,  delivering  the  opinion  of  the  court,  aaya :  ^  A  common  car- 
rier has  In  truth  two  dlatinct  liabilities— the  one  for  losses  by  accident  or  mlatake* 
where  he  is  liable  as  an  insurer;  the  other  for  losses  by  default  or  negligenoe,  where 
he  Is  answerable  as  an  ordinary  bailee.  It  would  certainly  seem  reaaonable  that  he 
might,  by  express  special  contract,  restrict  his  liability  as  Insurer ;  that  he  might  pro- 
tect himself  against  misfortune,  even  though  public  policy  should  require  that  he 
should  not  be  permitted  to  stipulate  for  impunity  where  the  loss  occurs  from  his  own 
default  or  neglect  of  duty.  Such  we  understand  to  be  the  doctrine  laid  down  in  the 
•ease  of  The  Ntw  Jersey  SUcBin  NaviQoMon  Convpomy  v.  T/ielferoTkants*  Bonlc,  in  eth  How- 
ard, and  such  we  conslderto  be  the  law  in  the  present  case.'*  And  In  Stoddard  v.  Ln/nQ 
Ukmd  B,  B.  Go.,  ft  Sandf.  IBO,  another  express  case,  in  which  it  was  stipulated  that  the 
exprsaa  company  ahould  be  alone  responsible  for  all  losaes,  Judge  Duaa,  for  the  court, 
■aaya:  **0onformlng  our  decision  to  that  of  the  supreme  court  of  the  United  8tatea» 
we  must,  therefore,  hold :  1st.  That  the  liability  of  the  defendants  as  common  carriers 
waa  restricted  by  the  terms  of  the  special  agreement  between  them  and  Adams  Sc  Go., 
.end  that  this  restriction  was  valid  in  law.  2d.  That  by  the  Juat  Interpretation  of  thla 
agreement  the  defendants  were  not  to  be  exonerated  from  all  losaes,  but  remained 
liable  for  auch  as  might  result  from  the  wrongful  acta,  or  the  want  of  due  care  and 
•diligence  of  themselves  or  their  agents  and  servants.  8d«  That  the  plaintiffs,  claiming 
through  Adams  &  Oo.,  are  bound  by  the  special  agreement.*'  The  same  view  was  taken 
In  subsequent  cases  (Parmma  v.  MonteaUu  18  Barb.  868 ;  Afoore  v.  Eva/M,  U  Barb.  6M),  all 
of  which  show  that  no  idea  was  then  entertained  of  aanctlonlng  exemptions  of  11a. 
bUlty  for  negligenoe. 

It  waa  not  tiU  1858,  in  the  case  of  WeOt  v.  N.  T.  Cent,  B.  R.  Co.,  86  Barb.  086,  that  the 
•eupreme  court  was  brought  to  assent  to  the  proposition  that  a  common  carrier  may 
-•ttpulate  against  responsibility  for  the  negligence  of  his  servanta.  That  waa  the  case 
of  a  gratuitous  passenger  travelinc  on  a  free  ticket,  which  exempted  the  company 
trom  liability.  In  1808  the  court  of  appeals,  by  a  majority,  aJllrmed  this  Judgment 
(48  N.  Y.  181),  and  In  answer  to  the  suggestion  that  public  policy  required  that  railroad 
companies  should  not  be  exonerated  from  the  duty  of  carefulness  in  performing  their 
important  and  hazardous  duties,  the  court  held  that  the  caae  of  free  passengers  could 
not  seriously  affect  the  Incentives  to  carefulness,  because  there  were  very  few  such, 
•compared  with  the  great  mass  of  the  traveling  public.  I^ktm  v.  If,  F.  Cent.  R,  R» 
Co.,  84  N.  Y.  190,  was  also  the  caae  of  a  free  passenger,  with  aalmllar  ticket,  and  the 
eoort  held  that  the  indorsement  exempted  the  company  from  all  klnda  of  negligence 
of  Its  agents,  groes  as  well  as  ordinary ;  that  there  is,  in  truth,  no  practloal  distinction 
In  the  degreea  of  negligence. 

The  next  cases  of  importance  that  aroae  in  the  New  York  courta  were  thoee  of 
drooer's  posses,  in  which  the  passenger  took  all  reaponslbtllty  of  Injury  to  himself  and 
stock.  The  first  waa  that  of  Smith  v.  N.  T,CR.R.  Co.,  88  Barb.  188,  decided  In  March, 
18661  The  contract  was  precisely  the  same  as  that  In  the  prssent  caae.  The  damage 
from  a  flattened  wheel  In  the  car  which  caused  it  to  Jump  the  traok.  The 
court,  by  Hooxboom,  J.,  held  that  the  railroad  company  waa  liable  for  any 
1«|«ry  happening  to  the  passenger,  not  only  by  the  gross  negUgaoee  of  tlie 
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paoj**  serrants,  but -by  ordinary  neglisenoe  on  their  part.  **  For  my  part,**  aaya  tte 
jodge,  ^  1  tliink  not  only  grow  negiiseno^  la  not  proteoted  by  the  terma  of  the  oon* 
traot,  but  what  ts  termed  ordinary  negHicenoe,  or  the  withholding  of  ordinary  care,  la 
not  so  proteoted.  I  think,  notwithstanding  the  oontraot,  the  carrier  is  responsible  for 
what.  Independent  of  any  peculiar  respotiaibillty  attached  to  hla  calling  or  employ 
ment,  would  be  regarded  as  fault  or  miaconduct  on  his  part.**  *  *  *  The  Judge  added 
that  he  thought  the  carrier  might,  by  poaltive  stipulation,  relleye  himself,  to  a  limited 
degree,  from  the  conaequenoes  of  his  own  negligence  or  that  of  his  servants.  But,  t» 
accomplish  tliat  object,  the  contract  must  be  clear  and  speoiHc  In  its  terms,  and  plainly 
eovering  such  a  case.  Of  course,  this  remark  was  extra  Judicial.  The  Judgment 
Itaelf  was  afflrmed  by  the  court  of  appeals,  in  1868,  by  a  Tote  of  live  Judges  to  three. 
84  N.  Y.  fSSL  Judge  Wright  strenuously  contended  that  it  is  against  public  policy  for 
a  carrier  of  passengers,  where  human  life  is  at  stake,  to  stipulate  for  immunity  for  any 
want  of  care.  **Gontracts  in  restraint  of  trade  are  void,"  he  says,  ^*  because  they 
interfere  with  the  welfare  and  oonTenlenoe  of  the  State ;  yet  the  State  has  a  deep 
intereet  in  protecting  the  Uvea  of  its  dtlsens.**  He  argued  that  it  was  a  queatloD 
affecting  the  public,  and  not  alone  the  party  who  is  carried.  Judge  STrrnzKLAVD 
agreed  In  substance  with  Judge  Wbiort.  Two  other  Judges  held  that  if  the  party 
injured  had  been  a  gratuitous  passenger  the  company  would  have  been  dischargedf 
but  in  their  view  he  was  not  a  gratuitous  passenger.  One  Judge  was  for  afllrmanoev 
on  the  ground  that  the  negligence  was  that  of  the  company  Itaelf.  The  remaining 
three  Judgee  held  the  contract  valid  to  the  utmost  extent  of  exonerating  the  com- 
pany, notwithstanding  the  grossest  neglect  on  the  part  of  Its  servants. 

In  that  case,  as  in  the  one  before  us,  the  contract  was  general  in  Its  terms,  and  did 
not  specify  negligence  of  agents  as  a  risk  assumed  by  the  passenger,  though,  by  its  gen- 
erality, it  Included  all  risks. 

The  next  case  (BitwU  ▼.  I%6  N,  T.  C,  R.  R.  Co.,  80  Barb.  008),  first  decided  In  Septem- 
ber, 1860,  differed  from  the  preceding  in  that  the  ticket  expressly  stipulated  that  th« 
railroad  company  should  not  be  liable  under  any  circumstances,  **  valheUwr  of  fugUgenof 
2»l/  tliefr  oaents  or  ntherwfae^"  for  injury  to  the  person  or  stock  of  the  passenger.  The 
latter  was  killed  by  the  express  train  running  into  the  stock  train,  and  the  Jury  found 
that  his  death  was  caused  by  the  gross  neglitcence  of  the  agents  and  servants  of  the 
defendants.  The  supreme  court  held  that  gross  negligence  (whether  of  servants  or 
principals)  cannot  oe  excused  by  contract  in  reference  to  the  carriage  of  passengerv 
for  hire,  and  that  such  a  contract  la  against  the  policy  of  the  law,  and  void.  In  Decem- 
ber, IBffi,  this  Judgment  was  reversed  by  the  court  of  appeals,  four  Judges  against 
three  OB  N.  Y.  448) ;  Judge  Smith,  who  concurred  in  the  Judgment  below,  having,  in 
the  mean  time,  changed  his  views  as  to  the  materiality  of  the  fact  that  the  neg- 
ligence stipulated  against  was  that  of  the  servants  of  the  company,  and  not  of  tha 
company  itself.  The  majority  now  held  that  the  ticket  waa  a  free  ticket,  as  it  puiw 
ported  to  be,  and,  therefore,  that  the  case  was  governed  by  WeUt  v.  The  Central  RaH- 
food  Co. ;  but  whether  so,  or  not,  the  contract  was  founded  on  a  valid  consideration* 
and  the  passen^r  was  bound  by  it,  even  to  the  assumption  of  the  risk  arising  ftom 
the  gross  negligence  of  the  company's  servants.  Elaborate  opinions  were  read  by 
Justice  SsLDBH  in  favor,  and  by  Justice  Dbnio  against,  the  conclusion  reached  by  the 
court.  The  former  considered  that  no  rule  of  public  policy  forbids  such  contracts, 
because  the  public  Is  amply  protected  by  the  right  of  every  one  to  decline  any  special 
contract,  on  paying  the  regular  fare  prescribed  bylaw:  that  is,  the  highest  amount 
which  the  law  allows  the  company  to  charge.  In  other  words,  unless  a  man  choosea 
to  pay  the  highest  amount  which  the  company,  by  its  charter.  Is  authorized  to  charge, 
he  moat  submit  to  their  terms,  however  onerous.  Justice  Dbnio  with  much  force  of 
argument,  combated  this  view,  and  insisted  upon  the  impolicy  and  im moral  ty  of  con- 
tracta  stipulating  Immunity  for  negllgenoe,  either  of  servants  or  principals,  where  the 
lives  and  safety  of  passengers  are  concerned.  The  late  case  of  Poueher  v.  The  X.  T.  C. 
B,  R.  Co^n  40  N.  Y.  sin,  la.  In  all  easentlal  reapeots,  a  aimilar  case  to  this,  and  a  similar 
rsralt  was  reached. 

These  are  the  authorities  which  we  are  aaked  to  follow.  Ctoea  may  also  be  found  In 
aome  of  the  other  State  eourta  which,  by  dicta  or  deolalon,  eltbar  tasftxr  or  follow,  K^ora 


APBIL  TERM,  1875J.  371 


liockwood  ▼.  The  New  York  Central  Railroftd  Go. 


^r  lew  (doflelj,  the  declelons  In  New  Yoik.  A  raf erenoe  to  the  principal  of  these  in  thi 
■urgtn  Is  all  that  Is  neoessary  here.* 

A  review  of  the  oases  decided  by  the  courts  of  New  York  shows  that  though  they 
have  carried  the  power  of  the  common  carrier  to  make  special  contracts  to  the  extent 
of  enabling  him  to  exonerate  himself  ftom  the  effects  of  even  frross  negligence,  yet 
that  this  effect  has  nerer  been  glren  to  a  contract  general  In  Its  terms.  So  that  If  wa 
only  felt  bound  by  thoae  precedents,  we  could,  perhaps,  And  no  authority  for  reyers- 
Ing  the  judgment  In  this  case.  But  on  a  question  of  general  commercial  law,  the  Fed- 
eral courts  administering  Justloe  In  New  York  heve  equal  and  co-ordinate  Jurisdiction 
with  the  courts  of  that  State.  And  In  deciding  a  case  which  Involves  a  question  of 
such  Importance  to  the  whole  country ;  a  question  on  which  the  courts  of  New  York 
have  expressed  such  diverse  views,  and  have  so  recently,  and  with  such  slight  prepon-^ 
derancy  of  Judicial  suffrage,  come  to  the  conclusion  that  they  have,  we  should  noi 
feel  satisfied  without  being  able  to  place  our  decision  upon  grounds  satisfactory  to  ou^ 
selves,  and  resting  upon  what  we  consider  sound  principles  of  law. 

In  passing,  however.  It  Is  apposite  to  call  attention  to  the  testimony  of  an  Authorita- 
tive witness  as  to  the  operation  and  effect  of  the  recent  decisions  referred  to.  **The 
friilts  of  this  rule,"  says  Judge  Datis,  **  are  already  being  gathered  In  Increasing  aeel- 
dents,  through  the  decreasing  care  and  vigilance  on  the  part  of  these  corporations  { 
and  they  will  continue  to  be  reaped  until  a  Just  sense  of  public  policy  shall  lead  to 
legislative  restriction  upon  the  power  to  make  this  kind  of  contracts. "t 

We  now  proceed  to  notice  some  cases  decided  in  other  States,  in  which  a  dlffereni 
view  of  the  subject  is  taken. 

In  Pennsylvania,  It  Is  settled,  by  a  long  course  of  decisions,  that  a  common  carrier 
cannot,  by  notice  or  special  contract,  limit  his  liability  so  as  to  exonerate  him  from 
responsibility  for  his  own  negligence  or  misfeasance,  or  that  of  his  servants  and 
agents.  Laing  v.  Colder^  8  Barr,  479;  Camden  A  Aniboy  R.  R.  Co.  v.  BaUUwf,  16  Penn* 
67 ;  Go^dey  v.  Pennaylminia  R,  R,  Co.,  80  Id.  842 ;  PovotU  v.  Pmrn^fwinlii  R.  R.  Co,,  82  id, 
414 ;  Pennsylvania  R.  R.  Co.  v.  Henderson,  51  Id.  816 ;  Farnham  v.  Camden  A  Amboy  R, 
R.  (V>.,  56  Id.  53;  Express  Co,  v.  Sands,  Id.  140 ;  Empire  Trans.  Co.  v.  WamsuUa  OU  Co.,  68 
Id.  14.  **  The  doctrine  Is  firmly  settled/'  says  Chief  Justice  Thompson,  In  Farnham  v. 
f  AA.R.  R.  Co.,  ^*that  a  common  carrier  cannot  limit  his  liability  so  as  to  cover  his 
own  or  his  servants'  negligence."  65  Penn.  62.  This  Inability  is  aflirmed,  both  when 
the  exemption  stipulated  for  Is  general,  covering  all  risks,  and  where  It  specifically 
Includes  damages  arising  from  the  negligence  of  the  carrier  or  his  servants.  In  Penn^ 
syicania  R.  R.  O).  v.  Hendeimon,  a  drover's  pass  stipulated  for  immunity  of  the  company 
in  case  of  Injury  from  negligence  of  Its  agents,  or  otherwise.  The  court.  Judge  Rbad 
delivering  the  opinion,  after  a  careful  review  of  the  Pennsylvania  decisions,  &ys: 
^  This  Indorsement  relieves  the  company  from  all  liability  for  any  cause  whatever,  for 
any  loss  or  injury  to  the  person  or  property,  however  It  may  have  been  occasioned  ; 
and  our  doctrine,  settled  by  the  above  decisions,  made  upon  grave  deliberation, 
declares  that  such  a  release  Is  no  excuse  for  negligence." 

The  Ohio  cases  are  very  decided  on  this  subject,  and  reject  all  attempts  of  the  car- 
rier to  excuse  his  own  negligence,  or  that  of  his  servants.  Jones  v.  Vorhees,  10  Ohlo» 
145 ;  JDooidtaii  V.  GroAam,  2  Ohio  St.  181 ;  GimTiam  v.  iXiofe,  4  Id.  868;  IRlaon  v.  HamOton, 
Id.  728;  WOxh  v.  PtWSbiwrQ,  FLW.A  CMeago  R.  R.  Co.,  10  id.  75 ;  deveiand  R.  R.  Co.  v. 
Osrran,  19  Id.  1;  Otnelnnaii,eto.,  R.  R.  Co.  v.  Pontius,  Id  881;  KnouUon  v.  Brie  B.  R.  Co^ 
Id.  880.  In  DavOaon  v.  CHraham,  the  court,  after  conceding  the  right  of  the  carrier  to 
make  special  contracts  to  a  certain  extent,  says :  '*  He  cannot,  however,  protect  him* 
mU  from  losses  occasioned  by  his  own  fault.  He  exerolses  a  public  employment,  and 
diligence  and  good  faith  In  the  dlschaige  of  his  duties  aro  essential  to  the  public  inter- 

^Athmore  v.  PennsybxmUi  R.  R.  Co.,  4  Dutch.  180;  Kinney  v.  Omtral  R.  R.  Co.,  8 
Troom.  407 :  Hole  v.  NT.  J.  SL  Nav.  Co.,  15  Oonn.  580  iPeek  v.  weeks,  84  id.  145 ;  Lawrence 
▼.  N.  T.  R.  R.  Co.,  86  Id.  68 ;  KimtHOL  v.  BulOand  R.  R.  Co.,  86  Vt.  847 :  Mann  v.  Birthard, 
40  id,  886 :  Adams  Bsepress  Co.  v.  Haines,  48  HI.  80:  Id.  458 ;  IB.  Cfntrot  R.  R.  Co.  v.  Adams 
SroreasCb^ld.  m;  HauMns  v.  Great  Wentem  R.  B.  a>.,  17 Mich.  67;  8.  C,  18  id.  427 
Bm.  AO.  B.  B. Go.  ▼.  Brady, 88 Hd.  888; 26 id.  128;  I.<iO0n»y  v.  Untan  TransporiaUon  Oon 
d8Mo.27'6i. 

^SUnmmY.  Jf. T. OmAralB. B-OOnSSN.  Y.887. 
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And  publie  poller  fofbide  tte»  ke  ehovld  be  nUeted  byi 
of  jUliceDee  end  idelitrwblehthelsv  hm 
of  hie  dirtiee."  In  ir«MT.  PittriMrv.it.  fr.4tGMea0o&  iLOe^  the 
' In thle State,  eileeet,nilraedeompeiileeeie  tepidly beeoeyiw  elmoetthe 
both  of  pmrnrnm^n  end  foode.  In  ooiMeqiienea  ai  the  pabUe 
whleh  they  heve  Toliuiteclly  Minined,  the  meet  importent  poereei  «nd  pilf^ 
togeehevebeencieated  to  them  bythe  Stete.**  Jkom  theie  fecte,  the  eouit leeioi 
thet  It  le  tpeelelly  Unpoftent  thet  nllioed  oompenlee  ehonld  be  held  to  the  exeralM  of 
doe  illllienne  at  Iteet.  A'**^  ee  to  the  dietlnetloa  teken  by  eonie,  thet  "^tif^t^^  of 
Its  may  be  etlpoleted  for,  the  oonrt  pertinently  aeye:  '^Thle  dootiine,  when 
to  e  eorporatlon  which  een  only  not  through  Ite  efenta  end  aerrenta,  would 
Inmnnlty  for  the  neglect  of  erery  dnty."  (Pp.  IS,  78J  And  In 
to  e  diOTer'a  peae,  anbotentlelly  the  aeme  ea  thet  In  the  preaent  ceae,  the  i 

tai  Oeodcmd,  d^  B,B,Co.y.  OOmn^  19  Ohio  St.  1.  held,  let.  Thet  the  holder 
not  a  gielultone  peaaenger ;  Sd.  Thet  the  contiect  oonatltnted  no  defenae  egelnet 
the  negUgenee  of  the  eompeny'a  senranta,  being  egaloat  the  policy  of  the  law,  end  Toid* 
The  ooort  refeie  to  the  oaaeaof  BimmU  v.  The  N€W  York  CcnL  R.  B,  Ok,  25  N.  Y.  418; 
end  ai  Fwiwai^eanle  R  A.  Ot.  t.  Hendarmm^  SI  Penn.  St.  S15;  end  expraaaaa  Ita  eon* 
ennenoe  In  the  Pennaylvenia  decision.  (Pp.  12, 18.)  This  waa  In  December  term,  tBtH 
The  Penneylvenla  and  Ohio  decisions  differ  mainly  In  this,  that  the  former  give  to  e 
epeelal  contract  (when  the  same  Is  admissible)  the  effect  of  cenvertlng  the  conunoa 
eerrier  into  a  spedai  bailee  for  hire,  whoee  duties  are  governed  by  his  oontraot,  end 
egalntt  whom,  if  negligence  Is  charged,  it  must  be  proved  by  the  party  Injured ;  while 
the  latter  hold  that  the  character  of  the  eenler  le  not  ehenged  by  the  oontreet,  hot 
thet  he  is  a  common  carrier  stUl,  with  enhunged  exemptions  from  raaponalbiUty,  within 
which  the  burden  of  proof  la  on  him  to  ahow  thet  an  Injury  occurs.  The  effect  of  thla 
difference  is  to  shift  the  burden  of  proof  ftom  one  party  to  the  other.  Itlsunneoee* 
sary  to  adjudicate  that  point  In  this  ceee,  ee  the  Judge  on  the  trial  charged  the  Jury* 
as  requested  by  the  def endante,  that  the  burden  of  proof  was  on  the  plaintiff. 

lu  Maine,  while  it  Is  held  that  a  common  carrier  may,  by  spedai  contract,  be 
exempted  from  reeponsiblllty  for  lose  occealoned  by  natural  oansaai  auch  as  the 
weather.  Are,  heat,  fioet,  etc.  (FOIbrown  v.  Qrand  Tnuih  R.  B,  Co,,  65  Me.  4(B),  yet  In 
a  case  where  It  waa  atlpuleted  thet  a  nllroad  company  should  be  exonerated  from  all 
damages  that  mii^t  happen  to  any  horaee  or  cettle  thet  might  be  aent  over  the  roed, 
and  that  the  owners  ahould  take  the  rlak  of  all  auch  damagea,  the  court  held  that  the 
company  were  not  thereby  excuaed  from  the  consequencea  of  their  negligence,  and 
that  the  distinction  between  netflgenee  and  groes  negligence  In  such  a  case  Is  not 
tenehle.  '*The  very  greet  denger,"  says  the  court,  ^ to  be  anticipated  by  permitting 
them"  [common  carriers]  **  to  enter  into  contracts  to  be  exempt  from  loeses  occasioned 
by  misconduct  or  negligence,  can  scsroely  be  overaetlmeted.  It  would  remove  the 
principal  safeguard  for  the  preservation  of  life  and  property  In  auch  oonveyancee." 
Sagtr  v.  Porttmouth,  81  Me.  288, 238. 

To  the  aame  purport  It  waa  held  In  Massaobusette  in  the  late  case  of  School  DMrlcf 
▼.  Botton,  elc^  R,  R,  Co.,  ]i02  Mass.  558,  where  the  defendant  set  up  a  special  contract 
thet  certain  iron  castings  were  taken  at  ttie  owner's  rislc  of  fracture  or  injury  during 
the  course  of  transportation,  loading,  and  unloading,  and  the  court  say :  "The  special 
contract  here  set  up  is  not  alleged,  and  could  not  by  law  be  permitted,  to  exempt  the 
defendants  from  liability  fur  Injuries  by  their  own  negligence.'*    (Page  556.) 

To  the  same  purport,  likewise,  are  many  other  decisions  of  the  State  courts,  as  may 

be  seen  by  referring  to  the  cases  cited  In  the  margin,  some  of  which  are  argued  with 

great  force  and  are  worthy  of  attentive  perusal,  but,  for  want  of  room,  can  only  bs 

referred  to  here.* 

These  views  estothe  Impolicy  of  allowing  stipulations  against  liability  foruegU- 

•  Indianapoe<8  R.  R,  Co.  v.  Atttn,  81  Ind.8D4;  Iflc/u  South.  R,  R.  Oh  v.  HeaUni,  ?1  Id 
8PT,  note;  FUfm  v.  PhOa.,  WUm.  A  BaU.  B.  R.  Co.,  1  Hone's.  Del.  472:  Onido-T ▼• 
^dbms  Ehep,  Co.,  8  Bush  (Ky.)  194;  SvHndler  v.  HUHard  A  BroohB,  2  KIcb.  (8. 0  886 
Borry  v.  Cwmer,  28  Ga.  648;  SUde  v  lYnmuend,  87  Ala.  247;  SntUhemExu.  Co,  v.  ( rnpK, 
44  Id.  468;  IFTitt^afdeBV,  I^iirlfetiL  12  Sm.  A  Mar.  800 ;  Simthem  Exp,  Co.  r.Moon,  9i  Mlae. 
888;  if.  a  Mutual  int.  Co.  v.  R,  R.  Co.,  20  La.  Ann.  808. 


APBIL  TERM,  1872.  373 


LoQkwood  v.  The  New  York  Oential  Bailioad  Oo. 


geDoe  And  mSaoondoot  are  in  aooordance  with  the  earty  Bngltoh  authorities.  St.  Ger- 
main, in  l%e  DoeUir  and  Student^  Dial.  8;  o.  88;  pointedly  aayi  of  the  oommon  eeriler: 
''If  he  would  per oaae  refuae  to  carry  it'*  [articles  delivered  for  oarriaire]  **iuile« 
promise  were  made  unto  him  that  he  shall  not  be  ohaised  for  no  misdemeanor  that 
should  be  in  him,  the  promise  were  yoid,  for  it  were  against  reason  and  against  ivood 
manners,  and  so  it  is  in  all  other  cases  like." 

A  century  later  this  passage  is  quoted  by  Attorney-General  Noy  In  his  book  of  Max* 
ims  as  unquestioned  law  (Moy's  Max.  88).  And  so  the  law  undoubtedly  stood  in  Bng- 
land  until  comparatirely  a  very  recent  period.  Seijeant  Steven,  in  his  Commentaries! 
rol.  i^  p.  185,  after  stating  that  a  common  carrier's  liability  might,  at  oommon  law,  be 
varied  by  contract,  adds  that  the  law  still  held  him  responsible  for  negiigenoe  and 
misconduct. 

The  question  arose  in  Bngland  principally  upon  public  notices  given  by  common 
carriers  that  they  would  not  be  responsible  for  valuable  goods  unless  entered  and  paid 
for  according  to  value.  The  courts  held  that  this  was  a  reasonable  condition,  and,  if 
brought  home  tu  the  owner,  amounted  to  a  special  contract  valid  in  law.  But  It  was 
also  held  that  it  could  not  exonerate  the  carrier  If  a  loss  occurred  by  his  actual  mis- 
feasance or  gross  negligence.  Or,  as  Starkle  says,  *'  proof  of  a  direct  misfeasance  or 
gross  negligence  Is  in  elfeot  an  answer  to  proof  of  notice."  (Bvid.,  vol.  2,  p.  S05, 6th 
Am.ed.)  But  the  term  "gross  negligence"  was  so  vague  and  uncertain  that  It  came 
to  represent  every  instance  of  actual  negligence  of  the  carrier  or  his  servant— or  ordi- 
nary negligence  In  the  accustomed  mode  of  speaking.  Hinton  v.  DQibin^  2  A.  &  E.,  N. 
Ser.,  U9;  WUA  v.  PMtfard,  SIL&W.  460.  Justice  Stobt,  In  his  work  on  bailments, 
originally  published  In  1882,  says  that  It  Is  now  held  that,  In  cases  of  such  notices,  the 
carrier  Is  liable  for  losses  and  Injury  occasioned  not  only  by  gross  negligence,  but  by 
ordinary  negligence,  or.  In  other  words,  the  carrier  Is  bound  to  ordinary  diligence. 
Story  on  Bailments,  8  671. 

In  estimating  the  effect  of  these  decisions  it  must  be  remembered  that.  In  the  cases 
covered  by  the  notices  referred  to,  the  exemption  claimed  was  entire,  covering  al 
eases  of  loss,  negligence  as  well  as  others.   They  are,  therefore,  directly  in  point. 

In  1888,  In  the  great  case  of  Peek  v.  The  North  StaffordOiire  R.  R.  Co  .  10  H.  L  Gas. 
478,  Mr.  Justice  BLAGKBURir,  in  the  course  of  a  very  clear  and  able  review  of  the  law 
9n  the  subject,  after  quoting  this  passage  from  Justice  Story's  work,  proceeds  to  say : 
"  In  my  opinion,  the  weight  of  authority  was.  In  1882,  In  favor  of  this  view  of  the  law,  but 
the  cases  decided  In  our  courts  between  1832  and  1864  established  that  this  was  not  the 
law,  and  that  a*carrier  might,  by  a  special  notice,  make  a  contract  limltlog  his  respon- 
sibility even  In  the  cases  here  mentioned,  of  gross  negligence,  misconduct,  or  fraud  on 
the  part  of  his  servants ;  and,  as  it  seems  to  me,  the  reason  why  the  legislature  Inter- 
vened In  the  railway  and  canal  traffic  act,  1854,  was  because  It  thought  that  the  com- 
panies took  advantage  of  those  decisions  (In  Story's  language),  '  to  evade  altogether 
the  salutary  policy  of  the  common  law.* " 

This  quotation  Is  sufllGient  to  show  the  state  of  the  law  in  England  at  the  time  of  the 
publication  of  Justice  Story's  work ;  and  It  proves  that,  at  that  time,  common  carriers 
could  not  stipulate  for  Immunity  for  their  own  or  their  servants*  negligence.  But  In 
the  case  of  Carr  v.  Lancaehire  R.  R.  Co.,  7  Exch.  707,  and  other  cases  decided  while  the 
change  of  opinion  alluded  to  by  Justice  Blackburn  was  golnjc  on  (several  of  which 
related  to  the  carriage  of  horses  and  cattle),  it  was  held  that  carriers  could  stipulate 
for  exemption  from  liability  for  even  their  own  gross  negligence.  Hence  the  act  of 
1854  was  passed,  called  the  railway  and  canal  traffic  act,  declaring  that  railway  and 
canal  companies  should  be  liable  for  negligence  of  themselves  or  their  servants,  not- 
withstanding any  notice  or  condition,  unless  the  court  or  Judge  trying  the  cause  should 
adjudge  the  conditions  Just  and  reasonable.  (1  Fisher's  Dig.  1466.)  Upon  this  statute 
ensued  a  long  list  of  cases  deciding  what  conditions  were  or  were  not  Just  and  reason- 
able. The  truth  Is,  that  this  statute  did  little  more  than  bring  back  the  law  to  the 
original  position  In  which  It  stood  before  the  English  courts  took  their  departure  from 
it.  But  as  we  shall  have  occasion  to  advert  to  this  subject  again,  we  pass  it  for  the 
cvresent. 

It  remains  to  see  what  has  been  held  by  this  court  on  the  subject  now  under  consid* 
enition. 
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We  have  already  referred  to  the  leading  caae  of  The  IT,  J,  Steam  Nov.  Oo,  ▼.  Ifet^ 
tihOHiUf  Bairik^  A  How.  888.  Oo  the  preolie  point  now  under  oonslderation.  Justice  Nm^ 
■OH  Raid :  **If  It  la  competent  at  all  for  the  carrier  to  stipulate  for  the  sroes  negilgenoe 
of  himself  and  his  servants  or  afcents  in  the  transportation  of  goods.  It  should  be 
required  to  be  done,  at  least,  in  terms  that  would  leaye  no  doubt  as  to  the  meaning  of 
the  parties/' 

As  to  carriers  of  passengers,  Mr.  Justice  Gbibb,  In  the  case  of  FMkuMvMa  A  BeaA^ 
ing  R.  B.  ▼.  Derby^  14  How.  486,  delivering  the  opinion  of  the  court  said :  ^  When  caiw 
riers  undertake  to  convey  persons  by  the  powerful  but  dangerous  agency  of  steam* 
public  policy  and  safety  require  that  they  be  held  to  the  greatest  possible  care  and 
diligence.  And  whether  the  consideration  for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passengers  should  not  be  left  to  the  sport  of 
chance,  or  the  negligence  of  careless  agents.  Any  negligence,  In  such  cases,  may  well 
deserve  the  epithet  of  *  gross.* "  That  was  the  case  of  a  free  passenger,  a  stockholder 
of  the  company,  taken  over  the  road  by  the  president  to  examine  Its  condition ;  and  It 
was  contended  In  argumentt  that  as  to  him,  nothing  but  Agrees  negligence"  would 
make  the  company  liable.  In  the  subsequent  case  of  The  SteamJuxU  New  Worid  v. 
King^  16  How.  460,  which  was  also  the  case  of  a  free  passenger  carried  on  a  steamboat, 
and  Injured  by  the  explosion  of  the  boiler,  Curtis,  Justice,  delivering  the  Judgment* 
quoted  the  above  proposition  of  Justice  Grijer,  and  said :  **  We  desire  to  be  understood 
to  re-afflrm  that  doctrine,  as  resting  not  only  on  public  policy,  but  on  sound  principles 
of  law."    (Page  474.) 

In  York  Company  v.  Central  Ra/Oroad^  8  Wall.  118,  the  court,  after  conceding  that  the 
responsibility  Imposed  on  the  carrier  of  goods  by  the  common  law,  may  be  restricted 
and  qualUled  by  express  stipulation,  adds:  **When  such  stipulation  Is  made,  and  it 
does  not  cover  losses  from  negligence  or  misconduct,  we  can  perceive  no  Just  reason 
for  refusing  Its  recognition  and  enforcement."  In  the  case  of  Weaker  v.  The  Trangpor- 
taMon  CSo.,  decided  at  the  same  term  (8  Wall.  150),  It  1b  true  the  owner  of  a  vessel 
destroyed  by  lire  on  the  lakes,  was  held  not  to  be  responsible  for  the  negligence  of  the 
officers  and  agents  having  charge  of  the  vessel ;  but  that  was  under  the  act  of  1851« 
which  the  court  held  to  apply  to  our  great  lakes  as  well  as  to  the  sea.  And  In  Sijcprtm 
Co,  V.  Kounbte  Brothers^  8  Wall.  842,  where  the  carriers  were  sued  for  the  loss  of  gold* 
dust,  delivered  to  them  on  a  bill  of  lading  excluding  liability  for  any  loss  or  damage 
by  Are,  act  of  God,  enemies  of  the  government  or  dangers  incidental  to  a  time  of  war« 
they  were  held  liable  for  a  robbery  by  a  predatory  band  of  armed  men  (one  of  the 
excepted  risks),  because  they  negligently  and  needlessly  took  a  route  which  was 
exposed  to  such  Incursions.  The  Judge,  at  the  trial,  charged  the  Jury  that,  although 
the  contract  was  legally  sufficient  to  restrict  the  liability  of  the  defendants  as  com- 
mon carriers,  yet  If  they  were  guilty  of  actual  negligence,  they  were  responsible ;  and 
that  they  were  chargeable  with  negligence  unless  they  exercised  the  care  and  prudence 
of  a  prudent  man  In  his  owit  affairs.  This  was  held  by  this  court;  to  be  a  correct  state- 
ment of  the  law.    (Page  858.) 

Some  of  the  above  citations  are  oply  expressions  of  opinion.  It  Is  true ;  but  they  are 
the  expressions  of  Judges  whose  opinions  are  entitled  to  much  weight ;  and  the  last 
cited  case  Is  a  Judgment  upon  the  precise  point.  Taken  In  connection  with  the  con- 
curring decisions  of  State  courts,  before  cited,  they  seem  to  us  decisive  of  the  question, 
and  leave  but  little  to  be  added  to  the  considerations  which  they  suggest. 

It  Is  argued  that  a  common  carrier,  by  entering  Into  a  special  contract  with  a  party 
for  carrying  his  goods  or  person  on  modified  terms,  drops  his  character  and  becomes 
an  ordinary  bailee  for  hire,  and,  therefore,  may  make  any  contract  he  pleases.  That 
Is,  he  may  make  any  contract  whatever, because  be  Is  an  ordinary  bailee;  and  he  is  an 
ordinary  bailee  because  be  has  made  the  contract. 

We  are  unable  to  see  the  soundness  of  this  reasoning.  It  seems  to  us  more  accurate 
10  say  that  common  carriers  are  such  by  virtue  of  their  occupation,  not  by  virtue  of 
the  rei ponslbtlities  under  which  they  rest.  Those  responsibilities  may  vary  In  differ- 
ent countries,  and  at  different  times,  without  changing  the  character  of  the  employ- 
ment. The  common  law  subjects  the  common  carrier  to  insurance  of  the  goods  oa^ 
ried,  except  as  against  the  act  of  Qod  or  public  enendes.   The  civil  law  excepts,  alMw 


APEIL  TEBM,  1873.  375 


Lookwood  v.  The  New  York  Central  Railroad  Go. 


loaaes  by  meaiia  of  any  miperlor  f oroe,  and  any  Inevitable  aooident.  Yet  the  employ* 
Bent  is  the  same  in  both  oases.  And  if  by  special  agreement  the  oarrier  is  exempted 
from  stiil  other  responsibiUtles,  It  doea  not  follow  that  hU  employment  is  obanged, 
but  only  that  his  responsibilities  are  chaoged.  The  theory  ocoasionally  announoed» 
that  a  speoial  oontraot  as  to  the  terms  and  responsibilities  of  oarrlage  changes  the 
aatiire  p^  the  employment,  la  oaloulated  to  mislead.  The  responsibilities  of  a  com- 
mon carrier  may  be  reduced  to  those  of  an  ordinary  bailee  for  heirs,  while  the  nature 
of  his  business  renders  him  a  common  oarrier  still.  Is  there  any  good  sense  in  hold- 
ing that  a  railroad  company,  whose  only  business  is  to  carry  passengers  and  gooda, 
and  which  was  created  and  eitabllshed  for  that  purpose  alone,  Is  changed  to  a  priTate 
earrler  for  hire  by  a  mere  contract  with  a  customer,  whereby  the  latter  assumes  the 
flak  of  IncYi table  accidents  In  the  carriage  of  his  goods  ?  Suppose  the  contract  relates 
to  a  single  crate  of  glass  or  crockery^  while  at  the  same  time  the  carrier  recelyes  from 
the  same  person  twenty  other  parcels,  respecting  which  no  such  contract  Is  made.  Is 
the  company  a  public  carrier  as  to  the  twenty  parcels  and  a  priTate  carrier  as  to  the 
one? 

On  this  point  there  are  several  authorities  which  support  oar  view,  some  of  which 
are  noted  In  the  margin.* 

A  common  carrier  may,  undoubtedly,  become  a  private  carrier,  or  a  bailee  for  hire, 
when,  as  a  uiatter  of  accommodation  or  special  engagement,  he  undertakes  to  carry 
something  which  It  Is  not  his  business  to  carry.  For  example,  if  a  carrier  of  produce, 
running  a  truck  boat  between  New  York  city  and  Norfolk,  should  be  requested  to 
carry  a  keg  of  specie,  or  a  load  of  expensive  furniture,  which  he  could  justly  refuse  to 
take,  such  agreement  might  be  made  in  reference  to  his  taking  and  carnring  the  same 
aa  the  parties  chose  to  make,  not  involving  any  stipulation  contrary  to  law  or  public 
policy.  But  when  a  carrier  has  a  regularly  established  business  for  carrying  all  or 
eertaln  articles,  and  especially  If  that  carrier  be  a  corporation  created  for  the  purpose 
of  the  carrying  trade,  and  the  carriage  of  the  articles  Is  embraced  within  the  scope  of 
Its  chartered  powers.  It  is  a  common  carrier,  and  a  special  contract  about  its  responsi- 
bility does  not  divest  it  of  the  character. 

But  it  is  contended  that  though  a  carrier  may  not  stipulate  for  his  own  negligence, 
there  is  no  good  reason  why  he  should  not  be  permitted  to  stipulate  for  Immunity  for 
the  negligence  of  his  servants,  over  whoee  actions.  In  his  absence,  he  can  exercise  no 
eontrol.  If  we  advert  for  a  moment  to  the  fundamental  principles  on  which  the 
law  of  common  carriers  is  founded,  It  wtU  be  seen  that  this  objection  Is  Inadmissible. 
In  regulating  the  public  establishment  of  common  carriers,  the  great  object  of  the 
law  was  to  secure  the  utmost  care  and  diligence  In  the  performance  of  their  Important 
duties— an  object  essential  to  the  welfare  of  every  civilized  community.  Hence  the 
ooramoD-law  rule  which  charged  the  common  carrier  as  an  Insurer.  Why  charge  him 
as  such  ?  Plainly  for  the  purpose  of  raising  the  most  stringent  motive  for  the  exercise 
of  carefulness  and  fidelity  in  his  trust.  In  regard  to  passengers  the  highest  degree  ot 
•carefulness  and  diligence  Is  expressly  exacted.  In  the  one  case  the  securing  of  the 
most  exact  diligence  and  fidelity  underlies  the  law,  and  is  the  reason  for  It;  in  the 
other  It  Is  directly  and  absolutely  prescribed  by  the  law.  It  Is  obvious,  therefore,  that 
if  a  carrier  stipulate  not  to  be  bound  to  the  exercise  of  care  and  diligence,  but  to  be 
at  liberty  to  Indulge  in  the  contrary,  he  seeks  to  pat  off  the  essential  duties  of  his 
employment.   And  to  assert  that  he  may  do  so  seems  almoat  a  contradiction  In  terms 

Now,  to  what  avail  does  the  law  attach  these  essential  duties  to  the  employment  of 
the  common  oarrier.  If  they  may  be  waived  in  respect  to  his  agents  and  servanta, 
especially  where  the  carrier  is  an  artificial  being.  Incapable  of  acting  except  by  agents 
and  servants?  It  is  carefulness  and  diligence  in  performing  the  service  which  the  law 
demands,  not  an  abstract  carefulness  and  diligence  In  proprietors  and  stockholders  who 
take  no  active  part  In  the  business.  To  admit  such  a  distinction  In  the  law  of  common 
isarriem,  aa  the.  business  Is  now  carried  on,  would  be  subversive  of  the  very  object  of 
the  law. 

*DaioiSson  ▼.  Graham,  2  Ohio  St.  181;  Graham  v.  Da/o(s  db  Ge.,  4  Id.  888;  Swkid^  ▼. 
Waiardt  8  Blch.  888;  Baker  v.  Brinson,  9  Id.  881;  Steel  v.  Townsend^  87  Ala.  847. 
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It  to  a  faTorlte  argument  In  the  oaaes  which  faror  the  exfenalon  of  the  oanfer^ 
right  to  oontraot  for  exemption  from  liability,  that  men  must  be  permitted  to  make- 
their  own  agreementa,  and  that  it  is  no  oonoem  of  the  public  on  what  terms  an  Indi- 
vidual chooses  to  have  his  goods  carried.  Thus,  In  Dmr  t.  The  If.  J.  Steam  Nov,  Ob., 
1  Kern.  48S,  the  court  sums  up  its  judgment  thus :  ^  To  say  the  parties  have  not  a 
right  to  make  their  own  contract,  and  to  limit  the  precise  extent  of  their  own  re> 
BpestWe  risks  and  liabilities.  In  a  matter  no  way  affecting  the  public  morato,  or  con- 
flicting with  the  public  Interests,  would.  In  my  Judgment,  be  an  unwarrantable 
restriction  upon  trade  and  commerce,  and  a  most  palpable  Invasion  of  personal 
right/' 

Is  it  right  that  the  public  interest  to  not  affected  by  Individual  contracts  of  the  kind 
referred  to  Y  Is  not  the  whole  business  community  affected  by  holding  such  contracts 
valid  f  If  held  valid,  the  advantageous  position  of  the  companies  exerotoing  the  busi- 
ness of  common  carriers  to  such  that  It  plaoee  it  in  their  power  to  change  the  law  of 
common  carriers  in  effect,  by  Introducing  new  rules  of  obligation. 

The  carrier  and  his  customer  do  not  stand  on  a  footing  of  equality.  The  latter  te 
only  one  Individual  of  a  million.  He  cannot  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.  Hto  business  will  not  admit  such  a  course.  He  prefers,  rather, 
to  accept  any  bill  of  lading,  or  sign  any  paper  the  carrier  presents;  often.  Indeed, 
without  knowing  what  the  one  or  the  other  contains.  In  most  cases,  he  has  no  alter- 
native but  to  do  this,  or  abandon  hto  business.  In  the  present  esse,  for  example,  the 
freigl|t  agent  of  the  company  testified  that  though  they  made  forty  or  fifty  contraota 
every  week  like  that  under  consideration,  and  had  carried  on  the  business  for  years, 
no  other  arrangement  than  this  was  ever  made  with  any  drover.  And  the  reason  la 
obvious  enouffh —if  they  did  not  accept  this,  they  must  pay  tariff  rates.  These  ratee 
were  seventy  cents  a  hundred  pounds  for  carrying  from  Buffalo  to  Albany,  and  each 
homed  animal  was  rated  at  S,000  pounds,  making  a  charge  of  $14  for  every  animal 
carried*  Instead  of  the  usual  charge  of  $70  for  a  oar  load ;  being  a  difference  of  three 
to  one.  Of  course  no  drover  could  afford  to  pay  such  tariff  rates.  This  fact  Is  ad- 
verted to  for  the  purpose  of  illustrating  how  completely  In  the  power  of  the  railroad 
companlea  partlea  are ;  and  how  necessary  It  to  to  stand  firmly  by  those  prindplee 
of  law  by  which  the  public  Interests  are  protected. 

If  the  customer  had  any  real  freedom  of  choice.  If  he  had  a  reasonable  and  practi- 
cable alternative,  and  If  the  employment  of  the  csrrier  were  not  a  public  one,  charg- 
ing him  with  the  duty  of  accommodating  the  public  in  the  line  of  hto  employment ; 
then.  If  the  customer  chose  to  assume  the  rtok  of  negllgenoe.  It  oould  with  more 
reason  be  said  to  be  hto  private  affair,  and  no  concern  of  the  public.  But  the  condi- 
tion of  things  is  entirely  different,  and  eapeclally  so  under  the  modified  arrangements 
which  the  canylng  trade  has  assumed.  The  business  to  mostly  concentrated  In  a  few 
powerful  corporations,  whose  position  in  the  body  politic  enables  them  to  control  It. 
They  do.  In  fact,  control  It,  and  Impose  such  conditions  upon  travel  and  transportar 
tlon  as  they  see  fit,  which  the  public  Is  compelled  to  accept.  These  drcumstanoea 
furnish  an  additional  arrangement.  If  any  were  needed,  to  show  that  the  oondltlona 
Imposed  by  common  carriers  ought  not  to  be  adverse  (to  say  the  least)  to  the  diotatea 
of  public  policy  and  morality.  The  status  and  relative  position  of  the  partlea  render 
any  suoh  dbndltlons  void.  Contracts  of  common  carriers,  like  thoee  of  persons  oocih 
pylng  a  fiduciary  character,  giving  them  a  position  In  which  they  can  take  undue  ad* 
▼antsge  of  the  persons  with  whom  they  contract,  must  rest  upon  their  falme«  and 
reasonableness.  It  was  for  the  reason  that  the  limitations  of  liability  first  Introduced 
by  common  carriers  Into  their  noticea  and  bllto  of  lading  were  just  and  reaaonabli^ 
that  the  courta  sustained  them.  It  was  just  and  reasonable  that  they  should  not  b» 
responsible  for  Iomss  happening  by  sheer  aoddent,  or  dangeri  of  navigation  thai  w» 
human  skill  orvlglianoe  could  guard  against;  It  was  just  and  reaaonabto  tliat  tlMf 
should  not  be  ohazgeable  for  money  or  other  valuable  artidea  liable  to  be  stolen  or 
damaged,  unless  appitoed  of  their  character  or  value;  it  waa  just  and  reaaonable  thifi 
they  should  not  be  responsible  for  artlolea  liable  to  rapid  decay,  or  for  live  animato 
liable  to  get  unmly  fh>m  firl^t  and  to  injure  themaelvea  in  that  state,  when  suek 
irtldea  or  live  animate  became  injured  without  their  fMlt  or  negllgenoe.  And  wliea 
any  of  theae  just  and  reaaonabto  excuses  w«re  inooiporated  into  nottoea  or 
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eoDtneU  aMented  to  by  their  oiutomen,  the  law  might  well  give  effect  to  them  with- 
out the  Tlolatlon  of  any  Important  principle,  although  modifying  the  strict  rules  of 
responsibility  Imposed  by  the  common  law.  The  improved  state  of  society  and  the 
better  administration  of  the  laws,  had  diminished  the  opportunities  of  collusion  and 
bad  faith  on  the  part  of  the  carrier  and  rendered  less  imperative  the  application  of 
the  iron  rule,  that  he  must  be  responsible  at  all  events.  Hence,  the  exemptions  re- 
ferred to  were  deemed  reasonable  and  proper  to  be  allowed.  But  the  proposition  to 
allow  a  public  carrier  to  abandon  altogether  his  obligations  to  the  public,  and  to  stipu- 
late for  exemptions  that  are  unreasonable  and  Improper,  amounting  to  an  abdication 
of  the  essential  duties  of  his  employment,  would  never  have  been  entertained  by  the 
sages  of  the  law. 

Hence,  as  before  remarited,  we  regard  the  Bnglish  statute  called  the  railway  and 
oanal  traffic  act,  passed  in  1864,  which  declared  void  all  notices  and  conditions  made 
by  common  oarrleis  except  such  as  the  Judge,  at  the  trial,  or  the  courts  should  hold 
just  and  reasonable,  as  substantially  a  return  to  the  rules  of  the  common  law.  It  would 
have  been  more  strictly  so,  perhaps,  had  the  reasonableness  of  the  contract  been 
referred  to  the  law,  Instead  of  the  individual  judges.  The  decisions  made  for  more 
than  half  a  century  before  the  courts  commenced  the  abnormal  course  which  led  to 
the  necessity  of  that  statute,  giving  effect  to  certain  classes  of  exemptions  stipulated 
for  by  the  carrier,  may  be  regarded  as  authorities  on  the  question  as  to  what  exemp- 
tions are  Just  and  reasonable.  Bo  the  decisions  of  our  own  courts  are  entitled  to  like 
effect  when  not  made  under  the  fallacious  notion  that  every  special  contract  Imposed 
by  the  common  carrier  on  his  customers  must  be  carried  into  effect,  for  the  simple 
reason  that  it  was  entered  into  without  regard  to  the  character  of  the  aontract  and 
the  relative  situation  of  the  parties. 

Gonceding,  therefore,  that  special  contracts,  made  by  common  carr*erB  with  their 
eustomers,  limiting  their  liability,  are  good  and  valid,  so  far  as  they  are  Just  and  rea- 
sonable ;  to  the  extent,  for  example,  of  excusing  them  for  all  lo&es  happening  by  accU 
dent,  vrlthout  any  negligence  or  ftaud  on  their  part;  when  tbey  asiL  to  go  still  further* 
and  to  be  excused  for  negligence  —  an  excuse  so  repugnant  to  the  law  of  their  founda- 
tion and  to  the  public  good  —they  have  no  lonirer  any  plea  of  Justice  or  reason  to  sup* 
port  such  a  stipulation,  but  the  Contrary.  And  then,  the  inequality  of  the  parties,  the 
compulsion  under  which  the  customer  Is  placed,  and  the  obligations  of  the  carrier  to 
the  public  operate  with  full  force  to  divest  the  transaction  of  validity. 

On  this  subject  the  remarks  of  Chief  Justice  Rsdfikld,  in  his  recent  collection  of 
American  railway  cases,  seem  to  us  eminently  Just.  **Jt  being  clearly  established, 
then,"  says  he,  ^  that  common  carriers  have  public  duties  which  they  are  bound  to 
discharge  with  Impartiality,  we  must  conclude  tfiat  they  cannot,  either  by  notices  of 
special  contracts,  release  themselves  from  the  performance  of  these  public  duties^ 
even  by  the  consent  of  those  who  employ  them ;  for  all  extortion  Is  done  by  the  appar- 
ent consent  of  the  victim.  A  public  oi&cer  or  servant,  who  has  a  monopoly  in  hie 
department,  has  no  Just  right  to  Impose  onerous  and  unreasonable  conditions  upon 
those  who  are  compelled  to  employ  him.*'  And  his  conclusion  is,  that  notwithstand- 
ing some  exceptionable  decisions,  the  law  of  to-day  stands  substantially  as  follows  s 
**  1.  That  the  exemption  claimed  by  carriers  must  be  reasonable  and  Just,  otherwise  it 
wm  be  regarded  as  extorted  ftom  the  owners  of  the  goods  by  duress  of  circumstances* 
andi  therefore,  not  binding.  2.  That  eyery  attempt  of  carriers,  by  general  notices  or 
special  contract,  to  excuse  themselves  from  responsibility  for  losses  or  damagee 
resulting  In  any  degree  fh>m  their  own  want  of  care  and  faithfulness.  Is  against  that 
good  faith  which  the  law  requires  as  the  basis  of  all  contracts  or  employments,  and* 
therefore,  baaed  upon  principles  and  a  policy  which  the  lawvrlll  not  uphold.'* 

The  defendants  endeavor  to  make  a  distinction  between  gross  and  ordinary  negli- 
genoe,  and  Insist  that  the  Judge  ought  to  have  charged  that  the  contrast  was  at  least 
effective  for  excusing  the  latter. 

We  have  already  adverted  to  the  tendency  of  Judicial  opinion  adverse  to  the  distinc- 
tion between  gross  and  ordinary  negligence.  Stilotly  speaking,  these  expressions  are 
Indicative  rather  of  the  degree  of  care  and  diligence  which  is  due  from  a  party,  and 
iHileb  be  falls  to  perform,  than  of  the  amount  of  inattention,  carelessne«  or  stupid- 
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ttf  which  he  ezhlblta.  If  yery  little  care  Is  doe  from  him,  and  he  falli  to  bertow  thfll 
little.  It  Is  called  groas  negllgenoe.  If  yery  great  care  Is  due,  and  he  falls  to  come  op 
to  the  mark  required,  It  Is  called  slight  negligence.  And  if  ordinary  care  Is  due,  such 
as  a  prudent  man  would  exercise  In  his  own  affairs,  failure  to  bestow  that  amount 
of  care  is  called  ordinary  negligence.  In  each  case,  the  negligence,  whatever  epithet 
wu  give  t,  is  failur*-  to  bestow  the  care  and  skill  which  the  situation  demands ;  and 
hence  it  is  more  strictljr  accurate,  perhaps,  to  call  it  simply ''  negligence.'*  And  this 
teems  to  be  the  tendenojr  of  modem  authorities.*  If  they  mean  more  than  this,  and 
seek  to  abolish  the  distinction  of  degrees  of  care,  skill  and  diligence  required  in  the 
performance  of  various  duties,  and  the  f ulllllment  of  various  contracts,  we  think  they 
go  too  far :  since  the  requirement  of  different  degrees  of  care  in  different  situations  Is 
too  firmly  settled  and  fixed  in  the  law  to  be  ignored  or  changed.  The  comiiilers  of  the 
French  civil  code  undertook  to  abolish  these  distinctions  by  enacting  that  **  every  act 
whatever  of  man  that  causes  damage  to  another,  obliges  him  by  whose  fault  It  hap- 
pened to  repair  it.*'t  Toullier,  in  his  commentary  on  the  code,  regards  this  as  a  happy 
thought,  and  a  return  to  the  law  of  nature.^  But  such  an  iron  rule  Is  too  regardless  of 
the  foundation  principles  of  human  duty,  and  must  often  operate  with  great  severity 
and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence  of  special  contract,  fixes  the  degree 
of  care  and  diligence  due  from  the  railroad  company  to  the  persons  carried  on  its 
trains.  A  failure  to  exercise  such  care  and  diligence  is  negligence.  It  needs  no  epithet 
properly  and  legally  to  describe  It.  If  it  is  against  the  policy  of  the  law  to  allow 
•tipulatlons  which  will  relieve  the  company  from  the  exercise  of  that  care  and  dili- 
gence, or  which,  in  other  words,  will  excuse  them  for  negligence  in  the  performance 
of  that  duty,  then  the  company  remains  liable  for  such  negligence.  The  question 
whether  the  company  was  guilty  of  negligence  in  this  case,  which  caused  the  injury 
■ustalned  by  the  plaintiff,  was  fairly  left  to  the  Jury.  It  was  unnecessary  to  tell  them 
whether.  In  the  language  of  law  writers,  such  negligence  would  be  called  grosser  ordi- 
nary. 

The  conclusions  to  which  we  have  come  are : 

FUrtt.  That  a  common  carrier  cannot  lawfully  stipulate  for  exemption  from  respon- 
alblltty,  when  such  exemption  is  not  Just  and  reasonable  in  the  eye  of  the  law. 

Seetnidly.  That  it  is  not  Just  and  reasonable  in  the  eye  of  the  law  for  a  common  car- 
rier to  stipulate  for  exemption  from  responsibility  for  the  negligence  of  himself  or 
his  servants. 

Ifiirdly.  That  these  rules  apply  both  to  carriers  of  goods  and  carriers  of  passengen 
for  hire,  and  with  special  force  to  the  latter. 

FtmrthLy.  That  a  drover  traveling  on  a  pass,  such  as  was  given  In  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train.  Is  a  passenger  for  hire. 

These  conclusions  decide  the  present  case,  and  require  a  Judgment  of  aflBrmance. 
We  purposely  abstain  from  expressing  any  opinion  as  to  what  would  have  been  the 
result  of  our  Judgment  had  we  considered  the  plaintiff  a  free  passenger  instead  of  a 
passenger  for  hire. 

Judgment  affirfMd. 

*1  Smith's  Lead.  Ga., «»,  6th  Am.  ed.;  Story  on  Bailm.,IS71;  fFyid  v.  Ple^ord,  7  X. 
* W. 4a0 ;  Hinton  T.  DChMn,  2  Q.  B. 061 :  WUim  v.  Brett,  U  M.  ft  W. UA:  BoatT.&Mtft 
JDewm  A.  fi.  a>.,  8  Hurlrt.  ft  Oott.  887;  L.  Rn4  a  B.  600 ;  U  How.  486;  liid.  4fA. 
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Obtt,  tniateei  eta,  t.  BurasB,  ezeeator  ei  oL,  appeUants. 

(4IV.T.Ml) 
Amv^T— Mtati  dStckarg^  kg  death  of'-pramimary  mU. 

Opoii  the  death  of  one  of  the  maken  of  a  Joint  pzomlMoiy  note,  who  ilgiied  aa 
•Qxetj  onlj,  and  who  waa  not  liable  for  the  debt,  imapectiTe  of  the  Joint 
obligation,  hia  eatate  ia  abaolntelj  diacharged  both  in  law  and  in  equitj. 

Appbal  from  jadgment  of  the  general  term  of  the  supreme  court, 
in  favor  of  plaintiff,  entered  upon  an  order  oyerruling  defendant's 
exceptions  and  directing  judgment  upon  a  verdict. 

The  action  is  brought  to  recover  of  the  personal  representatives 
of  John  La  Farge,  deceased,  the  amount  of  a  joint  promissory  note 
executed  by  said  La  Farge  and  one  L.  E.  Lahens.  The  fiaota  are 
itated  in  the  opinion. 

71  J  Glover  and  Francis  Kemariy  for  appellants. 

James  C.  Carter,  for  respondent  The  tendency  of  ooarta  ot 
equity  is  to  charge  the  estate  of  a  deceased  debtor  with  all  his  obIi« 
gations^  joint  as  well  as  several.  Underhill  v.  Howard,  10  Yes.  209, 
287;  Story's  Bq.  Jur.,  §§  162, 164;  Simpson  v.  Vaughany  2  At  31. 
In  the  view  of  a  court  of  equity,  all  joint  contracts  and  obligations, 
whether  of  copartners  or  others,  are  deemed  several  as  well  as  joint 
JSleek  Case,  1  Mor.  564 ;  Lane  v.  Williams,  2  Vern.  292  ;  Bishop  v. 
€hurch,  2  Ves.,  Sr.,  100;  Thomas  v.  Frazer,  3  Ves.  399;  Wilkinson 
T.  Henderson,  1  Mylne  ft  Kean,  582 ;  Baring  v  Noble,  2  Bass.  & 
M.  495  ;  Ex  parte  KendaU,  17  Ves.  520 ;  Yorks  v.  Peck,  14  Barb. 
644.  Wherever  a  court  of  equity  sees  that,  in  a  contract  ^'oint  in 
form,  the  real  intention  of  the  parties  was  that  it  should  be  joint 
and  several,  it  will  give  effect  to  such  intention.  2  Williams  on 
Executors  (5th  Eng.  ed.)  1580 ;  Lane  v.  Williamsy  Vern.  277,  292. 

Pbokhax,  J.  No  question  is  made  as  to  the  pleadings,  whether 
this  is  a  suit  at  law  or  in  equity,  therefore  none  is  considered.  I 
proceed,  therefore,  directly  to  the  merits.  The  testator.  La  Farge, 
signed  a  joint  note  with  one  Laheiis  for  115,000,  at  a  year  from 
date,  and  dated  February  4,  1858.    He  was  a  surety  on  the  note. 
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The  note  was  not  paid;  and  after  the  decease  of  La  Farge  th« 
nurety  (Lahens,  the  joint  maker^  surviving  him),  this  suit  was  com- 
menced against  his  representatives  to  recover  upon  the  note.  The 
testator  was  under  no  liability  to  the  plaintiff,  legal  or  equitable^ 
urespective  of  or  prior  to  the  making  of  the  note.  Lahens  had 
been  and  was  a  surety  for  one  Hognet  for  money  he  (Hoguet)  had 
r?oeived  as  trustee ;  and  this  note  was  given  to  secure  the  balance 
due  from  Hoguet  The  question  is,  are  the  representatives  of  La 
Farge  liable  thereon  ? 

It  is  a  well-settled  principle  that,  in  case  of  a  joint  obligation,  if 
one  of  the  obligors  die,  his  representatives  are,  at  law,  discharged, 
and  the  survivor  alone  can  be  sued.  Towers  v.  Moor,  2  Vem.  98 ; 
Simpson  v.  Vaughan,  2  At  31 ;  Bradley  v.  Burwell,  3  Denio,  61 ; 
Richter  v.  PoppenJiausefiy  42  N.  Y.  373. 

It  seems  to  be  equally  well-settled  that  if  the  joint  obligor,  so 
dying,  be  a  surety  not  liable  for  the  debt  iiTespective  of  the  joint 
obligation,  his  estate  is  absolutely  discharged,  both  at  law  and  in 
equity ;  the  survivor  only  being  liable.  In  such  case,  where  the 
surety  owed  no  debt  outside  and  irrespective  of  the  joint  obligation, 
the  contract  is  the  measure  and  limit  of  his  obligation.  He  signs 
a  joint  contract  and  incurs  a  jomt  liability,  and  no  other.  Dying 
prior  to  his  co-maker,  the  liability  all  attaches  to  the  survivor. 

Simpson  v.  Field,  2  Cas.  in  Oh.  22,  a  case  in  some  respects  like  the 
one  at  bar^  and  decided  in  1679,  the  chancellor  held  the  surety  dis* 
charged,  as  he  was  "  not  bound  by  law.''  In  Sumner  v.  Powell,  ^ 
Merival,  30,  Sir  William  Gbakt,  Master  of  the  Bolls,  said:  ''It 
has  never  been  determined  that  every  joint  covenant  is,  in  equity,  ta 
be  considered  as  the  several  covenant  of  each  of  the  covenantors.'^ 
He  says  he  had  occasion  to  examine,  and  found  no  such  general 
proposition  anywhere  laid  down.  ''When  the  obligation  exists 
only  by  virtue  of  the  covenant,  its  extent  can  be  measured  only  by 
the  words  in  which  it  is  conceived."  This  judgment  was  sustained 
on  appeal,  after  full  consideration,  by  Lord  Chancellor  Eldok. 
1  Tur.  and  Russ,  423. 

Story  lays  down  the  same  doctrine.  Story's  Eq.  Jur.,  g§  162, 163» 
164,  and  cases  there  cited.  In  Harrison  v.  Field,  2  Wash.,  Va.  Ct» 
of  Appeals,  136,  the  court  held  the  estate  of  a  surety  discharged* 
As  it  was  discharged  at  law  it  could  not  be  held  in  equity.  In 
Oiher  y.  Iveson,  3  Drew.  Ch.  177,  where  a  check  was  given,  signed 
by  three  persons  —  one  of  them  a  surety,  as  in  the  case  at  bar  —  and 
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the  money  was  MLyanoed  upon  his  orediiv  apon  ih^  death  of  the 
surety  his  co-rignen  saryiying  held  that  his  estate  wat  abeolntely 
discharged.  To  the  same  effect  is  Richardson  y.  Hmrkn^  %  Beay. 
185. 

UniUd  States  y.  Priesi^  How.  (U.  8.)  92.  This  was  a  case  of  a 
joint  and  seyeial  bond.  Bat  jndjpnent  had  been  recoyered  against 
4dl  as  joint  debtors,  and  then  the  sorety  died ;  and  it  was  held  that 
plaintiffs  could  not  prooeed  in  equity  against  his  estate.  They  had 
elected  to  hold  them  as  joint  debtorsy  and  the  surety's  estate  could 
not  be  made  liable  seyerally  after  a  joint  judgment  There  is  a  dis- 
senting opinion  by  Justice  Woodbubt,  but  no  difference  as  to  this 
prinoiple. 

Jones  y.  Beaehf  2  De  Qez,  M.  ft  O.  886,  is  directly  in  point. 
There  the  claim  was  upon  a  joint  promissory  note,  and  the  surety 
•dying,  his  estate  was  held  discharged,  both  at  law  and  in  equity. 

Wilmer  y.  Ourrey^  2  De  Oex  ft  S.  347,  went  still  further,  and  held 
representatiyes  of  deceased  not  liable  on  a  joint  bond,  though  the 
joint  obligors  had  been  partners  ¥rith  the  obligee,  and  the  bond  was 
giyen  on  the  dissolution  of  the  firm.  TJie  yice-chaneellor  held  that 
the  liability  of  the  representatiyes  was  different  under  the  deed  from 
what  it  was  before.  The  representatiyes,  therefore,  not  liable  undeir 
the  deed ;  but  party  remitted  to  his  remedy  for  liability  prior  to  the 
joint  deed. 

In  Carpenter  y.  Provoost,  2  Sand.  Sup.  Ct  537,  the  court,  in  an 
opinion  by  Mr.  Justice  Campbell,  decided  the  principle  of  non- 
liability of  a  surety's  representatiyes,  either  at  law  or  in  equity, 
upon  a  joint  obligation. 

The  sam^  principle  is  recognised  in  Bradly  y.  Burwettf  s^ipnt^ 
by  Mr.  Justice  Jewbtt.  There  are  many  other  cases  holding  the 
eamerule. 

Thorpe  y.  Jacksony^  Yonnge  ft  OolL,  Sz'r  in  Eq.,  553,  is  in  entire 
accord  as  to  the  point  here  inyolyed. 

If  there  had  been  fraud  or  mistake  as  to  the  note  —  if  dearly 
proyed  that  the  real  contract  intended  to  be  signed  was  joint  and 
seyeral,  and  not  joint  merely  —  then  equity  could  and  would  correct 
that  as  it  would  any  other  mistake.  All  the  cases  agree  to  thia 
None  is  pretended  in  the  case  at  bar. 

It  is  daimed  that  the  promise  of  the  testator,  prior  to  the  making 
of  this  note,  that  lie  would  promptly  pay  it  at  maturity,  made  it  a 
seyeral  obligation.    Two  plain   answers:  First,  that. fwomise 
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merged  in  the  note;  second,  the  note  promised  the  same  jointly 
with  Lahens.  There  is  no  pretense  that  he  eyer  promised  to  sign 
any  other  paper. 

The  basis  or  principle  upon  which  joint  obligations  have  been 
held  in  the  books  to  be,  also,  seyeral  in  eqaity,  is  that  the  debt 
secured  was  owed  irrespective  of  the  joint  obligation ;  that  all  were 
principal  debtors ;  and  they  must  be  held  to  have  intended  a  several 
as  well  as  a  joint  liability.  That  role  has  never  been  applied  to  a 
surety.    His  obligation  is  the  measure  of  his  liability. 

But  the  rule  as  to  principals  has  been  modified  as  above  stated,  in 
the  later  English  oases. 

Judgment  should  be  reversed  and  new  trial  granted,  ooats  ti^ 
event* 

All  OTHifliira 


Bbvboiot,  appellanti  v.  CtoWDBV. 


Vhe  ssfenuMe  from  a  promissory  note  of  a  memorandam^  msde  el  the 
tloM  end  upon  the  same  peper  ea  the  note  and  modifying  Its  obUfKtkm,  If 
done  wHhont  the  ooneent  of  the  maker.  Is  a  material  alteratloa  and  vHlatee 
the  sole  even  In  the  hands  of  an  innocent  holder.    (See  neU,pJ899, 

Appbal  from  the  judgment  of  the  general  term  of  the  supremo 
oourt  afllxming  judgment  in  favor  of  defendant  entered  upon  a 
verdiet 

The  action  was  on  a  promisMry  note  against  the  maker.  Defense^ 
material  alteration.  Defendant  agreed  to  become  the  agent  for  a 
rake  and  tedder,  and  to  sign  a  note  for  $200,  with  a  provision  in  it 
that  it  should  be  paid  out  of  the  proceeds  of  tbe  machines  when 
sold.  A  note  was  presented  in  aooordanoe  with  this  agreement,  but,^ 
having  the  oondition  as  to  the  payment  out  of  the  prooeeds  of  the 
machines,  at  the  bottom.  There  was  not  room  below  the  oondition 
to  sign,  and  defendant  was  advised  that  it  would  be  the  same  thing 
if  he  signed  above  the  memorandum,  and  so  signed.  Afterwaidr 
this  memorandum  was,  without  defendant's  knowledge  or  consent^ 
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detached  from  the  note^  and  the  note  was  transferred  for  valne  to 
the  plaintiff,  without  notice  of  the  alteration. 

The  judge  submitted  to  the  jury  the  question  whethei  the  memo- 
randum was  designed  by  tlie  parties  as  a  part  of  the  contract  They 
found  a  verdict  for  defendant 

L,  W.  Thayer,  for  apx)ellants.  Whether  the  memorandum  at 
the  foot  of  the  note  constituted  a  part  of  the  note  itself  was  purely 
a  question  of  law,  and  should  have  been  decided  by  the  court  2 
Pars,  on  Oont  4.  The  memorandum  at  the  bottom  of  the  note 
was  a  distinct  and  separate  writing,  and  constituted  no  part  of  the 
note.  Dow  t.  TuttlBf  4  Mass.  414;  Shed  t.  Pierce,  17  id.  627; 
Haywood  v.  Perrin,  10  Pier.  228 ;  Masters  t.  Barett,  8  C.  B.  433 ; 
Sanderson  y.  Judge,  2  H.  Bl.  509 ;  Prince  v.  Mitchell,  4  Oamp.  200  ; 
Williams  v.  Waring,  10  Bam.  &  Oress.  2 ;  Bxon  y.  Russell,  4  M.  ft  S. 
605  ;  Knoles  y.  Hill,  25  DL  288;  Carr  y.  Welch,  49  id.  88 ;  Elliott 
Y.  Livings,  54  id. ;  A*  M.  L.  Beg.  V.,  No.  2,  No.  11 ;  Odiame  y. 
Sargent,  6  N.  H.  401 ;  Sanders  y.  Bacon,  8  Johns.  485 ;  Tappan  r. 
Ely,  15  W.  362;  2  Pars,  on  N.  ft  B.  146 ;  Barnard  y.  Gushing,  4 
Meta  280 ;  Bk.  of  America  y.  Woodworth,  19  Johns.  391 ;  18  id.  321 ; 
Natro  Y.  Fuller,  24  W.  374 ;  Wheelock  y.  Freeman,  13  Pick.  165 ; 
Heywood  y.  Perrin,  10  id.  228 ;  Johnson  y.  Heagan,  23  Me.  329 ; 
Fletcher  v.  Blodgeit,  16  Vt  26 ;  Henry  y.  Oolman,  5  id.  402 ;  Leeds 
Y.  Lancashire,  2  Oamp.  127.  When  one  or  two  innocent  persons 
must  suffer  by  the  wrongful  act  of  a  third,  that  one  must  suffer 
who  put  it  in  the  power  of  the  third  to  commit  the  fraud.  Putnam 
Y.  Sullivan,  4  Tyng.  45 ;  Van  Duser  y.  Howe,  21  N.  Y.  631 ; 
Thurston  y.  McKown,  6  Tyng.  428.  The  memorandum  being  re* 
pngnant  to  the  note,  could  not  affect  its  express  provisions,  whether 
a  part  of  it  or  not  2  Pars,  on  Oont  26 ;  Shep.  Touch.  28 ; 
Cother  Y.  Merrick,  Hardw.  94  ;  Doe  y.  Biggs,  2  Taunt  109 ;  Copo  v. 
Cope,  15  Simmons,  118 ;  Stukeley  y.  Butler,  Hob.  168, 172, 173  ;  Jrxi- 
son  Y.  Ireland,  3  W.  99 ;  Wells  y.  Wright,  2  Mod.  161 ;  WeU^  y. 
Tregusan,  2  Salk.  462 ;  StockUyi%  y.  Turner,  C  J.  J.  Marsh,  1M% 
The  colloquium,  or  verbal  negotiations  leaiUng  to  a  contmot  ^hich 
was  consummated  by  reducing  to  writing,  cannot  be  proved.  1 
GreenL  Ev.  316,  321 ;  AverUl  y.  Tayhr,  8  N.  Y.  44;  Blossom  v. 
13  id.  569. 


B.  Healy^  for  respondent 
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Allbk,  J.    IJnleaa  ooncluded  by  the  deoidons  of  the  courts  of 
State  to  the  oontrary,  we  shall  be  constrained  by  anthority,  as 
well  as  in  the  application  of  well-established  principles,  to  regard 
the  memorandum  at  the  foot  of  the  note  as  a  substantive  part  of 
the  note  itself,  and,  with  the  note,  constituting  a  single  contract 
The  evidence  clearly  establishes,  and  the  jury  have  found,  that  the 
memorandum  was  written  at  the  foot  of  the  note  before  the  signa- 
ture was  made,  and  was  on  the  note  at  the  time  of  its  delivery  to 
the  payees,  and  was  in  conformity  with  the  understanding  of  the 
parties,  the  note,  as  modified  by  the  memorandum,  embodying  the 
agreement  of  the  maker  vrith  the  payees.    The  reason  why  the  sig- 
nature of  the  defendant  was  above  instead  of  below  the  memoran- 
dum is  given,  and  the  clear  intention  was  that  the  memorandum 
should  be  read  as  a  part  of  the  note.    The  meaning  of  an  agree- 
ment is  to  be  sought  in  all  the  words  contained  within  the  four 
corners  of  the  instrument,  and  the  order  of  the  words,  and  the 
place  they  occupy  in  the  paper,  is  not  essential,  so  long  as  they  are 
placed  therein,  to  evidence  the  actual  agreement  of  the  parties,  and 
as  a  part  of  the  contract    The  rule  goes  further,  and  requires  all 
papers  and  instruments  relating  to  the  same  subject  and  executed 
simultaneously,  to  be  read  together,  and  as  constituting,  when  thus 
read,  a  single  contract  or  agreement     But  when,  as  in  this  case, 
the  contract  or  promise  is  unilateral,  and  the  body  of  the  contract 
&ils,  for  any  reason,  to  express  the  agreement,  and  a  memorandum 
is  made  upon  the  same  paper,  either  upon  the  margin  or  at  the 
foot,  above  or  below  the  signature  of  the  promisor,  or  indorsed  upon 
the  back,  and  delivered  with  and  as  part  of  the  contract  or  promise, 
the  whole  instrument  constitutes  but  a  single  contract  and  the 
memorandum  is  as  much  a  part  of  it  as  if  written  in  the  body. 
Words  written  in  the  margin  of  an  award  by  the  arbitrators,  in  a 
distinct  sentence,  are  to  be  considered  as  a  part  of  the  award,  and 
to  receive  the  same  construction  as  if  inserted  in  the  body  of  it. 
Piatt  V.  Smith,  14  Johns.  368.    Where  an  obligor  signed  his  name 
and  afBxed  his  seal  in  the  space  between  the  penal  part  of  the  bond 
and  the  condition  thereof,  the  latter  is  as  much  a  part  of  the  instru- 
ment as  if  the  signature  was  at  the  foot  of  it    Beed  v.  Drakes  7 
Wend.  345.    The  principle  has  been  repeatedly  applied  to  promis- 
sory notes  and  instruments  of  a  like  character. 

In  HartWy  v.  Wilkinsonf  4  H.  &  S.  25,  a  promissory  note,  nego- 
tiable and  for  the  payment  of  a  sum  of  money  absolutely  on  its  bc^ 
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w«8  modified,  and  loist  its  negotiable  character  by  an  indorsement 
thereon,  declaring  that  it  was  not  to  be  paid  npon  the  happening 
of  a  certain  contingency.  The  memorandum  operated  to  convert 
what  wonld  otherwise  have  been  a  negotiable  promissory  note,  into 
a  special  contract  for  the  payment  of  money  contingently.  The 
flame  effect  was  given  to  an  indorsement  npon  a  promissory  note  in 
Cholmeletf  v.  Darley,  14  M.  &  W.  343,  and  in  Leeds  v.  Lancashire,  2 
Gamp.  205.  It  is  in  all  cases  a  question  to  be  determined  upon  the 
circumstances,  whether  a  memorandum  or  indorsement  upon  a  note 
or  bill  is  intended  as  a  part  of  the  contract  and  a  modification  of 
the  note  or  bill,  or  whether  it  is  merely  an  ear-mark  for  the  pur- 
pose of  identification ;  and  when  the  latter  is  the  character  and 
purpose,  it  will  not  modify  or  affect  the  contract,  as  it  is  no  part  of 
it  Brill  V.  Orick,  1  M.  &  W.  232 ;  Sanders  v.  Bacon,  8  Johns.  486. 
Many,  if  not  most,  of  the  decisions  in  England  have  been  rendered 
upon  technical  questions  growing  out  of  the  stamp  acts  and  the 
forms  of  pleading,  but  still  are  significant  as  to  the  character  and 
effect  of  a  memorandum  at  the  foot  of  or  indorsed  upon  a  promis* 
flory  note  prior  to,  or  simultaneously  ¥rith,  the  signing  by  the  maker, 
and  before  a  delivery  to  the  payee,  and  with  intent  to  declare  the 
extent  and  terms  of  the  liability  assumed,  or  intended  to  be 
assumed.  In  some  oases  it  is  said  that  the  naming  of  a  place  of 
payment  in  the  comer  does  not  make  that  a  part  of  the  contract, 
but  it  is  not  on  the  principle  that,  because  the  writing  is  in  the  cor- 
ner, it  therefore  cannot  form  a  part  of  the  contract,  but  because 
what  is  there  written  was  regarded  by  the  courts,  by  reason  of 
the  mercantile  usage,  a  mere  memorandum  for  the  convenienoe 
of  parties.  Per  Lord  Oampbbll,  0.  J.,  in  WarringUm  v.  Early ^ 
2  E.  &  B.  763.  The  effect  of  such  memorandum  is  now  rege- 
lated by  statute  in  England.  1  and  2  G.  4  0.  78.  In  WarringUm 
V.  Early,  supra,  the  note  was  payable  on  its  face,  ^^  with  lawful  inter- 
est At  the  time  of  delivery  by  two  of  the  makers  in  the  absence 
of  the  third,  in  explanation  of  the  words  '^ lawful  interest''  in  the 
body  of  the  note,  the  words  '^  interest  at  six  per  cent  per  annum  " 
were  noted  at  the  left  hand  comer  of  the  note,  and  it  was  held  to  be 
an  alteration  of  the  contract  as  fatal  to  the  validity  of  the  note;  as 
if  it  had  been  inserted  in  the  body.  In  Massachusetts  the  decisions 
are  uniform,  and  to  the  effect  that  any  memorandum  underwritten 
or  in  the  margin  or  indorsed  upon  a  note,  constitutes  an  essential 
fiart  of  the  '^'^^ tract,  when  such  is  the  intent  of  the  parties.  Spring* 
Vol      —49 
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fild  Bank  v.  Merrick^  14  Mass.  322 ;  Coolidge  v.  Inglm\  13  id.  26  p 
Jones  T.  ^a^,  4  id.  245 ;  Shaw  v.  Ar«/  Meth,  Soc^  efCy  8  Met  223  ; 
Barnard  t.  Ouuihingy  4  id.  230;  Makepeace  v.  Harvard  CoUegey  10' 
Pick.  298 ;  Heywood  t.  Perriny  id.  228.  The  rale  is  the  same  in 
otner  States.  Fletcher  y.  Bhdgeit,  16  Vt  26 ;  Johfison  v.  Heagafif, 
23  Me.  329 ;  iTimry  v.  Coleman^  5  Vt  403. 

If  the  modification  or  qualitication  of  the  terms  of  the  note,  is 
by  any  independent  promise  or  agreement  of  the  payee  or  promisee, 
it  will  not  vary  the  effect  or  character  of  the  note,  but  the  maker  of 
the  note  will  be  left  to  such  remedy  as  the  law  will  afford  him  upon 
the  independent  promise  of  the  payee,  either  as  a  defense  to  the  note 
in  the  hands  of  the  payee,  or  on  receiving  it  with  notice  of  the 
equities  or  against  the  promisor  personally.  Odiarne  v.  Sargent,  6 
N.  H.  401 ;  Dow  v.  Ihittle,  4  Mass.  414.  It  has  been  supposed  that 
a  different  rule  prevails  in  this  State.  The  question  was  considered 
in  Bank  of  America  v.  Woodworthy  18  Johns.  315 ;  S.  0.  in  error^ 
19  id.  391.  The  defendant  was  sued  as  an  accommodation  indorser 
of  one  Kain  upon  a  note  in  which,  at  the  time  of  the  indorsement, 
there  was  no  place  of  payment  designated.  The  maker  had  at  the 
time  of  negotiating  the  note,  and  without  the  knowledge  or  assent 
of  the  indorser,  written  in  the  margin  ^*  payable  at  the  Bank  of 
America.^  This  case  has  been  f^quently  cited  as  a  doc'sion  hj 
the  court  for  the  correction  of  errors,  that  this  memoranium  in 
the  margin  was  a  part  of  the  not6,>knd  a  material  alteration  of  it» 
terms,  the  same  as  if  the  same  words  had  been  inserted  in  the  body.. 
Mitchell  V.  Culver y  7  Oow.  338,  note;  Troy  Oity  Bank  v.  Laumany 
19  N.  Y.  480;  Edwards  on  Bills,  166.  This  view  was  taken 
by  Senator  Skinner,  who  delivered  the  prevailing  opinion  in  the 
court  of  last  resort,  with  whom  seventeen  senators  concurred 
against  the  opinion  of  the  chancellor  and  nine  senators.  But  it  ia 
possible  that  those  who  voted  with  Senator  Skinner  did  so  upon  the 
other  ground  suggested  in  his  opinion,  that  if  such  memorandum 
was  not  an  alteration  of  the  note,  then  the  indorser  was  discharged 
for  the  want  of  a  proper  demand  of  payment  from  the  maker.  We 
have  the  able  opinion  of  Senator  Skinner,  that  a  note  or  memoran- 
dum made  by  the  maker  in  the  margin  of  a  note  before  the  deUverj 
thereof,  is  a  substantive  part  of  the  note  itself  as  if  inserted  in  the 
body,  and  the  statement  of  the  reporter  that  the  majority  of  the 
members  of  the  court  concurred,  without  any  intimation  that  they 
did  not  concur  in  the  entire  opinion,  in  connection  with  the  AMsfc 
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that  there  was  another  ground  stated  in  the  samt  opinion  leading  to 
the  same  result  In  Sanders  v.  Bacon,  8  Johns.  485,  the  indorse- 
ment upon  the  note  simply  stated  the  consideration,  and  was  held 
not  to  be,  or  to  have  been  intended  as  a  part  of  the  contract  The 
court  said  the  effect  of  it  was  only  to  show  the  consideration  and  ta 
operate  as  a  notice  to  any  person  who  might  purchase  the  note. 
The  question  presented  here  was  not  made  in  that  case.  No  objec- 
tion was  raised  on  account  of  the  consideration,  and  the  only  question 
was  whether  the  instrument  could  be  counted  on  as  a  promissory  note. 
The  only  other  case  that  need  be  referred  to  is  Tappan  y.  Bly,  15  W.  B. 
362,  in  which  the  question  arose  upon  demurrer  to  a  replication.  The 
plaintiffs  counted  as  indorsers  against  the  maker  of  two  promissory 
notes  payable  to  W.  W.  Edwards  &  Co.,  or  order,  the  one  in  six  months 
and  the  other  in  twelve  months  after  date.  There  was  a  memo- 
randum indorsed  on  the  notes  to  the  effect  that  they  were  delivered 
to  the  payees  by  one  A.  H.  E.  as  security  for  accepting  for  him 
to  the  amount  of  the  notes,  and  if  A.  H.  E.  should  pay  the  money 
arising  from  certain  funds  to  the  discharge  of  the  notes  made  by  tbe 
defendant,  the  notes  were  to  be  void.  Plea,  that  A.  H.  E.  did  pay 
and  satisfy  to  W.  W.  Edwards  &  Co.,  the  amount  for  which  the; 
had  accepted  for  him,  and  that  the  notes  were  transferred  to  the 
plaintiffs  after  they  became  due.  Beplication  that  A.  H.  E.  did  not 
pay  and  satisfy  W.  W.  Edwards  &  Co.,  the  amount  for  which  they 
had  accepted  for  him  in  modo  et  forma,  and  demurrer  to  the  repli- 
cation. The  court  repeat  what  was  said  in  Sanders  v.  Bacon,  supra^ 
as  to  the  effect  of  the  indorsement  then  under  consideration,  and 
say,  '*  if  this  court  was  correct  in  saying  that  the  indorsement  is  no 
part  of  the  note  itself,  then  the  demurrer  cannot  be  sustained,  for 
the  note  on  its  face  is  perfect"  They  then  merely  add,  that  no 
injury  can  accrue  to  the  defendant,  as  he  could  make  any  defense 
which  he  could  if  the  suit  was  brought  in  the  name  of  the  payee. 
No  substantial  rights  depend  on  the  question  as  presented,  which 
was  simply  as  to  the  name  in  which  the  action  should  be  brought 
The  court  evidently  gave  but  slight  consideration  as  to  the  effect  of 
a  memorandum  or  indorsement  upon  a  note  essentially  modifying 
the  terms  of  the  contract  and  affecting  the  legal  rights  of  the  paities 
upon  the  note  itself.  The  question  as  made  was  very  technical, 
d  was  disposed  of  as  such,  and  with  a  view  to  substantial  justice. 
I  doubt  if  the  two  cases  last  referred  to  can  properly  be  regarded 
the  deliberate  adjudications  of  the  supreme  court  of  this  States 
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in  hostility  to  the  well-cousidered  cases  in  the  courts  of  England 
and  in  the  United  States,  and  in  disregard  of  the  rule  which  is 
applied  in  this  State  as  well  as  elsewhere  to  the  interpretation  of 
other  contracts.  It  is  true  they  have  been  regarded  as  holding 
doctrines  adverse  to  those  held  by  the  English  courts  and  the  courts 
of  Massachusetts  and  other  States,  but  I  am  persuaded  that  undue 
effect  has  been  given  to  them.  The  cases  were  properly  disposed  ot, 
and  in  the  case  first  decided,  and  upon  which  as  authority  the  last 
was  disposed  of,  the  indorsement  was  precisely  what  it  was  declared 
by  the  court  to  be,  a  statement  of  the  consideration,  and  did  not 
purport  to  qualify  the  undertaking  of  the  maker  of  the  note. 
Tappan  v.  Ely  was  distinguishable  from  Sat^ders  v.  Bacon,  but  no 
effort  was  made  to  distinguish  it;  on  the  contrary,  it  was  assumed 
that  the  latter  case  was  in  conflict  with  the  current  of  authority  in 
England  and  elsewhere.  In  Bull  v.  Orick,  1  M.  &  W.  232,  an 
indorsement  not  unlike  that  in  Tappan  v.  Bly,  was  held  not  to  be 
a  part  of  the  contract,  but  simply  a  marking  of  the  note  for  identi- 
fication, which  was  clearly  the  purpose  of  the  indorsement  in 
Sanders  v.  Bacon,  and  might  well  have  been  considered  the  purpose 
in  Tappan  y.  Ely,  and  so  regarded,  the  case  was  within  the  authority 
of  Sanders  y.  Bacon,  but  is  not  in  conflict  ¥rith  the  long  line  of 
decisions  in  which  it  is  held  that  where  the  purpose  and  intent  of 
an  indorsement  or  memorandum  is  to  qualify  the  note  and  the 
undertaking  of  the  maker,  it  is  to  be  regarded  as  a  part  of  the  con- 
tract. Bull  y.  Crick  is  not  regarded  as  overruling  or  casting  a 
doubt  upon  the  authority  of  the  cases  so  holding,  or  as  in  conflict 
with  them,  but  it  stands  on  the  same  principle  as  the  caseff  cited 
above  from  the  courts  of  this  State. 

It  is  desirable  for  many  reasons  that  the  decisions  of  the  several 
States  upon  questions  affecting  commercial  paper  should  be  uniform, 
and  unless  we  are  shut  up  to  a  different  judgment  by  the  adjudioa- 
.  tions  in  our  own  courts,  we  should  apply  the  rule  well  established 
by  authority  elsewhere,  and  sustained  by  the  rules  governing  analo« 
gous  cases,  that  a  memorandum  upon  a  note  made  contemporane- 
onsly  with  the  note,  and  delivered  with  it,  and  intended  by  the 
parties  as  a  part  of  the  contract,  and  to  give  effect  to  their  actual 
agreement,  is  a  part  of  the  note  and  qualifies  it  the  same  as  if 
inserted  in  the  body  of  the  instrument  This  question  has  not 
been  authoritatively  and  deliberatively  decided  otherwise  in  this 
State. 
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It  follow8»  then,  that  the  memorandam  at  the  foot  of  the  note  in 
■nit  was  an  essential  part  of  the  note,  and  the  severance  of  it  from 
the  note,  without  the  consent  of  the  defendant^  was  the  alteration  of 
the  note  in  a  material  point,  and  destroyed  the  note  even  in  the 
hands  of  an  innocent  indorsee.  Johnson  v.  Eoagauy  23  Me.  329; 
Naxro  v.  Futt&r,  24  W.  B.  874;  Dewoy  v.  R$ed,  40  Barb.  16;  Burch^ 
field  V.  Moore,  8  B.  ft  B.  683;  Simpson  v.  Staeihouse,  9  Barr. 
186;  Wheeioek  v.  Freenum,  18  Pick.  166;  Warrington  y.  Barljf, 
mprcL  The  qnestion  whether  the  defendant  by  this  act,  negligent 
or  otherwise,  enabled  the  payee  to  commit  the  foigery  and  perpe- 
trate a  firand  upon  an  innocent  purchaser  of  the  note,  and  if  so,  as 
the  effect  of  such  negligence  or  any  want  of  proper  care  upon  his 
liability  upon  the  note  as  ^altered  by  the  severance  of  the  memo- 
randum,  was  not  raised  at  the  trial,  and  cannot»  therefore,  be  made 
upon  this  appeal  The  only  questions  at  the  trial  were  those  now 
disposed  of,  to  wit:  whether  the  memorandum  was  a  part  of  the 
note,  and  the  l^gal  effect  of  its  destruction  without  the  assent  of  the 
maker. 

The  judgment  should  be  affirmed. 

Cbuboh,  0.  J.,  absent;  all  the  other  judges  concurred. 

Judgment  affirmed. 

Wo(ta.--Seetrgltv.AwiiirDifc4Am.Bep.<S>lliia.)SMLtetlieMMeefeel>stoe,aigC< 
T>  mmtHm,  1  Am.  Sepi  (flnow»>Mli  whweteHwae  MdlhM  tke  Srtanllniint  irf  ■ 
ooodlUoB  !•  ■  fofferjr.— ] 
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OoMPAKT,  appellants. 

(SIV.T.IflL) 


Be  who  asf Bcenily  sels  or  nagiigeaflj  nuunges  a  iie  In  his  own  piopertj^  ii 
Bible  te  his  Immediate  neighbor  for  the  damage  caused  loblm  Iqr  the  spread 
ef  the  ire  onto  his  neighbor's  next  a^Jaeent  propertj.    {See  neie,p.  888.) 

Id  a  time  of  extreme  dioath,  one  of  defendant's  loeomollTeB,  in  passing  along 
Hb  foed,  opposite  plaintUTs  land,  dropped  live  coals  npom  the  track,  which 
isl  ive  to  a  tie.    The  iie  theaee  eommanlcated  to  weeds»  grass  and  nibbifll^ 
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which  defendant  had  suffered  to  aoeumnlate  hy  the  side  of  its  tiaok,  and 
ihenee  it  spread  to  plaintiff 's  land,  bnming  and  destroying  his  growing 
forest  trees.  HM  (1),  that  the  question  as  to  defendant's  negligence  was 
one  for  the  Jurj  and  (8)  that  tlie  damages  to  plaintiff  were  not  too  remote. 

Appeal  from  a  judgment  of  the  general  term  of  the  snprema 
ooorty  aflkming  a  judgment  in  &Yor  of  the  plaintiff  entereo  upon 
a  Terdiet  The  opinion  of  the  ooort  below  was  published  in  8  Lan- 
sing, 453. 

Action  to  reooyer  damages  for  injuries  to  plaintiff's  wood-land, 
alleged  to  have  been  occasioned  by  defendant's  negligence.  Plain- 
tafl  was  the  owner  of  a  tract  of  land  adjoining  defendant's  road- 
way. In  Augasty  1867,  in  a  time  of  extreme  drouth,  one  of  defend- 
ant's locomotives  dropped  and  scattered  coals  from  the  ash-pan 
along  the  track  opposite  plaintiff's  land.  The  coals  set  fire  to  a  tie 
on  the  track ;  thence  the  fire  communicated  to  an  old  tie  on  the 
side  of  the  track,  and  to  an  accumulation  of  weeds  and  grass  which 
had  been  cut  down  by  the  side  of  the  track  and  suffered  to  remain 
there.  The  fire  was  then  communicated  to  the  fence,  and  thence 
to  i)laintiff 's  wood-land,  burning  and  destroying  the  trees  and  soiL 
At  the  time  the  coals  were  dropped  the  wind  was  blowing  strongly 
toward  plaintiff's  land.  There  was  eridence  tending  to  prove  that 
the  dropping  of  the  coals  was  occasioned  by  the  defective  construe- 
tion  of  the  ash-pan  of  the  locomotive. 

The  judge  at  the  time  reoeiTed  on  behalf  of  the  plaintiff,  under 
objection,  evidence  that  the  said  locomotive  had  dropped  coals  pre- 
viously in  that  locality. 

A  motion  for  a  nonsuit,  on  the  ground  that  no  negligence  on  the 
part  of  defendant  had  been  shown,  and  that  the  damages  were  too 
remote,  was  overruled.  The  judge  charged  the  jury  that  the  defend- 
ant was  not  liable,  unless  it  had  been  guilty  of  negligence  in  the 
use  of  the  fire  in  its  locomotives,  and  that  such  negligence  had 
occasioned  the  damage  in  question ;  also  that  unless  the  ash-pan* 
with  its  screen,  was  defectively  constructed,  or  had  been  negligently 
managed  by  the  defendant's  agents  in  charge  of  the  locomotive,  and 
the  coals  had  dropped  therefrom  in  consequence  of  such  defective 
oonstruction  or  negligent  management,  the  defendant  was  not  lia- 
ble ;  otherwise  it  would  be  liable. 

Edmund  B.  Wynne  for  appellant  Plaintiff's  loss  was  not  the 
direct  and  immediate  result  of  defendant's  act,  and  the  latter  is 
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Aot  liable.  Baoon'i  Max.,  Reg.  1,  yoL  3,  p.  223 ;  ^yan  t.  JV.  F.  0. 
R.  B.  Oo^  86  N.  Y.  210 ;  Pmn.  R.  B.  Co.  r.  Kerr,  62  Penn.  368. 
Points  which  pass  sub  Hhniio  are  not  to  be  r^arded  as  adjudged. 
People  y.  Coming^  2  N.  T.  16 ;  Freeiand  y.  McOulhughy  1  Denio,  414 ; 
Jaekeon  y.  Kniffen^  2  Johns.  36.  The  fire  was  accidental^  ¥rithin  6 
Anne,  ohap.  81,  g  67,  as  amended  14  Oeorge  IIL,  chap.  781,  g  76* 
That  is  part  of  the  common  law,  and  excuses  defendant  from  lia* 
Ulity.    Lansing  y.  &one,  87  Barb.  17 ;  1  Black.  Oom.  431. 

Jamee  F.  Starbucks  for  respondent 

FoLOBBy  J*  I  think  that  the  question  whether  the  defendant 
was  negligent  in  kindling  the  fire  was  properly  left  to  the  jury  to 
4eoide.  It  is  true  that  employees  of  the  defendant,  who  were  called 
■SA  witnesses,  did  testify  with  more  or  less  positiyeness  and  peculiar- 
ity, that  the  engines  of  the  defendant,  and  the  one  engine  especially 
-complained  of,  were  fitted  ¥rith  all  the  best  appliances  in  known 
practical  use  for  the  preyention  of  the  escape  of  fire;  and  that  the 
/engines  and  this  engine  and  these  appliances  were  in  good  order  at 
the  time  of  the  fire.  On  cross-examination,  howeyer,  most  if  not 
jell  of  these  witnesses  made  statements  tending  to  show  that  there 
was  something  in  the  construction  or  mode  of  attaching  some  of 
these  appUanoes  which  left  a  chance  for  the  escape  of  coals  of  a  size 
which  was  dangerous.  And  most  if  not  all  of  them  did  concede, 
ihat  if  coals  were  found  of  the  size,  and  in  the  quantity,  and  with 
the  firequency,  and  at  the  places  spoken  of  by  other  witnesses,  it 
must  haye  been  that  the  engines  and  this  engine  of  the  defendants 
were  not  in  good  order  in  the  apparatus  and  appliances  proyided  to 
preyent  the  escape  of  fire.  These  other  witnesses  were  as  positiye 
and  as  particular  as  were  the  witnesses  for  the  defendant.  It  was 
for  the  jury  to  decide  where  they  would  put  their  belief;  and  to 
find  that  the  engines  were  not  well  proyided  with  the  requisite  pre- 
yentiye  apparatus,  or  that  being  so  proyided  it  had  been  suffered  to 
get  into  bad  order,  or  that  they  were  well  provided  with  sufBcient 
and  proper  apparatus,  well  cared  for,  and  in  complete  order. 

The  yerdict  shows  that  the  jury  found  that  the  defendant  was 
negligent,  either  in  the  lack  of  provision  of  proper  and  sufficient 
apparatus,  or  in  not  well  caring  for  it  after  it  was  attached  to  the 
engine. 

And  upon  the  issue  which  arose  on  this  question,  the  testimony 
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as  to  the  preaence  of  ooals  on  the  track  at  the  time  of  the  fiie  or  ai 
the  phoe  of  the  fire  at  other  time  not  long  therefrom,  or  at  onoe 
after  the  passage  of  this  engine  from  time  to  time,  was  pertinent 
and  proper. 

The  verdict  of  the  jnry  rendered  upon  testimony  proper,  oompe* 
tent  and  sufficient,  has  established  that  this  state  of  facts  existed* 
At  a  time  of  continued  and  extreme  dronth,  while  a  strong  wind 
was  blowing  from  the  land  of  the  defendant  toward  the  wood-land 
of  the  plaintiff,  a  fire  was  negligently  kindled  by  the  defendant  on 
its  land,  which  was  self-fed  with  dry  and  combustible  matter,  accumu- 
lated there  in  more  than  ordinary  quantity  by  the  direct  act  and 
sufferance  of  the  defendant.  This  fire,  fanned  and  driven  by  thia 
wind,  spread  through  this  matter  to  the  fences  of  the  defendant,, 
and  burned  them,  and  on  to  the  wood-land  of  the  plaintiff  lying 
immediately  contiguous  to  land  of  the  defendant,  and  there  burning 
and  injuring  his  growing  forest  trees,  did  him  damage. 

The  defendant  contends  that  on  this  state  of  tacts,  as  a  matter  of 
law,  it  is  not  liable  to  the  plaintiff.  This  contention  is  put  upon 
the  single  ground  that  the  damage  suffered  by  the  plaintiff  is  too 
remote. 

In  my  judgment,  this  position  of  defendant  cannot  be  main- 
tained. 

It  certainly  is  not  a  novel  proposition,  that  he  wh9  by  his  negli- 
gence or  misadventure  creates  or  suffers  a  fire  upon  his  own  premises,, 
which  burning  his  property  spreads  thence  on  to  the  immediately 
adjacent  premises  of  another,  and  there  destroys  the  property  of  the 
latter,  is  liable  to  him  in  an  action  for  the  damage  which  he  has 
suffered. 

See  Beaulieu  v.  Finglantj  cited  by  Dbkio,  J.,  in  AUhor/Y.  Wolfe, 
22  N.  Y.  355-366,  firom  the  Year  Books;  Snagg's  Case,  reported  aa 
anonymous,  Ore.  Blis.,  10,  pL  5;  Jhtbervil  v.  Stamp.  1  Salk.  13; 
Pantam  v.  IsAam,  id.  19;  dark  v.  Ibot,  8  Johns.  421.  Nor  is  it  one 
which  though  once  held,  has  in  later  days  been  questioned  and  dis* 
carded.  FUlUer  v.  Phippard,  11  Add.  &  Ell.  (N.  a),  ♦347;  63  B. 
0.  L.  R.  846;  Barnard  v.  Jftw,  21  Pick.  87S;  FiM  v.  N.  F.  O.  R.  IL 
Co^  82  N.  Y,  339;  Smith  v.  L.  d  S.  W.  Ry.  Co^  Law  Sep.  5  Com. 
Pleas,  98. 

**  This  rule,  it  was  said,  was  founded  on  the  general  custom  of  the 
realm ;  m  other  words,  it  was  a  peculiarity  of  the  common  law," 
MseoufU  OanUrbury  v.  Attorpiejf'O&neraly  1  Phillips,  806.  and  has 
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its  support  in  the  maxim  ''every  man  must  use  his  own  so  as  not 
to  hurt  another,"  1  Salk.  13,  supra,  and  it  was  applied  not  only  to 
the  case  of  a  fire  arising  in  a  house,  but  to  that  of  one  arising  on 
the  open  land;  and  not  only  where  the  fire  was  intentionally  set 
and  carelessly  managed,  but  where  negligently  kindled. 

At  first  it  was  held  that  the  defendant  was  liable  though  guiltlesa 
of  negligence,  and  that  he  could  defend  himself  only  by  showing 
that  the  fire  was  excited  by  some  superior  cause  which  he  could  not 
resist  nor  control  And  so  firmly  fixed  was  this  rule  in  the  common 
law,  that  there  must  needs  be  a  statute  to  soften  its  rigor.  6  Anne, 
chap.  31,  §  67,  and  14  Geo.  Ill,  chap.  78,  g  76. 

We  hare  the  common-law  principle  well  established  and  thoroughly 
recognized  and  still  existing  to  this  extent:  that  he  who  negligently 
sets  or  negligently  manages  a  fire  in  his  own  property,  is  liable  to 
his  immediate  neighbor  for  the  damage  caused  to  him  by  the  spread 
of  the  fire  on  to  his  neighbor's  next  adjacent  property. 

It  is  a  principle  too  firmly  fixed,  and  certainly  in  cases  like  the 
present  too  reasonable  and  salutary,  to  be  shiJcen  for  light  con* 
siderationfl. 

It  is  said  that  in  the  cases  cited  above,  the  point  now  made  by  the 
defendant  was  not  raised;  that  it  passed  9ub  sUentio.  And  citations 
are  made  to  show  that  points  which  pass  ^ub  HUfUio  are  not  to  be 
regarded  as  having  been  adjudged.  It  is,  however,  equally  as  tnie, 
that  where  there  has  been  a  long  series  of  uniform  decisions,  assert- 
ing the  same  principle,  and  reaching  the  same  conclusion  upon  &ots 
which  are  alike,  where  a  point  now  lately  made  was  as  much  involved, 
the  &ct  that  the  point  has  not  been  in  any  of  all  these  caaes  raised 
by  oouniel  or  stated  by  the  court,  ia  strong  support  that  it  is  now 
xnade  without  ground.  In  each  of  two  cases  hereafter  noticed,  much 
relied  npon  by  the  defendant,  Littleton's  rule  is  cited  with  approval 
from  1  Vernon,  385;  **  what  never  was,  never  ought  to  be."  See 
also  ro$$  V.  L.  a  T.  Ry.  Co.,  2  H.  ft  N.  728,  784. 

Again :  It  is  urged  that  the  statute  of  Anne,  as  amended  by  that 
of  the  third  Oeorge  above  cited,  is  a  part  of  the  common  law  of 
this  State;  and  that  thereby  it  is  provided  that  ^^no  action,  suit  or 
prooQSS  whatever,  shall  be  had  against  any  person  in  whose  house, 
chamber,  stable,  bam  or  other  building,  or  on  whose  estate,  any  fite 
sluU  ^  ^  *  accidefUatty  begin,  nor  shall  any  recompense  be 
madeby  such  perscm  for  any  damage  thereby,  any  law,  usage  cf 
oostomto  the  contrary  notwithstanding." 

Vol.  X.—  50 
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It  is  not  Deeded  that  it  be  detennined  whether  the  claim  that 
iheee  statutes  are  a  part  of  the  oommon  law  of  this  State  is  well 
founded.  It  is  sufficient  to  say  of  them  that  they  apply  only  in  a 
case  which  the  fire  did  ''  aecidenially  begin ; "  and  that  it  has  been 
held,  on  graye  consideration,  that  a  fire  arising  from  negligence  is 
i;ot  one  which  does  accidentally  begin,  and  that  the  statutes  referred 
to  afford  no  defense  to  one  who  negligently  sets  or  manages  his  fire. 
FUliter  y.  Phippard,  gupra.  It  is  ako  urged  that  the  decision  in 
Ryan  y.  N.  T.  C.  R.  R.,  Co.  35  N.  Y.  210,  followed  and  approyed  in 
Penn.  R.  R.  Go,  y.  Kerty  62  Penn.  St  353,  has  announced  a  rule 
which  confiicts  with  the  cases  herein  aboye  cited.  I  do  not  under- 
stand it  to  be  so,  or  that  the  decisions  in  35  N.  Y.  and  62  Penn.  St 
mproy  put  forth  a  new  rule  of  law,  or  one  which  has  not  been  acted 
upon  and  recognized  pari  passu,  with  the  recognition  and  growth 
of  the  principles  upon  which  most  of  the  cases  aboye  dted  are  based. 
In  Ryan's  Case,  the  opinion  of  the  court  was  that  the  action  could 
not  be  sustained,  for  the  reason  that  the  damage  incurred  by  the 
plaintiff  was  not  the  immediate  but  the  remote  result  of  the  negli- 
gence of  the  defendant  It  certainly  was  not  a  new  rule  that  the 
damages  resulting  firom  an  act  may  be  too  remote  for  the  actor  to 
be  liable  therefor.  The  court  defined  remote  damages  to  be  those 
which  are  not  an  ordinary  and  natural,  not  an  expected,  not  a  neces- 
sary and  usual  result  of  the  negligent  act;  and  still  further,  as 
those  which  depend  upon  a  concurrence  of  accidental  and  yarying 
drcumstances,  oyer  which  the  negligent  party  has  no  oontroL  This 
was  not  a  modem  definition.  The  facts  in  the  Ryan  Case  are 
familiar,  but  they  can  be  repeated  briefiy.  The  defendant  by  its 
negligence,  in  not  keeping  in  sufficient  good  order  its  engine,  or  in 
not  properly  managing  it,  set  fire  to  its  own  wood-shed  and  the  con- 
tents thereof.  The  fire  from  this  was  communicated  through  an 
interyening  yaoant  space  of  one  hundred  and  thirty  feet,  to  the 
building  of  the  plaintiff  standing  on  his  premises,  which  were  not 
in  contiguity  with  those  of  the  defendant,  and  it  was  destroyed. 
And  the  pith  of  the  decision  is,  that  this  was  a  result  which  was  not 
necessarily  to  be  anticipated  from  the  fact  of  the  firing  of  the  wood- 
shed and  its  contents;  that  it  was  not  an  ordinary,  natural  and 
usual  result  £rom  such  a  cause ;  but  one  dependent  upon  the  degree 
of  heat,  the  state  of  the  atmosphere^  the  condition  and  materials  of 
the  adjoining  structures,  and  the  direction  of  the  wind,  which  are 
9aid  to  be  circumstances  accidental  and  yarying.    The  principle 


MAY  TERM,  1872.  395 


Webb  T.  The  Borne,  Watertown  and  Ogdenibarg  Bailioad  Go. 

applied  was  the  courerse  of  that  enforced  in  Vandenburgh  y.  TruasCf 
4  Denio,  464,  which  was  that  the  consequence  complained  of  was 
the  natu/al  and  direct  result  of  the  act  of  the  defendant  This 
principle  is  said  in  the  Ryan  Case  not  to  be  inconsistent  with  that 
which  controlled  the  disposition  of  the  latter  case,  and  to  be  unqnes* 
tionably  sound,  but  be  applied  according  to  sound  judgment  in  each 
case  as  it  arises. 

The  case  from  the  Pennsylyania  Reports  is  the  same  in  its  mate- 
rial iSaots,  the  same  in  the  principle  on  which  it  is  put,  and  in  the 
process  of  reasoning  by  which  that  principle  is  applied  to  the  facts. 

I  am  of  the  opinion  that  in  the  disposition  of  the  case  before  us, 
we  are  not  to  be  controlled  by  the  authority  of  the  case  in  85  N.  Y. 
more  than  we  are  by  that  of  the  long  line  of  cases  which  preceded 
it,  and  which  have  been  herein  cited  and  adverted  to.  It  announces 
no  new  principle.  It  recognizes  the  principle  which  it  adopts  as 
one  before  that  established,  and  applying  it  to  the  facts  therein 
existing,  holds  that  the  damage  sued  for  was  not  the  necessary  and 
natural  result  of  the  negligent  act  A  different  state  of  facts 
brought  into  the  focus  of  the  same  principle,  would  give  a  diffierent 
conclusion.  It  is  proper,  howerer,  to  say  that  it  is  not  necessary  in 
this  case  to  differ  from  or  to  question  the  reasoning  in  that  case, 
which  fortifies  the  conclusion  there  reached  by  a  consideration  of 
the  relations  of  men  to  each  other  in  populous  villages  and  cities, 
and  the  disastrous  consequences  to  follow  from  holding  one  liable 
for  his  own  or  his  serrant's  negligence  by  which  a  fire  is  kindled  in 
his  house  which  spreads  to  the  property  of  one  or  more  neighbors. 

Let  us  look  at  the  facts  and  circumstances  in  the  case  before  us. 
It  is  argued  that  the  negligent  act  of  the  defendant  here  was  only 
the  suffering  of  coals  to  drop  from  its  engine.  It  cannot  be  so 
circumscribed.  The  negligence  consisted  not  merely  in  that  It 
was  an  act  of  negligence  made  up  of  all  the  fistcts  and  circumstances 
in  which  the  coals  were  let  falL  The  insufficient  or  deranged 
condition  of  the  preventiye  apparatus  of  the  engine,  the  continued 
mud  extreme  dryness  of  the  atmosphere,  and  of  the  earth  and  its 
herbage,  and  of  all  matter  that  was  upon  the  earth  at  that  place : 
the  blowing  of  the  wind  with  the  strength  it  did,  and  in  the  direc- 
tioc  it  did;  the  accumulation  of  weeds,  grass  and  rubbish  by  the 
side  of  the  defendant's  track,  between  it  and  the  plaintiff's  land  ; 
were  all  constituents  of  the  act  of  the  defendant,  and  went  together 
to  make  it  negligent    It  would  not  be  negligent  to  throw  aside  a 
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a  lighted  match  upon  the  margin  of  a  stream,  or  into  grass  that  is 
lush.  It  would  be  negligent  to  fast  hold  it  in  one's  hand  unlighted 
in  a  powder-mill  ^'Now  the  definition  of  negligence/'  says  Willbs, 
J.,  ^'  is  the  absence  of  care  according  to  the  drcnmstances."  VaugJian^ 
V.  Taff  Vale  Railway  Co.,  5  H.  &  N.  679-687.  And  this  meets  the 
further  position  taken  in  the  argument,  that  as  the  negligent  act  of 
the  defendant  was  the  dropping  of  the  coals,  it  cannot  be  said  that 
this  was  the  cause  of  the  burning  of  the  plaintiff's  woods ;  for  the- 
oofdSy  it' is  said,  set  fire  only  to  the  tie  within  the  track  of  the  defend- 
anty  and  thus  it  was  not  the  li?e  coal  fh>m  off  the  engine  which  fired 
the  plaintiff's  timber.  The  coal  fired  the  tie;  fire  or  heat  from 
that  touched  the  old  tie  lying  beside  and  extending  at  a  right  angle 
from  the  track;  fire  from  that  ignited  the  dry  herbage,  the  gathered 
weeds  and  grass,  and  the  rubbish  down  the  side  of  the  bank ;  fire 
from  that  caught  in  the  fence  of  defendant ;  and  that  burning 
communicated  with  material  on  the  plaintiff's  land ;  and  so  not  by  the 
first  cause,  'but  by  the  last  cause,  so  many  remo yes  from  the  first,  which 
was  the  negligent  aot»  was  his  property  consumed.  Such  is  the 
reasoning  used  to  show  that  this  damage  is  too  remote  from  the 
defendant's  negligent  act,  for  a  liability  therefor  to  be  incurred 
thereby.  Here  too,  the  act  of  negligence  is  limited  to  the  dropping 
of  tiie  coal ;  and  so  limited  it  is  plausible  to  call  the  results  which 
followed  consequential  steps  eadi  fiurther  remoTed  from  the  prime 
act  of  negligence,  and  hence  the  last  too  remote  therefirom  to  be  a 
neoessary  and  expected  result 

But  if  in  a  time  of  extreme  drouth  and  high  wind,  there  be  Uud 
or  suffered  to  gather  a  train  of  readily  oombustible  matter  up  to  the 
bounds  of  another's  property,  it  is  not  to  be  denied  but  that  it  is  an 
act  of  negligence  to  drop  &re  at  the  hither  end  of  that  train ;  nor 
but  that  it  is  an  ordinary,  a  usual,  a  necessary  result,  reasonably  to 
be  ezpeoted,  that  the  fire  will  run  flrom  particle  to  particle  through 
it,  and  catoh  in  whatefer  will  bum  which  is  adjacent  at  the  thither 
end. 

Such  was  substantially  the  state  of  matters  in  the  case  before  nSi. 
And  the  leamed  jadge,  Thomfsok,  Oh.  J.,  who  deliyered  the  opin- 
ion in  jEsrr's  Ca$e  (in  63  Penn.  St),  foresaw  the  possibility  of  8aot» 
a  case-  ^ There  mig^t  possibly  be  oasesy"  he  says,  ^  in  which  the 
lianses  of  disaster,  although  seemingly  remoyed  from  the  origioal 
eause,  are  still  incapable  of  separation  from  it,  and  the  rule  suggested 
mi^ht  be  inapplieable.  And  in  Vaughan  y.  Taff  Vale  Ry.  Oo^  mtfra^ 
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GocKBUBK'  Oh;  J.,  says,  that  if  the  jury  had  found  that  the  fire 
was  cast  by  the  defendant  npon  the  herbage  and  other  oombastible 
matter  upon  the  bank  of  the  railway,  which  caught  fire  therefrom, 
«nd  thenoe  extended  to  the  plaintiff's  wood,  the  defendant  would 
be  liable.  In  SmUh  y.  L.  S  S.  W.  Railway  Co^  iupra,  counsel 
for  the  plaintiff  in  argument  claimed  that  negligence  of  the  defend- 
ant, in  leaving  the  trimmings  of  the  hedges  on  the  side  of  the  line 
for  fonrteen  days  in  unusually  dry  weather,  was  the  immediate 
cause  of  the  damage  to  the  plaintiff  The  counsel  for  the  defend- 
ant»  on  the  other  hand,  insisted  that  fchere  Was  a  combination  of  cir* 
«umstances  for  which  the  defendant  was  not  responsible,  and  that 
the  result  was  what  no  reasonable  person  could  have  anticipated* 
BoviLL,  Gh.  J.,  in  giving  his  opinion  as  one  of  the  majority  of  the 
court,  thinks  **  it  impossible  to  say  that  there  was  not  evidence  from 
which  a  jury  might  be  justified  in  concluding  that  there  was  negli- 
gence as  regEU^  the  plaintiff,  and  that  the  destruction  *  *  .  ■* 
was  the  natural  consequence  of  their  (the  defendants')  negligence." 
And  see  ScoU  v.  Hunter,  46  Penn.  St  192 ;  McOraw  v.  SUme,  53  id. 
441. 

The  question  in  the  case  in  hand  arises  upon  a  motion  made  by 
the  defendant  to  nonsuit  the  plaintiff,  which  was  denied  and  excep- 
tion taken,  and'  upon  an  exception  to  a  refusal  by  the  court  to 
charge  the  jury  that  if  the  fire  originated  by  the  negligence  of  the 
defendant  in  permitting  coals  to  drop  from  its  engines  and  kindling 
a  fire  upon  its  own  premises,  from  which  it  spread  and  burned  the 
timber  of  the  plaintiff  in  an  adjacent  lot,  the  defendant  was  not 
responsible. 

I  am  of  the  opinion  that  there  was  evidence  to  be  submitted  to 
the  jury,  whether  the  defendant  was  not  negligent  in  the  use  of  its 
property,  and  whether  the  injury  complained  of  was  not  a  probable 
consequence  of  the  negligent  acts  and  omissions  of  the  defendant. 

The  defendant  asks,  in  effect,  that  this  court  hold  that  it  is  not 
liable  for  the  damage  to  the  plaintiff,  unless  it  appears  that  the 
coals  which  escaped  from  the  engine  were  cast  from  the  engine 
directly  upon  the  property  of  the  plaintiff  which  was  injured.  If 
the  air  had  been  the  medium  through  which  was  conveyed  the 
same  fire  which  left  the  engine,  it  seems  to  be  conceded  that  the 
4iamag6  was  the  immediate  and  natural  result  of  the  negligenoe.  I 
am  unable  to  perceive  a  reasonable  distinction  between  the  air  as 
the  medium  of  conveying  the  fire,  and  the  denser  matter  which  had 
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aooomnlated  npon  the  ground  there.  Nor  am  I  able  to  confine  the 
act  of  negligenoe  to  the  dropping  of  the  ooal  from  the  engine,  and 
thus  separating  it  from  all  the  other  concarring  acts  and  omissiona 
of  the  defendant,  make  that  the  solitary  prime  cause  of  a  series  of 
oanses.  If  this  were  so,  it  might  as  well  be  said  that  of  a  hundred 
growing  trees  bamed  by  a  fire  kindled  among  them  by  a  cinder 
thrown  from  a  looomotiye^  the  sufferer  could  reooyer  for  only  the 
one  upon  which  the  cinder  fell,  and  that  as  the  others  fire  took  from 
the  fiameof  that,  it  was  not  the  negligent  act  which  caused  their 
destruction. 

I  am,  therefore,  of  the  opinion  that  there  was  no  error  committed 
at  the  trial,  and  that  the  judgment  appealed  from  should  be  affirmed^ 
with  costs. 

All  concur. 

Judgment  offirmML 

—See  lo  tke  wm»  etf ect,  Bkfglm  ▼.  Dmo$^^  >  Am.  Bi>.  Qfft  M— J  <a — Bir» 


Bbookb,  plaintiff  in  error,  v.  Thb  Pbopul 

(ISN.T.481) 
SMerif — indkimefU^awnenMp  cf  properiif. 

la  an  Indictment  for  robberj,  the  property  maj  be  laid  as  belonging  ettiier  la 
the  Mtnal  owner  or  to  the  person  robbed. 

Error  to  the  general  term  of  the  supreme  court  to  reyiew  a  judg*^ 
ment  affirming  conyiction  of  plaintiff  in  error  of  robbery  in  the 
first  degree. 

The  plaintiff  in  error  and  one  Williamson  were  conyicted  of  rob* 
Deiy  in  the  firslr  degree  for  taking  certain  articles  of  clothing,  in  the^ 
presence  of  Margaret  Parcell,  against  her  will,  and  by  putting  her 
in  fear  of  injury.  The  indictment  contained  two  counts,  one 
charging  the  goods  to  be  the  property  of  Margaret,  and  the  other 
charging  them  to  be  the  property  of  John  Purcell,  her  father. 

Margaret  Purcell  was  eleyen  years  of  age.  On  the  eyening  of 
the  robbeiy,  the  parents  left  the  house  temporarily  in  her  charge 
Wbile  the  parents  were  absent  the  defendants  in  the  indictment 
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oame  into  the  house,  and  while  one  held  a  pistol  to  Margaret's 
head,  the  other  took  from  a  trunk  the  property  described.  Thi# 
property  was  dothing  purchased  by  John  Poroell  for  his  wife. 

WiUiam  F.  KitUring,  for  phuntiS  in  error. 
John  IL  FbUows,  for  defendants  in  error. 

PsOKHAK,  J.  The  prisoner  was  indicted  for  robbery  in  the  first 
degree,  in  feloniously  taking  property  of  complainant's  daughter 
from  her  person  by  yiolence.  The  second  count  charged  it  to  be 
3ie  property  of  her  &ther.  The  testimony  showed  that  the  girl's 
parents  lived  on  the  third  floor  of  a  house,  and  upon  this  occasion 
left  the  house  in  the  girl's  sole  charge,  and  in  their  absence  this  rob- 
bery was  committed  by  putting  this  girl  in  bodily  fear. 

Under  the  tacts  disclosed,  the  father,  and  not  the  mother,  was 
the  owner,  though  the  things  had  been  purchased  with  his  money 
for  the  mother.  Crane  v.  WilliamSy  7  Gray,  337;  McCormicky. 
Penn.  Cen.  H.  R,  Co.y  ante,  p.  303.  It  is  insisted  that  the  daughter 
is  not  the  owner,  and  hence  the  indictment  cannot  be  sustained^ 
The  statute  defines  robbery  in  the  first  degree  as  follows :  **  Every 
person  who  shall  be  convicted  of  feloniously  taking  the  personal 
property  of  another  from  his  person  or  in  his  presence  and  against 
his  will,  by  violence  to  bis  person,  or  by  putting  such  person  in  fear 
of  some  immediate  injury  to  his  person,  shall  be  adjudged  guilty  of 
robbery  in  the  first  degree."    2  R.  S.  677,  §  66. 

By  reference  to  the  notes  of  the  revisers,  it  seems  it  was  not  theit 
intention  to  alter  the  common  law  as  to  the  ownership  of  the  prop- 
erty taken.  They  say,  it  is  '^  defined  according  to  2  East,  oh.  16,  §^ 
126,  129,  the  material  ingredient  in  this  offense  being  that  it  is 
done  against  the  will,  by  violence  or  by  fear  of  immediate  injury.'^ 
6  R  8.  (Edm.  ed.)  648.  But  there  is  nothing  in  the  definition  in 
East  that  requires  the  property  taken  to  belong  to  the  person 
robbed* 

The  elementary  writers  generally  insert  no  such  requirement  1 
Hale  n.  Or.  632 ;  4  Blaa  Com.  241 ;  2  Buss,  on  Or.  (4th  ed.)  98,  p. 
in  marg.  867 ;  Hawk.  96,  ch.  34. 

Lord  OoKB  defines  it  to  be  a  ^^  felonious  taking  away  of  a  man's 
goods  bom  his  person ;  and  it  is  called  robbery  because  the  goods 
are  taken,  as  it  were,  de  la  rote.  But  sometimes  it  is  taken  in  a 
larger  sense."    Co.  Litt.  288,  a. 
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This  if  not  a  oarefal  definitioiiy  aa  it  omits  all  idea  of  foroe  or  rio- 
lenoe,  or  of  patting  in  fear  in  the  taking.  The  sabjeot  is  not  there 
discussed,  and  the  definition  is  a  simple  definition  of  larceny  from 
the  person.  By  the  common  law,  robbeiy  is  larceny  from  the  per- 
son or  in  his  presence,  accompanied  by  mlence  or  by  putting  in 
fear.  See  the  writers  before  cited :  1  Leach  Gr.  (4th  ed.)  195 ; 
Com.  y.  Clifford,  8  Cush.  215 ;  2  Buss,  on  Gr.  101  (4th  ed.) 

No  case  is  referred  to ;  and  I  have  found  none  requiring  that  the 
property  taken  should  belong  to  the  person  robbed. 

On  the  contrary,  in  a  late  case,  a  prisoner  was  indicted  for  rob- 
bing one  of  another's  property,  and  no  objection  on  that  ground 
was  taken  to  the  indictment    Regina  t.  Rudick,  8  Gar.  &  P.  237. 

I  am  satisfied  that  it  was  not  necessary,  to  constitute  robbery  at  com- 
mon law,  that  the  property  taken  should  belong  to  the  person  robbed. 

Unless  our  statute  has  made  a  change  in  this  respect,  without 
aeemingly  intending  it,  this  conviction  was  clearly  right 

The  language, '' taking  the  personal  property  of  another''  (that 
is,  of  some  one  other  than  the  prisoner)  '^  from  his  person,  or  in  his 
presence,''  taken  literally,  declares  that  the  person  robbed  must  own 
the  property  taken ;  that  it  must  be  his.  But  this  does  not  mean 
that  it  should  be  absolutely  his.  It  means  that  the  property  taken 
must  be  from  the  person,  or  in  the  presence  of  the  person  robbed. 
That  is  the  only  point  of  this  provision  ;  not  that  it  shall  necessarily 
belong  to  that  person.  Most  sound  rules  for  the  interpretation  of 
statutes  would  give  these  words  this  meaning. 

There  was  no  evil  which  such  a  change  would  remedy.  Hence 
none  could  have  been  aimed  at  The  only  evil  result,  as  all  must 
admit,  would  be  produced  by  the  change  claimed  in  the  statute  by 
the  prisoner's  counsel. 

If  all  property  found  in  the  actual  custody  of  the  person  robbed 
be  not  held  to  be  his  property,  under  this  act,  then,  whenever  the 
master  of  the  house,  be  absent,  the  house  may  be  robbed  with  impun- 
ity, so  far  as  robbery  is  concerned ;  it  is  larceny,  but  no  robbery.  So 
if  a  servant  be  intrusted  with  money  to  deposit  in  a  bank,  and  is 
robbed  on  his  way,  it  is  larceny  merely,  but  no  robbery.  In  my 
opinion,  though  such  a  construction  is  within  the  letter  it  is  not 
within  the  spirit  or  purpose  of  the  act ;  and,  so,  not  within  the  act  A 
purpose  to  change  the  common  law  should  not  be  imputed,  unless 
that  purpose  be  plainly  evinced.  It  is  the  policy  of  our  law  to 
enact  general  statutes  as  far  as  may  be.    England  has  several  more 
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•tatates  on  this  subject.  See  2  Buss,  on  Gr.  (4th  ed.)  Such  a  oon- 
^crnction  as  is  claimed  for  the  prisoner  would,  as  we  have  seen, 
require  another  statute. 

U  wrong  in  this  construction,  then  the  question  arises,  was  this 
girl  the  owner  of  the  property  taken  ?  This  point  is  largely  dis- 
•oossed  in  the  books. 

On  the  one  side  it  is  held  she  is  not  the  owner,  upon  the 
fKround  that  she  is  the  mere  servant  of  the  owner,  her  father ;  that 
her  possession  is  his ;  and  that,  therefore,  she  has  no  possession  and 
no  special  property  in  the  things  taken.  2  East  PI.  Cr.  652, 
'653,  and  cases  there  cited ;  Regina  v.  CHreeny  37  Eng.  L.  and  Eq.  598. 
The  last  is  very  nearly  this  case.  On  the  other  side  it  is  held,  that 
A  person  having  the  actual,  as  against  the  constructive,  possession 
of  the  owner,  having  the  charge  of  the  property,  may  be  regarded 
and  stated  as  the  owner  as  against  all  wrong-doers. 

Such  is  the  principle  of  the  case  of  Regina  v.  Tayhr^  1  Leach,  395, 
where  a  coach  glass  of  a  gentleman's  coach,  standing  in  a  coach 
master's  yard,  was  stolen ;  and  it  was  charged  and  held  to  be  the 
property  of  the  coach  master.  So  where  property  was  stolen  from 
A  coach  box  on  its  journey,  held,  it  might  be  laid  as  the  property  of 
the  driver.  For,  though,  '^  as  between  him  and  the  proprietors  of 
the  coach,  on  this  prosecution,  the  law  considers  the  driver  to  have 
the  bare  charge  of  the  goods  belonging  to  the  coach  ;  but,  on  a 
<}harge  against  any  other  person  for  taking  them  tortionsly  from'' 
driver's  custody,  he  must  be  considered  as  the  possessor."  Rex  v. 
Draldn,  2  Buss,  on  Gr.  94,  in  margin.  So  property  in  clothes  of 
•child  may  be  laid  as  in  father  or  child.  2  id.  84,  95,  marg.  p.  So  of 
goods  stolen  at  an  inn,  the  property  may  be  laid  in  the  landlord  or 
in  the  owner.  There  are  many  other  cases  where  it  may  be  charged 
in  either  of  several  parties. 

In  a  case  in  this  court  one  judge  held,  in  substance,  that  property 
might  be  laid  as  in  the  actual  possessor;  and  another  judge  held 
the  opposite,  and  the  point  was  not  decided.  People  v.  Bennett^  37 
N.  Y.  117 ;  see  State  v.  Addingtony  1  Bail.  310 ;  Owen  v.  Statey  6 
Hump.  330,  in  point 

The  only  objection  stated  in  the  books  to  a  wrong  owner  being 
named  is  that  the  prisoner  might  be  indicted  again  on  a  charge 
of  larceny  from  the  true  owner.  If  our  statute  be  construed  as 
daimed  by  prisoner's  counsel,  snch  an  objection  could  have  no 
foroe.    Because  if  the  property  did  not  belong  to  the  person  robbodi 

Vol.  X.— 61 


1X2  NEW  YORK, 


Zinn  T.  The  New  Jersey  Steamboat  Ok 


then  there  is  no  robbery.    It  muBt  be  charged  as  hisy  or  there  oonld 
be  no  indictment  for  this  offense. 

I  see  no  objection  to  holding  the  law  to  be  as  declared  in  the 
coach  driver's  case,  that  the  girl  is  the  owner  as  against  all  tort- 
feasors; but  as  between  her  and  her  father  or  master,  he  had  the 
possession  and  title.  Clearly,  if  the  legislature  intended,  by  this 
act,  to  say  that  the  person  robbed  should  be  the  owner  of  the  goods 
taken,  then  they  could  have  intended  no  more  than  that  he  should 
be  the  owner  as  against  the  robber;  that  he  should  have  the  actual 
custody  or  charge  of  the  property  taken  ;  the  actual  possession  as 
against  the  wrong-doer ;  but  the  mere  charge  as  against  the  real 
owner  in  any  prosecution  by  him. 

In  other  words,  the  act  intended  that  the  person  robbed  should  be 
regarded  as  the  owner,  as  against  the  robber,  of  all  goods  whereof 
he  was  robbed. 

He  must  have  a  possession  or  custody  of  the  goods  or  they  could 
not  be  taken  '^  from  the  person  or  in  his  presence  by  violence  to  his 
person,  or  by  putting  him  in  fear  of  some  immediate  injury  to  hia 
person.'' 

This  construction  secures  all  his  rights  to  the  prisoner.  The 
other  repeals  the  law  of  robbery  as  to  every  house  in  New  York  city 
and  in  the  State  as  soon  as  its  master  leaves  it  The  latter  result  I 
do  not  think  the  law-makers  intended.  In  my  opinion  the  property 
may  be  laid  as  belonging  either  to  the  aotaal  owner  or  to  the  peraoA 
robbed. 

The  judgment  shoold  be  aflbmed  with  oosts. 

All  oonciin 

JudgmmU  qffirmii^ 

Zmr  Y.  Thb*  Nbw  Jbbsbt  Steamboat  Oohpavt,  appeUant 

(ISN.T.Ml) 

(hmwMH  mnitm — UMtttiiffoT  depredatim  in  m<im  if  ddaif  te  4tUmr$, 

defendant,  a  eommon  carrier,  transported  goods  oonaigBed  to  plaintlif,  to  the 
plaee  of  destination  and  there  atored  them  in  a  warehonae,  bat  neither  ga/a 
plaintiff  notice  of  their  arrival  nor  made  any  eflbrt  to  find  the  plaintiff  jr  to 
give  him  notice  of  each  arrival.  Some  few  months  after  plaintiff  received 
information  that  the  gooda  had  arrived.  In  the  mean  time  the  goods  had 
depreeiated  in  value.  EM,  that  defendant  was  liab.  e  for  the  damage  plate' 
Hff  had  sustained. 
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Appbax  from  judgment  of  the  general  term  of  the  supreme 
oourt  in  favor  of  the  plain tifb^  entered  upon  an  order  directing  judg* 
ment  upon  a  yerdict  and  denying  a  motion  for  a  new  trial. 

On  the  15th  of  October,  1866,  J.  C.  Wood  &  Co.,  of  Augusta^ 
Mich.,  shipped  to  the  plaintiffs,  by  the  Michigan  Central  Railroad^ 
two  boxes  of  merchandise  marked  Zinn,  Aldrich  &  Co.,  New  York. 
On  the  27th  of  October  these  boxes  were  delivered  to  defendant  at 
Albany  to  be  transported  to  New  York.  The  goods  arrived  in  New 
York  on  the  28th  of  October  and  on  the  30th  were  stored  by  defend- 
ant  with  Sharp  &  Parsons,  public  warehousemen  in  New  York. 

Plaintiff  occupied  stores  Nos.  80  and  82  Leonard  street,  New 
York  city,  and  were  dry  goods  jobbers  and  shippers  of  goods.  De- 
fendant sent  them  no  notice  of  the  arrival  of  the  goods,  nor  did  the 
proof  show  that  defendant  made  effort  to  find  or  to  notify  plaintiff 
of  such  arrival. 

The  first  information  plaintifib  received  of  the  arrival  of  the  goods 
was  on  the  16th  of  February,  1867.  They  received  them  firom  Sharp 
A  Parsons  on  or  about  April  15,  following.  The  goods  had  depre- 
ciated in  value  after  arrival  and  before  notice,  and  were  worth  less 
oEi  the  15th  of  April  than  on  the  16th  of  February. 

Plaintiff  brought  this  action  to  recover  damages  sustained  by  rea- 
son of  defendant's  neglect  to  mak^  deliveiy  or  to  give  due  notice. 

The  jury  found  a  verdict  for  plaintifls  for  $430.69. 

TT.  P.  Prentice,  for  appellant 
Henry  N.  Becush,  for  respondent. 

Allen,  J.  Common  carriers  assume  not  only  the  safe  carriage 
and  delivery  of  property  to  the  consignee,  but  also  that  mer- 
chandise and  other  property  received  by  them  for  transportation 
•hall  be  carried  to  the  place  of  destination  and  delivered  with  reason- 
able  dispatch ;  and  for  any  unreasonable  delay,  either  in  the  trans- 
portation or  its  delivery  after  its  arrival  at  the  terminus  of  the  route, 
ihey  are  responsible.  Hand  v.  Baynes,  4  Whart  204 ;  Raphael  y. 
Piehford,  6  Scott  N.  R  478;  Blaehttoeh  y.  N.  T.  dt  B.  R.  ILCk^ 
20  N.  Y.  48 ;  Black  v.  Baxendale,  1  Exch.  410.  The  liability  of  ilM 
carrier  to  answer  for  the  non-delivery  of  goods,  or  the  want  of  rea- 
sonable expedition  in  their  delivery,  after  their  arrival  at  the  place 
•f  their  de^nation,  was  not  controverted  upon  the  trial. 

The  dpiiandant  in  this  action  was  not  bound  to  deliver  the  mer 
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ohandise  to  the  consignees  at  their  plaoe  of  business.  A  deliyeiyar 
offer  to  ddiyer  at  the  wharf  would  have  discharged  the  carrier  from 
all  responsibility  as  such  carrier.  Oarriers  by  water  or  railroad  are 
not  held  to  a  delivery  of  goods  to  the  consignees  at  any  plaoe  Other 
than  at  the  wharf  of  the  vessel  or  the  raUroad  station,  and  a  notice 
to  the  consignee  of  the  arrival  of  the  goods,  and  of  a  readiness  to 
deliver,  comes  in  place  of  a  personal  delivery,  so  fiir  as  to  release  the 
carrier  from  the  extraordinary  and  stringent  liability  incident  to  that 
class  of  bailees.  Gibson  v.  Oulver,  19  W.  B.  305 ;  Fish  v.  Newian, 
1  Denio,  45;  FBuner  v.  Buff.  <t  Si,  L.  E.  R.  Co.,  44  N.  Y.  506. 

If  the  consignee  is  present  the  goods  may  be  tendered  or  deliv- 
ered to  him  personally,  and  he  is  bound  to  remove  them  within  a 
reasonable  time.  If  he  is  not  present  he  is  entitled  to  reasonable 
notice  from  the  carrier  of  their  arrival,  and  a  fair  opportunity  to 
take  care  of  and  remove  them.  If  the  consignee  is  unknown  to 
the  carrier,  the  latter  must  use  proper  and  reasonable  diligence  to 
find  him ;  and  if,  after  the  exercise  of  such  diligence,  the  consignee 
cannot  be  found,  the  goods  may  be  stored  in  a  proper  plaoe,  and  the 
carrier  will  have  performed  his  whole  duty,  and  will  be  discharger, 
from  liability  as  a  carrier.  But  for  want  of  diligence  in  finding 
the  consignee  and  giving  notice  of  the  arrival  of  the  goods,  the  cai« 
rier  is  liable  for  the  damages  resulting  from  a  delay  in  the  receipt  of 
the  goods  by  the  consignee,  occasioned  by  such  want  of  diligence. 
He  can  only  relieve  himself  from  liability  by  storing  the  goods 
after,  by  the  use  of  reasonable  diligence,  he  is  unable  to  find  the 
consignee.  Withsek  v.  HoUandj  45  N.  Y.  13.  A  common  carrier 
has  not  performed  his  contract  as  carrier  until  he  has  delivered  or 
offered  to  deliver  the  goods  to  the  owner,  or  done  what  the  law 
esteems  equivalent  to  a  delivery.  Smith  v.  Nassau  and  Lowell  E- 
R.  Co,,  t  Poster,  86 ;  Price  v.  Powdly  3  N.  Y.  322.  When  the 
consignee  is  unknown  to  the  carrier,  a  due  effort  to  find  him  is  a 
condition  precedent  to  a  right  to  warehouse  the  goods,  and,  as  notice 
to  the  consignee,  takes  the  place  of  a  personal  delivery  of  the  goods, 
and  as  a  due  and  unsuccessful  effort  to  find  the  consignee  will  alone 
excuse  the  want  of  such  notice,  it  follows  that  if  a  reasonable  and 
diligent  effort  is  not  made  to  find  the  consignee,  the  carrier  is  liable 
for  the  consequence  of  the  neglect.  What  is  a  due,  a  reasonable 
effort,  and  what  is  proper  and  reasonable  diligence,  depends  neces- 
sarily very  much  upon  the  circumstances  of  each  case,  and,  in  the 
nature  of  things,  is  a  question  of  fact  for  the  jury,  and  not  of  law 
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tor  the  court  What  would  be  reasonably  sufficient  in  one  plaoa 
might  be  entirely  inadequate  and  insufficient  in  another,  and  the 
extent  and  character  of  the  inquiries  to  be  made,  in  the  exercise  of 
a  reasonable  diligence  on  the  part  of  the  carrier,  cannot  be  regulated 
or  prescribed  by  any  fixed  standard,  as  the  standard  must  shift  with 
the  varying  circumstances  of  each  case.  The  law  cannot  and  does 
not  define  the  measure  of  duty,  making  it  the  same  in  all  cases  and 
under  all  circumstances,  in  oases  like  the  present;  and,  therefore, 
the  question  whether  the  defendant  did  use  proper  and  reasonable 
diligence  to  find  the  consignee  was  properly  submitted  to  the  jury. 
Witbeck  y.  Holland,  supra  j  West  Chester  and  Phila.  Railroad  Co. 
y.  McElweSy  67  Penn.  St  311 ;  Hill  y.  Humphreys,  5  Watts.  & 
Serg.  123. 

The  motion  for  a  nonsuit  at  the  close  of  the  plaintiffs'  case  waf 
properly  denied.  It  had  then  been  proved  that  the  goods  had  been 
brought  to  New  York  by  the  defendant  as  a  common  carrier,  and 
been  put  in  store;  that  the  plaintiffs,  the  consignees,  had  had  no 
notice  or  knowledge  of  their  arrival  or  of  their  storage,  and  that, 
between  the  time  of  their  landing  in  New  York  and  their  receipt 
by  the  plaintiffs,  they  had  greatly  depreciated  in  value.  No  attempt 
had  been  made  to  show  notice  of  the  arrival  of  the  goods,  or  that 
the  consignees  were  unknown  or  could  not  be  found. 

The  doctrine  of  concurrent  negligence  has  no  application  to  the 
case.  It  was  several  weeks  after  the  landing  of  the  goods  from  the 
defendant's  steamer  on  the  wharf  in  New  York  that  the  plaintifEs 
learned  or  knew  of  their  arrival,  in  any  view  of  the  evidence,  and 
at  that  time  the  goods  had  become,  in  a  measure,  unsalable,  and 
their  market  value  was  diminished.  From  the  time  the  plaintiffs 
had  notice  of  the  arrival  of  the  goods  and  that  they  were  subject  to 
their  orders,  and  a  reasonable  time  had  elapsed  for  their  removal, 
they  were  at  the  risk  of  the  plaintiffs,  and  no  liability  attached  to 
the  defendant  for  subsequent  depreciation  in  value.  The  ooncur- 
rent  acts  ol  the  plaintiffs  and  defendant  could  not  contribute  to  the 
same  injury  ;  their  duties  were  not  concurrent,  but  in  succession. 
The  defendant's  duty  was  to  give  the  plaintiffs  notice  or  make  due 
diligence  to  find  them,  and  until  that  was  done  the  goods  were  at 
its  risk ;  and  when  the  duty  was  fully  performed  and  the  goods  put 
in  store,  the  liability  of  the  carrier  ceased,  and  the  risk  of  loss  by 
depreciation  in  value  was  upon  the  plaintiffs.  The  duty  and  lia- 
bility of  the  one  grew  out  of  the  performance  of  duty  by  the  other. 
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The  defendant  gave  eyidence  of  all  that  was  done  to  find  the  oon- 
aigneoBy  and  the  effort  made  was  very  slight,  and  would  not  have 
jastified  the  court  in  ruling,  as  matter  of  law,  that  due  and  reason- 
able diligence  had  been  used  for  that  purpose.  The  inqnines  made 
were  casual,  and  no  serious  attempt  was  made  to  find  the  con* 
signees  or  to  give  them  notice  of  the  arrival  of  the  goods.  Indeed, 
on  cross-examination,  the  flight  agent  of  the  defendant  testified 
that  it  was  not  their  custom  to  give  notice  to  the  people  in  the  city, 
and  doubtless  the  agents  and  servants  of  the  company  acted  under 
a  mistake  as  to  the  duty  and  legal  liability  of  the  carrier. 

There  was  no  question  touching  the  extraordinary  liability  of  ear- 
ners in  the  case.  The  claim  was  not  against  the  defendant  as  an 
insurer  of  the  safety  of  the  property,  but  for  want  of  ordinary  and 
reasonable  diligence  in  the  performance  of  a  duty  resulting,  by 
implication,  from  the  contract  of  carriage.  The  judge,  therefore, 
properly  refused  to  instruct  the  jury  upon  the  subject  of  the  extra- 
ordinary liability  of  the  defendant  as  a  common  carrier.  As  the 
goods  had  been  shipped  from  Michigan  by  railroad,  and  the  plain- 
tiffs had  no  knowledge  that  they  had  been  transferred  to  the  defend- 
ant at  Albany,  and  were  not  expecting  them  by  steamboat,  there 
was  no  occasion  for  them  to  be  on  the  look-out  for  them  on  tiie 
defendants  wharf,  or  on  the  arrival  of  the  boats  of  the  company. 
There  was  nothing  to  justify  the  submission  of  any  question  to  the 
jury  on  this  branch  of  the  case.  There  was  no  complaint,  or  reason 
for  complaint,  of  the  manner  in  which  the  cause  was  submitted  to 
the  jury,  and  the  verdict  is  conclusive  upon  the  questions  of  fact 

The  judgment  must  be  affirmed. 

All  oonoor,  except  Pbckham,  J.,  not  sitting,  and  Gboteb,  J.,  not 
voliiig. 

Judgmmii  n^rmA 
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Walls  t.  Bailbt,  appellant 

(l»N.T.IM.> 

OmUraei'^euttamor^tMge — knautedg$of,    Bkkhmu. 

naliitiffoontncted  in  writing  to  do  the  plastering  work  of  defendant'!  hoiut» 
in  Boflklo,  at  a  certain  price  per  square  jard.  He  inelnded  in  the  bill,  and 
charged  for  the  full  enrfaoe  of  the  walls,  without  deductions  for  doors,  win* 
dows,  etc  In  an  action  to  recover  the  amount,  evidence  was  introduced  to 
prove  that  it  was  the  custom  of  plasterers  in  Buflklo  so  to  measure  and 
ehaige.  HM,  that  the  evidence  was  proper,  and  the  custom  not  unrsaa* 
enable. 

OM,  also,  that  it  was  enor  to  reject  defendant's  evidence  that  be  bad  no 
knowledge  of  the  custom. 

Appeal  from  a  judgment  of  the  general  term  of  the  saperior 
oonrt  of  Buffalo  affirming  a  judgment  in  fiftTor  of  the  plaintifl^ 
entered  on  a  verdict  of  the  jury. 

Action  to  recover  a  balance  due  for  work  done  under  the  foUow- 
ing  contract: 

^  Buffalo,  N.  Y.,  January  18, 1869. 

"  We  hei^by  agree  to  do  the  plastering  work  of  house  now  being 
built  by  Oeorge  Bailey,  on  Main  street,  at  the  prices  named  below, 
m.: 

^'  For  one  coat  work,  twenty-five  cents  per  square  yard. 

'*  For  two  coat  work,  with  hard  finish,  thirty-three  cents  per  square 
yard. 

**  The  prices  to  include  all  labor  and  cost  of  material,  we  paying 
eaid  Bailey  the  invoice  price  for  all  laths  purchased  and  supplied  by 
him.  All  work  to  be  done  with  the '  International  Idme  Company's* 
lime ;  the  laths  to  be  securely  nailed  before  plastering^  and  all  work 
to  be  done  in  a  good,  workmanlike  manner,  and  to  the  satisfaction 
of  said  Bailey. 

**  Plastering  with  hydraulic  cement,  forty-five  cents  per  square 
yard,  to  be  done  in  a  good,  workmanlike  manner,  and  to  the  sati» 
fMtion  of  said  Bailey. 

•'WALLS  ALECK.'' 

The  plaintiff  claimed  pay,  and  charged  for  the  full  surfitoe  of  the 
walls,  without  deduction  for  doors,  windows,  cornices  and  base-boards. 
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The  defendant  contended  that^  under  the  contract,  he  was  only  to  pay 
for  the  plaster  actually  laid  on.  Plaintiff  proved,  defendant  object- 
ing, that,  at  the  time  the  agreement  was  made,  it  was  the  custom 
of  plasterers  in  Buffklo  to  measure  and  charge  for  the  entire  surface 
of  the  walls,  without  deductions  for  doors,  windows,  etc.  Defend- 
.^nt,  as  a  witness  in  his  own  behalf,  was  asked:  ^^When  you  made 
the  contract  had  you  any  knowledge  of  any  custom  in  Buffalo  of 
measuring  openings  in  measuring  plastering  ?  ^  This  was  objected 
to,  and  excluded  by  the  court 

The  court  charged  that  the  contract  was  to  be  construed  with 
reference  to  the  custom  of  the  place  where  made ;  that  such  custom 
must  be  reasonable  and  public,  general  and  uniform,  to  which 
defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  ftill  amount 
claimed* 

Benjamin  H.  Wittiams,  for  appellant 

David  F.  Day,  for  respondent. 

FoLOEB,  J.  The  contract  between  the  parties  was  in  writing* 
By  it  the  plaintiffs  were  to  fhrnish  the  material  for  the  plastering 
work  of  the  defendant's  house,  and  to  do  the  work  of  lapug  it  on. 
The  defendant  was  to  pay  them  for  the  work  and  material  a  price 
per  square  yard.  Of  course  the  total  of  the  compensation  was  to  be 
got  at  by  measurement  But  when  the  parties  came  to  determine 
how  many  square  yards  there  were,  they  differed.  The  query  was, 
the  square  yards  of  what  ?  Of  the  plaster  actually  laid  on,  or  of 
the  whole  side  of  the  house,  calling  it  solid,  with  no  allowanoe  for 
the  openings  by  windows  and  doors  ? 

And  it  is  not  to  be  said  of  this  contract,  that  it  was  so  plain  in  its 
terms  as  that  there  could  be  but  one  conclusion  as  to  the  mode  of 
measurement,  by  which  the  number  of  square  yards  of  work  should 
be  arrived  at  It  is  in  this  case  as  it  was  in  Hinton  r.  Loehsy  5  Hill, 
437.  There  the  work  was  done  at  so  much  per  day.  The  parties 
there  differed  as  to  how  many  hours  made  a  day's  work.  That  is, 
what  should  be  the  measurement  of  the  day  ?  And  there,  evidence 
of  the  usage  was  admitted,  not  to  control  any  rule  of  law,  nor  to 
contradict  the  agreement  of  the  parties,  but  to  explain  an  ambiguity 
in  the  contract    And  the  proof  showing  a  usage  among  carpenters 
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chat  the  day  was  to  be  measured  by  the  lapse  of  ten  hours,  it  was 
held  a  valid  usage ;  and  the  contract  was  interpreted  in  aocordance 
with  it   '  ;, 

So  in  Ford  v.  TirreU,  9  Gray,  401,  the  contract  was  to  build  the 
wall  of  an  octangular  cellar,  at  the  rate  of  eleven  cents  per  foot. 
The  only  question  was  as  to  the  mode  of  measurement.  The 
defendant  contended  that  the  inner  surface  of  the  wall* should  be 
the  rule.  The  plaintiff  claimed  that  an  additional  allowance  should 
be  made  for  the  necessary  work  at  the  angles  to  support  the  build- 
ing. It  was  held  that  the  agreement  as  to  the  compensation  was 
equivocal  and  obscure,  and  that  it  was  competent  to  prove  a  local 
usage  of  measuring  cellar  walls,  in  order  to  interpret  the  meaning 
of  the  language,  and  to  ascertain  the  extent  of  the  contract 

So  in  Lowe  v.  Lehman^  15  Ohio  St  179,  in  a  contract  to  furnish 
and  lay  up  brick  at  so  much  per  thousand,  the  controversy  was  as  to 
the  proper  mode  of  counting.  Evidence  of  a  local  usage,  to  esti- 
mate by  measurement  of  the  walls,  on  a  uniform  rule,  based  on  the 
average  size  of  brick,  making  slight  additions  for  extra  work  and 
wastage,  deducting  for  openings  in  wall,  )jnit  not  for  openings  in 
chimneys  nor  jambs,  nor  for  caps,  sills  nor  lintels,  was  admitted  as 
not  unreasonable.  So  in  Barton  v.  McKelway,  2  Zabriskie,  22  N.  J. 
165,  in  a  contract  to  deliver  certain  trees  from  a  nursery,  they  were 
to  be  not  less  than  one  foot  high.  The  dispute  was  as  to  the  measure- 
ment ;  and  evidence  was  held  competent  of  a  usage  in  that  trade  to 
measure  only  to  the  top  of  the  ripe,  hard  wood,  and  not  to  the  tip 
of  the  tree.  See,  also,  Wilcox  v.  Wood,  9  Wend.  846  ;  Orant  v.  Mad- 
*w,  16  M.  &  W.  ♦737. 

So  in  the  case  before  us.  How  shall  the  number  of  the  square 
yards  of  work  done  be  ascertained,  is  not  so  determinately  reached 
by  the  language  of  the  contract  as  that  the  law  can  say  there  was 
but  one  method  in  the  minds  of  the  parties,  and  this  is  it 

And  from  the  cases  above  cited,  it  appears  that  the  meanings  of 
words  may  be  controlled  and  varied  by  usage ;  even  when  they  ai^ 
words  of  number,  length  or  space,  usually  the  most  definite  in 
language. 

Every  legal  contract  is  to  be  interpreted  in  accordance  with  the 
intention  of  the  parties  making  it  And  usage  {urilh  a  limitation 
hereafternoticed),  when  it  is  reasonable,  uniform,  well  settled,  not  in 
opposition  to  fixed  rules  of  law,  not  in  contradiction  of  the  express 
terms  of  the  contract,  is  deemed  to  form  a  part  of  the  contract,  and 

Vol,  X.  — 52 
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to  enter  into  the  intention  of  the  parties.  Starkie  on  Er.  637,  *710 ; 
WiUiama  t.  Oilman,  3  Oreenlf.  276.  Parties  are  held  to  contract  in 
referenoe  tc  the  law  of  the  State  in  which  they  reside.  For  all  men, 
being  bound  ^to  know  the  law,  are  presumed  beyond  dispute,  to  con- 
tract in  reference  to  it  And  so  they  are  presumed  to  contract  in 
reference  to  the  usage  of  the  particular  place  or  trade  in  or  as  to 
which  they  enter  into  agreement  (1  Oreenlf.  on  Ev.,  §§  292-294 ; 
Broom's  Leg.  Max.  682,  *889, 890),  when  it  is  so  far  established  and 
so  far  known  to  the  parties  that  it  must  be  supposed  that  their 
contract  was  made  in  referenoe  to  it  2  Parsons  on  Cont.  541,  and 
cases  cited. 

Evidence  of  usage  is  received,  as  in  any  other  parol  evidence,  when 
a  written  contract  is  under  consideration.  It  is  to  apply  the  written 
contract  to  the  subject-matter,  to  explain  expressions  used  in  a 
particular  sense,  by  particular  persons,  as  to  particular  subjects,  to 
give  eflTect  to  language  in  a  contract  as  it  was  understood  by  those 
who  made  use  of  it  Per  Savage,  Oh.  J.,  Boorman  v.  Johnston^ 
12  Wend.  673. 

The  jury,  in  the  case  before  us,  have  found  the  existence  of  the 
nsage  contended  for  by  the  plaintiffs,  and  upon  evidence  which  well 
sustains  the  findmg.  The  same  evidence  shows  that  the  usage  was 
uniform,  continuous  and  well  settled.  Nor  was  it  one  which  was 
in  opposition  to  well-settled  principles  of  law,  or  which  was  unreas- 
onable. The  appellant  has  cited  to  us  Jordan  v.  Meredith,  3  Yeates^ 
318,  in  which  it  is  said  that  the  pretended  usage  of  plasterers  to 
charge  for  a  part  of  the  openings  is  unreasonable  and  bad.  The 
reason  there  given  why  it  is  so,  is  that  it  is  the  height  of  injustice 
to  charge  an  employer  with  materials  never  furnished.  But  as  to 
this  case,  it  is  to  be  remarked  that  this  expression  is  obiter.  For  it 
did  not  appear  that  the  jury  found  that  there  existed  the  usage 
commented  upon ;  and  the  decision  of  the  case  is  put  upon  the 
ground  that  there  was  no  proof  that  the  jury  had  been  goverened 
by  a  usage.  Again,  the  remark  is  confined  to  a  consideration  of 
the  material  furnished;  whereas,  the  usage  claimed  in  the  case 
before  us  is  concerned  as  well  with  labor  performed.  And  the  usage 
is  not  designed  to  obtain  payment  for  material  never  furnished.  It  is 
a  method  devised  for  more  conveniently  and  readily  ascertaining  the 
quantum  of  compensation  for  what  work  has  been  done  in  fact,  and 
what  material  has  been  in  fact  furnished.  It  is  agreeable  with  com- 
mon sense  that  it  is  more  difficult,  asking  more  skill  and  care. 
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requiring  more  time,  to  plaster  aboat  the  frames  of  doors  and 
windows,  and  along  the  edges  of  base-boards  and  oomioeSy  than  over 
tne  plain  nnintemipted  surface  of  wall  or  ceiling.  The  more  then, 
of  such  openings  or  obstacles,  the  more,  in  proportion  to  the  space 
of  plaster  actually  laid  on,  should  be  the  compensation.  And  it 
matters  not  in  law,  nor  in  reason,  how  the  amount  of  that  greater 
compensation  is  arrived  at;  whether  by  a  minute  and  precise  calcu- 
lation of  part  plain  and  of  part  broken  space,  at  a  greater  price  for 
the  square  yard  of  space  actually  covered,  or  by  an  assumption  that 
the  whole  surface  worked  upon  is  plain,  and  then  payment  be  made 
for  it  at  a  less  price  per  square  yard  thereof. 

The  aim  which  the  usage  takes,  is  at  a  compensation  which  shall 
be  just  to  employer  and  employed.  The  mode  of  reaching  it,  pro- 
posed by  the  usage,  does  not  infringe  upon  any  principle  of  law ; 
for  it  is  but  a  mode.  It  is  not  unreasonable ;  for  the  price  per  square 
yard  will,  in  the  rivalry  of  competition  for  the  work,  be  made  to 
:agree  in  amount  with  the  method  used  of  ascertaining  the  number 
of  yards.  And  the  difference  in  amount  of  material  furnished  will 
be  but  a  make- weight  in  determining  the  compensation  for  the  labor 
performed.    And  see  Lowe  v.  Lehman^  supra. 

These  views  dispose  of  the  points  made  by  the  appellant  in  this 
court,  save  the  one  that  the  trial  court  erred  in  overruling  the  ques- 
tion put  to  the  defendant  when  on  the  stand  as  a  witness  in  his  own 
behalf,  to  wit:  ^'  When  you  made  that  contract,  had  you  any  knowl- 
edge of  any  custom  in  Buffalo  of  measuring  openings  in  measuring 
))lastering  V^ 

It  does  not  appear,  from  the  printed  case,  on  what  ground  the 
objection  to  the  question  was  put  by  the  plaintifBg,  nor  on  what 
ground  it  was  disposed  of  by  the  court 

It  will  be  observed  that  the  inquiry  calls  for  ignorance  of  custwn. 

A  technical  ruling  would  dispose  of  the  i>oint  adversely  to  the 
appellant  For,  strictly  speaking,  custom  is  that  length  of  usage 
which  has  become  law.  It  is  a  usage  which  has  acquired  the  force 
of  law  (Bouv.  Law  Diet,  voce,  "Custom;'*  Hursh  v.  Nbrtfif 
40  Penn.  St.  241) ;  and  ignorance  of  the  law  will  not  excuse.  A 
general  custom  is  the  common  law  itself,  or  a  part  of  it  Thus  the 
allowance  of  days  of  grace,  on  a  bill  or  note,  is  a  custom  of  mer« 
eliants ;  but  it  is  established  by  a  usage  so  general,  so  long  con« 
tinned,  so  pervading  the  whole  commercial  world,  that  it  is  uni- 
versally understood  to  enter  into  every  bill  or  note  of  a  mercantile 
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character ;  and  to  form  so  completely  a  part  of  the  contract  that 
the  bill  or  note  does  not  become  due,  in  fact  or  in  law,  on  the  day 
mentioned  on  its  face,  but  on  the  last  day  of  grace.  Bank  of 
Washington  v.  TripUtty  1  Pet  (U-  S.)  25 ;  BodJUh  v.  Fox,  %Z 
Me.  90 ;  and  see,  per  Chancellor,  Sleght  v.  Hartshorne,  2  JohnSt 
531.  In  such  a  case,  a  party  would  not  be  heard  to  say  that 
he  was  ignorant  of  the  custom.  But  the  words  '^custom  and  usage'^ 
are  often  used  in  the  books  as  convertible  terms.  It  is  evident  that^ 
throughout  the  trial  in  this  case,  the  word  ^^  custom"  was  used  as  syn- 
onymous with  the  word  '*  usage."  It  is  proper  then,  to  treat  the  ques> 
tion  as  calling  for  the  ignorance  of  the  defendant  of  any  usage,  exist* 
ing  in  Buffalo  in  the  trade  of  the  plaintiffs,  such  as  was  claimed  by 
them.  And  without  doubt,  it  was  the  purpose  of  the  trial  court  to 
hold  that  the  defendant  could  not  make  proof  of  his  ignorance  in 
fact  of  the  usage  which  had  been  shown  by  the  plaintiffs  ;  and  thus 
a  question  is  raised,  which,  from  the  expressions  used  in  many 
decisions,  is  not  to  be  determined  without  a  seeming  departure  from 
some  previous  holdings.  There  are  many  cases  in  which  the  lan- 
guage used  would  seem  to  indicate  that  the  existence  of  a  usage  of  a 
trade,  profession  or  locality  having  been  shown,  the  presumption 
indisputable  arises  that  the  parties  did  contract  in  reference  to  it- 
Thus,  in  Sewett  v.  Corp.,  1  Garr.  ft  P.  392,  Best,  Gh.  J.,  says :  If 
there  is  a  general  usage,  applicable  to  a  particular  profession,  parties 
employing  an  individual  are  supposed  to  deal  with  him  according  to 
that  usage.  So  in  Mayor,  etc.,  v.  O^NeiU,  1  Penn.  St  342,  it  is  said : 
All  trades  have  their  usages  ;  and  when  a  contract  is  made  with  a 
man  about  the  business  of  his  craft,  it  is  framed  on  the  basis  of  its 
usage,  which  becomes  part  of  it,  except  when  its  place  is  occupied  by 
particular  stipulations.  It  is  apprehended  that  this  form  of  expres- 
sion means  only  this :  that  the  facts  and  circumstances  of  the  case  are 
such,  that  the  usage  is  of  so  long  continuance,  so  well  established,  so 
notorious,  so  universal  and  so  reasonable  in  itself,  as  that  the  pre- 
sumption is  violent  that  the  parties  contracted  with  reference  to  it^ 
and  made  it  a  part  of  their  agreement  There  are  cases,  too,  whera 
such  form  of  utterance  has  been  used  in  which  both  parties  were  of 
the  same  trade  or  kind  of  business ;  and,  therefore,  the  usage  proven 
was  of  the  technicalities  of  their  calling,  of  which  it  was  held  they 
might  not  profess  ignorance.  There  are  cases,  too,  of  principal  and 
agent,  where  one  has  been  set  by  another  to  do  acts  in  a  particular 
business,  to  be  done  at  a  particular  locality,  as  on  stock  exchange^ 
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where  the  power  to  deal  is  a  privilege  obtained  by  payment  of  a  fee, 
4md  is  restricted  to  a  body  which  has,  for  its  regulation  and  goveni- 
ment,  come  under  certain  prescribed  rules  or  established  usages ;  and, 
as  the  agent  could  not  do  the  will  of  his  principal,  nor  could  the 
principal  himself,  save  in  conformity  with  those  rules  or  usages,  it  is 
held  that  the  principal  must  be  bound  thereby,  whether  cognixant 
of  them  or  not;  and  that  ignorance  will  not  excuse  him.  Pollock 
y.  Stables,  12  Q.  B:  766.  It  is  to  be  considered,  too,  that  these 
decisions  (many  of  them  certainly)  were  of  a  time  when  parties 
were  not»  as  a  general  rule,  called  to  testify  in  their  own  behalf,  and 
when  express  evidence  of  knowledge  or  of  ignorance  of  a  usage 
<oould  not  ordinarily  be  given ;  and  when  the  fact  of  knowledge  or 
of  ignorance  was  to  be  reached  only  as  the  result  of  a  presumption 
or  inference  from  the  other  feyoU  established  in  the  case.  Doubt- 
less, if  a  custom  is  ancient,  very  general,  and  well  known,  it  will 
often  be  a  presumption  of  law  that  the  party  had  knowledge  of  it 
See  Clayton  v.  Gregsotiy  5  A.  ft  K  302. 

It  would  seem,  however,  that  upon  principle,  for  a  party  to  be 
bound  by  a  local  usage,  or  a  usage  of  a  particular  trade  or  profes- 
jiion,  he  must  be  shown  to  have  knowledge  or  notice  of  its  existence. 
Id.  For  upon  what  basis  is  it  that  a  contract  is  held  to  be  entered 
into  with  reference  to,  or  in  conformity  with,  an  existing  usage? 
Usage  is  engrafted  upon  a  contract  or  invoked  to  give  it  a  meaning, 
on  the  assumption  that  the  parties  contracted  in  reference  to  it ; 
that  is  to  say,  that  it  was  their  intention  that  it  should  be  a  part  of 
their  contract  wherever  their  contract  in  that  regard  was  silent  or 
obscure.  But  could  intention  run  in  that  way  unless  there  was 
knowledge  of  the  way  to  guide  it?  No  usage  is  admissible  to  influ- 
ence the  construction  of  a  contract  unless  it  appears  that  it  be  so 
well  settled,  so  uniformly  acted  upon,  and  so  long  continued,  as  to 
raise  a  fair  presumption  that  it  was  known  to  both  contracting 
parties,  and  that  they  contracted  in  reference  thereto.  See  Rush' 
forth  V.  ffadfieldy  7  East,  224.  There  must  be  some  proof  that  the 
•contract  had  reference  to  it,  or  proof  arising  out  of  the  position  of 
the  parties,  their  knowledge  of  the  course  of  business,  their  know!- 
odge  of  the  usage,  or  other  circumstance  from  which  it  may  be 
inferred  or  presumed  that  they  had  reference  to  it.  Bodfish  r.  Ibx^ 
MuprOy  p.  96. 

Frequent  are  the  expressions  in  the  later  authorities  that,  when 
the  usage  is  of  a  particular  trade  or  locality,  it  must  appear  that  it 
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was  known  to  a  party  before  he  is  bound  by  it,  so  as  to  make  it  • 
part  of  his  contract.  In  Bradley  v.  Wheeler,  44  N.  Y.  500,  it  i» 
said,  though  not  perhaps  absolutely  necessary  to  be  said  in  the  decis- 
ion of  that  case,  that  local  custom  could  not  affect  the  plaintiib 
without  proof  that  they  had  knowledge  or  notice  of  it.  In  Higgins 
Y.  Moore,  34  N.  Y.  425,  it  is  said  (with  the  same  qualification,  it  i» 
to  oe  received,  however) :  *^  The  usage  being  local,  its  existence  must 
be  clearly  proved  to  have  been  known  to  the  plaintiffs  at  the  time.'^ 
And  it  appears  that,  in  that  case,  the  plainti£b  showed  affirmatively 
that  they  understood  the  usage  t6  be  the  reverse  of  that  set  up  by 
the  defendants  and  found  by  the  referee  to  exist  In  Esterly  v.  Goley 
8  Corns.  503,  it  is  said  that,  where  there  is  a  general  usage  in  any 
particular  trade  or  branch  of  business  to  charge  or  allow  interest,, 
parties  having  knowledge  of  the  usage  are  presumed  to  contract  in 
reference  to  it  And  again,  in  the  same  case,  that  if  proof  of  the 
existence  of  the  usage  had  been  followed,  with  proof  that  the  defen- 
dant had  knowledge  thereof,  the  case  would  have  been  made  out 

In  Dawson  v.  Kittle,  4  Hill,  107,  it  is  said  that  the  usage  must 
be  known  to  the  party  at  the  time  of  contracting,  or  he  must  be 
presumed  to  have  known  and  assented  to  it  In  Wheeler  v.  Ifenh 
bo^ild,  5  Duer,  39,  it  is  expressly  held  that  proof  of  a  local  usage  can 
never  be  received  to  vary  the  oonstmction  which  the  law  would 
otherwise  give  to  a  contract,  unless  it  is  clearly  proven  that  its 
existence  was  known  to  the  parties,  and  that  their  contract  was 
made  in  reference  to  its  terms.  The  judgment  in  the  case  last  cited 
was  affirmed  in  this  court,  16  N.  Y.  893.  The  usage  sought  to  be 
availed  of  was  here  pronounced  illegal  and  void ;  and  the  holding 
above  extracted  was  not  noticed. 

Kirehn&r  v.  Venue,  13  Moore  Priv.  Goun.  Oases,  861,  was  a  case 
in  which  a  usage  of  shipping  merchants  at  Liverpool  was  shown  to 
affect  a  question  of  freight  to  Sydney,  in  New  South  Wales,  against 
a  party  living  at  the  latter  place.  Proof  was  admitted  to  show  that 
the  usage  was  unknown  at  Sydney.  It  was  held  that  this  proof  was 
prevalent,  and  that  evidence  of  the  usage  of  a  particular  place  is 
admitted  only  on  the  ground  that  the  parties  who  contracted  are 
both  cognisant  of  the  usage,  and  must  be  presumed  to  have  made 
their  agreement  in  reference  to  it  In  Oaldwdl  v.  Dawson,  4  Meto> 
(Ky.)  131,  it  is  held,  that  it  must  appear  that  the  party  had  actual 
knowledge  of  the  usage,  or  the  evidence  must  be  such  as  to  clearly 
authorize  the  presumption  that  he  had  knowledge  of  it    And 
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farther,  that  the  fact  that  one  party  had  knowledge  of  the  usage, 
and  sapposed  that  it  would  enter  into  the  contract,  is  not  sufficient 

In  Barnard  y,  Kellogg,  10  Wall  383,  it  is  said  that  usage  is  used 
as  a  mode  of  interpretation,  on  the  theory  that  the  parties  knew  of  its 
existence,  and  contracted  with  reference  to  it;  and  that  the  conduct 
of  the  parties  in  that  case  showed  clearly  that  they  did  not  know  of 
this  custom,  and  could  not  therefore  have  dealt  with  reference  to  it 
See,  also,  Martin  v.  Mdynard,  16  N.  H.  166 ;  Dodge  r.  Favor,  15 
Gray,  82;  Fislier  t.  /Sargent,  10  Cush.  250;  Stevens  v.  Reeves,  9 
Pick.  200. 

Not  only  the  existence  of  snoh  a  usage,  but  whether  knowledge 
of  it  exists  in  any  particular  case^  is  a  question  of  fact  for  the  jury. 
10  Gush.,  supra;  Winsor  t.  Dilkuway,  4  Meta  2;^1. 

Of  course  then,  it  is  to  be  established  or  negatived  in  all  its  essen- 
tials, as  well  as  to  knowledge  as  to  any  other,  by  the  same  character 
and  weight  of  evidence  as  are  necessary  to  maintain  other  allega- 
tions of  &ct  It  may  be  established  by  presumptive,  as  well  as  by 
direct  evidence.  Nor,  on  the  other  hand,  is  it  exempt  from  the 
difficulty,  that  a  presumption  may  not  prevail  against  direct 
evidence  to  the  contrary  of  it  The  jury  may  presume,  from  all 
the  circumstances  of  the  case,  that  knowledge  or  notice  existed. 
Thus,  in  the  case  before  us,  it  was  in  proof  that  this  usage  had 
existed  in  Buflhlo  for  twenty  years  or  over,  that  the  defendant  did 
then  reside  in  that  city,  and  had  resided  there  for  ten  years,  and 
that  he  had  been  reared  as  an  engineer  and  builder.  From  these 
and  other  facts  in  the  case,  the  jury  might  have  made  a  legitimate 
presumption,  that  the  defendant  came  into  this  agreement  with 
knowledge  or  notice,  and  in  view  of  the  existence  of  this  usage. 
But  it  would  have  been  a  presumption,  and  of  fact 

We  have  seen  that  there  are  usages  which  have  become  so  general 
and  so  universally  received  and  acted  ui>on,  as  that  they  have 
become  a  part  of  the  common  law,  and  no  one  can  be  heard  to 
profess  ignorance  of  them.  But  it  is  equally  true  that  there  are 
usages  so  restricted  as  to  locality,  or  trade,  or  business,  as  that 
ignorance  of  them  is  a  valid  reason  why  a  party  may  not  be  held  to 
have  contracted  in  reference  to  them.  There  are  many  cases  of  this 
kind  collected  in  notes  in  Broom's  Legal  Maxims.  See  p.  684, 
(*691,)  notes  2  and  3. 

It  seems  then,  to  come  to  this :  Is  the  presumption,  which  the 
jury  may  thus  make  conclusive,  or  may  not  that  presumption  be 
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repelled  by  express  negatory  proof  of  ignorance?  When  the 
defendant  proposed,  by  the  question  whioh  was  rejected,  to  offer 
evidence  tending  to  show  his  ignorance  of  the  existence  of  the 
usage,  he  claimed  no  more  than  to  exercise  the  right  of  attempting, 
by  direct  eyidence,  to  repel  the  presumption  of  his  knowledge, 
which  might  without  that  proof,  or  perhaps  in  opposition  to  it,  be 
made  from  the  facts  of  the  case. 

It  is  for  the  jury  then,  under  proper  instructions  from  the  court, 
to  take  all  the  evidence  in  the  case;  that  as  to  the  existence,  dura- 
tion and  other  characteristics  of  the  custom  or  usage,  and  that  as  to 
the  knowledge  thereof  of  the  parties;  and  therefrom  to  determine 
whether  there  is  shown  a  custom  of  such  age  and  character,  as  that 
the  presumption  of  law  will  arise,  that  the  parties  knew  of,  and  con- 
tracted in  reference  to  it ;  or  whether  the  usage  is  so  local  and 
particular,  as  that  knowledge  in  the  party  to  be  charged,  must  be 
shown  affirmatively  or  may  be  negatived. 

In  this  view  it  was  proper  for  the  defendant  to  put  and  answer 
the  question  rejected.  For  the  jury  had  yet  to  determine  the  ques- 
tion of  the  existence  and  characteristics  of  the  usage  or  custom ; 
and  as  it  was  not  to  be  assumed  what  their  verdict  thereon  would 
be,  it  was  needful  that  they  have  before  them  all  the  elements, 
ofTered  by  either  party,  which  would  assist  in  the  correct  determina- 
tion of  all  the  questions  which  could  arise. 

In  my  judgment,  the  trial  court  should  have  admitted  the  ques- 
tion. 

For  this  reason,  the  judgment  should  be  reversed  and  a  new  trial 
oidered,  with  costs  to  abide  the  event  of  the  action. 

All  concur,  except  Pbokhak,  J.,  dissenting. 
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LjuruTG  T.  Thb  Nbw  Yobk  Ojsntbal  IUilboab  Ookpavt, 

appellant. 

(4eN.T.  6SL) 

MuUr  and  aerwuU — negHgenoe — UabUUy  of  nuut&r  for  injwriM  to  Mrtofil— 

eorpor<Uion$. 

Defendant  employed  a  oomx>etent  agent,  whose  duty  it  was  to  engage  men 
for  its  service.  The  agent  hired  one  W.,  as  foreman,  who  was  competent 
and  skillful  at  the  time,  but  who  subsequently  acquired  habits  of  intoxica- 
tion, which  were  known  both  to  the  agent  and  to  the  plaintiff.  W.,  while 
Intoxicated,  directed  two  incompetent  men  to  erect  a  scaffold,  which  they  did 
so  unskillf ully,  that,  while  plaintiff,  an  employee  of  defendant,  was  upon  it 
in  the  discharge  of  his  duties,  it  fell,  injuring  him.  In  an  action  to  recorer 
damages,  held,  (1)  That  defendant  was  chargeable  with  the  negligence  of 
its  agent  in  retaining  W.  in  its  employ  after  knowledge  of  his  incompetency ; 
(2)  That  it  was  a  question  for  the  Jory  whether  plaintiff  was  guilty  of  con- 
tributory negligence  In  remaining  In  defendant's  service  after  knowledge  of 
the  incompetency  of  W. 

Appeal  from  an  order  of  the  general  term  of  the  supreme  court 
aflSrming  an  order  of  the  special  term,  denying  a  motion  for  a  new 
trial  and  refusing  to  set  aside  a  verdict  for  the  plaintiff. 

The  action  was  brought  to  recover  damages  for  injuries  received 
hj  plaintiff  while  in  defendant's  employ,  through  the  alleged  negli- 
l^ence  of  the  latter.    The  opinion  states  the  case. 

Matthew  Hale  and  Samuel  Handy  for  appellant  A  master  is 
not  liable  to  one  servant  for  injuries  occasioned  by  the  negligence 
•of  another.  Farwell  v.  The  Boston  a^id  Worcester  fi.  R.  Co.,  4 
Mete.  49;  Priestley  v.  Fowler y  3  M.  &  W.  1;  Brown  v.  Maxwell^  6 
Hill,  592;  Wright  v.  N.  Y.  C.  R.  R.  Co.,  25  K  Y.  562;  Wilson  v. 
Merry,  L.  R.  1  Scotch  App.  326;  Wartier  v.  Erie  Railway  Co,,  39  N. 
Y.  468.  This  rule  applies  to  a  railroad  corporation  as  well  as  to  a 
person.  Hard  v.  Vt  &  Canada  R,  R,  Co,,  32  Vt.  473 ;  Warner  v.  Erie 
Railway  Co.,  39  K  Y.  468 ;  Wilson  v.  Afmry,  supra  ;  Wright  v.  iV. 
Y.  C.  R.  R.  Co.,  supra;  Gallagher  v.  Piper,  16  C.  B.  (N.  S.)  669. 
The  rule  includes  negligence  of  a  servant  in  employing  workmen 
for  a  given  work,  Wright  v.  iV.  F.  C.  R.  R.  Co.,  25  N.  Y.  572.  A 
«uperior  is  liable  only  for  his  -own  negligence;  he  cannot  warrant 
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the  oompetenoy  of  his  servants.  Tarrant  v.  Webb^  5  L.  J.  (N.  S.) 
Cr.  P.  263 ;  89  E.  0.  L.  796 ;  Wam&r  v.  Erie  Railway  Cb.,  39  N.  T. 
i68  Wright  y.  JK  F.  C.  R.  R.  Co.,  25  id.  666,  667.  There  was  no 
uegligenoe  on  the  part  of  defendant  in  failing  to  famish  suitable 
means  and  materials.  Wigmore  Y.Jay,  6  Exch.  354;  FeUhamY. 
England,  L.  R,  2  Q.  B.  33 ;  WiUon  y.  Merry,  L.  R,  1  Scotch  Appu 
326.  Knowledge  by  plaintiff  of  the  incompefcenoj  of  his  fellow- 
laborers,  or  the  insnfficienoy  or  defectiyeness  of  the  machinery,  was 
a  bar  to  his  recovery.  Priestley  y.  Ibwler,  3  M.  &  W.  7 ;  25  N.  Y. 
566,  567,  and  oases  cited ;  Loonam  v.  Brockway,  3  Bob.  74 ;  Davis  v* 
Det.  and  MiL  R.  R.  Co.,  20  Mich.  105.  The  court  erred  in  admitting 
Goleby's  declarations  in  regard  to  Westman.  Luby  v.  H.  R.  R.  R. 
Co.,  17  N.  Y.  131, 133.  The  court  below  erred  in  deciding  it  had 
no  power  to  reduce  the  damages  without  granting  a  new  triaL 
RusseU  V.  Ooun,  20  N.  Y.  81 ;  Murray  v.  J7.  R.  R.  R.  Co.,  47  Barb. 
96;  3  Graham  and  Wat  on  New  Trials,  1162,  1165;  Hodges  y. 
Hodges,  5  Mete.  205. 

A.  J.  Parker,  for  respondent. 

FoLOBB,  J.  Viewing  the  case  as  the  jury  would  have  been  war* 
ranted  in  doing,  it  comes  in  the  main  to  this. 

The  plaintiff  with  others,  he  and  they  being  fellow-servants  of  the 
defendant,  were  engaged  in  the  course  of  their  ordinary  service,  in 
the  performance  of  a  work  for  the  defendant,  to  do  which  it  was 
necessary  that  there  should  be  put  up  a  scaffold  for  them  to  stand 
upon. 

One  Westman,  the  foreman  of  these  men,  directed  one  Churchill 
and  another  to  put  up  the  scaffold.  There  is  some  dispute  in  the 
testimony  as  to  who  the  other  was ;  but  the  jury  might  properly 
have  found  that  one  Foreman  was  the  person  who,  by  direction  of 
Westman,  helped  Churchill.  Churchill  had  been  in  the  employ  of 
the  defendant  for  some  months,  engaged  in  different  kinds  of  sub- 
ordinate service.  It  is  not  shown  for  what  particular  service,  if  for 
any  particular  service,  he  was  hired  by  Coleby,  who  was  the  agent 
of  the  defendant  to  hire  these  men.  Nor  was  it  shown  that  he  was 
not  skillful  and  competent  to  do  that  for  which  he  was  hired,  and 
in\  fact  to  do  all  that  was  put  upon  him  to  do  before  the  task  of 
building  this  scaffold.  Foreman  is  not  shown  to  have  been  hired 
by  the  defendant    Coleby  testified  that  he  did  not  know  him,  and 
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that  his  name  was  not  upon  the  pay-rolls  of  the  defendant  The 
plaintiff  testified  that  the  day  of  the  accident  was  ^e  first  day  on 
which  he  had  seen  him  there.  Ohnrohill  oonld  not  say  that  Fore- 
man had  worked  there  after  the  accident ;  but  there  was  testimony 
that  he  was  at  work  on  that  day,  with  Ohurchill,  in  patting  np  this 
scaffold.  The  jury  could  rightly  find,  or  infer  from  what  was  testified, 
that  Foreman  was  in  £eK)t  at  work  on  that  day  in  the  defendant's  busi- 
ness, and  that,  by  the  direction  of  Westman,  Foreman  and  Churchill 
put  up  this  scaffold.  See  AUharf  y.  Wolfe,  22  N.  Y.  355.  The  scaffold 
fell  with  some  of  the  men  upon  it,  and  the  plaintiff  was  seriously 
injured  by  the  fall,  he  being  among  those  upon  it  by  direction  of 
Westman. 

The  scaflbld  fell  from  a  defect  in  its  construction ;  this  defect  was 
mainly  from  building  it  with  timbers  too  small  in  size,  and  too  poor 
in  quality,  being  cross-grained  and  hence  weak. 

There  was  no  lack  of  good  and  proper  material,  which  could  haTO 
been  as  readily  got  at.  Indeed,  there  was  an  abundant  supply  of 
proper  material ;  but  the  insufficient  timbers  which  were  used  were 
taken  from  the  mass  by  Churchill  and  Foreman,  either  from  a 
lack  of  skill  to  select  better,  or  from  a  lack  of  faculty  to  pe> 
oeiye  the  necessity  of  using  stronger,  or  from  a  lack  of  strengdi 
to  handle  and  lift  larger  and  heavier  timbers,  or  from  these  three 
causes  combined.  It  was,  at  all  events,  from  the  unskillfulness  and 
incompetency  of  Churchill  and  Foreman  for  this  particular  work, 
that  the  scaffold  was  so  unsafely  built  that  it  fell. 

The  plaintiff  knew  that  the  scaffold  was  built  by  some  of  those 
there  engaged  at  work.  He  did  not  know  who  were  the  individuals 
that  built  it,  nor  the  manner  in  which  it  was  built,  nor  having 
seen  it  while  they  were  building  it,  nor  until  by  the  direction  of 
the  foreman  he  stepped  upon  it 

Westman,  the  foreman,  was  a  competent  man  in  skill  and  nat- 
ural judgment  It  does  not  appear  that,  at  the  time  he  was  hired 
for  the  defendant,  he  had  acquired  any  habit  which  detracted  from 
his  competency.  At  the  time  of  this  work,  however,  he  was  not  tem- 
perate in  strong  drink.  The  testimony  tended  to  show  thaj;  he  was 
drunk  on  the  day,  and  near  the  time  of  the  accident  The  testimony 
does  not  show  directly,  though  it  is  an  inference  which  a  jury  might 
make  fairly,  that  his  condition  in  that  respect  was  a  cause  of  the 
injury  to  the  plaintiff;  for  they  inight  well  infer  that,  if  his  facul- 
feiefl  had  been  without  confusion  from  strong  drink,  he  would  not 
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haTe  pat  these  bids,  deficient  in  judgment  and  strength,  to  a  work 
requiring  discretion  and  power,  or  would  have  inspected  the  result 
of  their  work  before  using  it 

The  plaintiff  well  knew  the  habits  of  Westman  in  this  particular, 
and  knew  that  he  was  drunk  on  this  day,  not  only  at  the  time  of 
the  accident^  but  before,  and  that  he  had  been  drunk  on  days  before 
that  T^e  testimony  tended  to  show  that  Goleby  had  knowledge 
of  Westman's  habits.    The  jury  might  so  have  found. 

Such  being  the  fact,  if  the  plaintiff  has  ground  of  action  against 
the  defendant  for  this  injury  and  the  resultant  damage,  it  must  be 
found  in  the  want  of  skill,  and  in  the  incompetency  of  Churchill 
and  Foreman  and  in  the  use  of  them  by  Westman  for  the  work  of 
erecting  the  scaffold.  Indeed,  it  may  be  stated  yet  more  narrowly, 
and  it  must  be  found  alone,  in  the  use  of  these  two  young  men  for 
this  work  by  Westman.  For  it  is  not  shown  that  Churchill  was 
hired  for  this  kind  of  work,  or  for  work  of  this  importance  to  others. 
The  employment  of  him  was  not  like  that  of  one  to  act  as  an  engi- 
neer for  the  peculiar  duty  of  managing  an  engine,  or  as  a  switch- 
man to  attend  to  a  switch,  but  it  was  general.  The  proof  shows 
that  the  labor  he  performed  was  miscellaneous,  not  altogethei  that 
of  a  mechanic ;  and  the  particular  work  to  which  he  went  was  not 
because  he  was  hired  for  that  specifically,  but  because  he  was  set  at 
that  by  his  immediate  superior.  From  the  time  of  his  hiring  until 
this  occurrence,  it  does  not  appear  that  he  was  incompetent  to  do 
that  for  which  he  was  employed  and  at  which  he  was  put.  It  does 
not  appear  that  Foreman  was  hired  at  all  by  the  defendant,  or  by 
Coleby  their  agent  to  hire  men.  Coleby,  who  hired  the  men,  and 
had  hired  Churchill,  neither  hired  him  for  this  purpose,  nor  did  he 
set  him  at  this  work ;  on  the  contrary,  Coleby  testified  that  this 
scaffold  was  built  without  his  knowledge,  and  that  he  had  instructed 
Westman,  the  plaintiff,  and  the  others  who  were  to  risk  themselves 
upon  the  scaffold,  to  build  the  first  two,  and  showed  them  where 
they  should  get  the  lumber  for  the  purpose,  and  in  this  he  is  not 
contradicted.  It  is  not  possible  then  to  contend  that  the  defendant 
was  negligent  in  the  fact  of  taking  generally  into  his  employment 
Churchill,  or  suffering  Foreman  to  labor  without  especial  hiring, 
though  for  some  kinds  of  service  they  were  without  skill  and  were  in** 
competent,  so  long  as  they  should  not  be  put  at  that  which  they  were 
not  competent  and  skillful  to  do.  The  negligence  was  in  putting  them 
to  the  service  of  erecting  this  scaffold.    It  begins  theie  and  dates  no 
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fitffther  back.  And  it  is  upon  the  basis  of  that  negligence  that  the 
defendant  must  be  found  liable,  if  liable  at  all.  And  conceding  that 
there  was  negligence  in  directing  these  lads  to  the  work  of  putting 
up  this  scaffold^  that  negligence  cannot  be  traced  further  back  than 
to  Westman.  For  he,  thus  put  in  charge  of  this  gang  of  men,  to 
supenrise  aud  direct  them  in  this  work,  was  supplied  by  Ooleby  his 
immediate  superior,  with  other  competent  men  in  numbers  enough, 
and  with  fit  materiaL  It  would  not  have  been  Goleby's  negligence, 
if  Westman  had  not  used  the  fit  materiaL  It  was  not  Goleby's  neg- 
ligence that  Westman  did  not  use  the  competent  men. 

With  the  reservation,  however,  from  these  last  two  statements, 
of  any  negligence  of  Ooleby,  in  continuing  in  the  employ  of  the 
defendant  a  man  of  Westman's  habits  after  notice  or  knowledge 
ihereo£ 

Nor,  with  the  same  reservation,  was  it  the  negligence  of  the 
defendant,  or  of  any  of  its  agents,  other  than  Westman. 

We  have  thus  presented  to  us  this  case.  One  servant  of  a  com- 
mon master  is  injured  by  the  negligent  act  of  a  fellow-servant  of  a 
rank  one  step  higher.  The  act  of  negligence  in  the  fellow-servant 
18  the  result  of  an  incompetency  which  did  not  exist  when  he 
entered  the  employment  of  the  master.  It  is  not  permanent,  but 
occasional,  and  produced  by  evil  habits,  the  existence  of  which  was 
known  before  and  at  the  time  of  the  injury,  both  to  the  servaut  in- 
iured  and  to  the  hiring  agent  of  the  master. 

Most  of  the  principles  of  law  which  are  to  be  applied  to  these 
facts,  and  to  determine  the  relative  rights  of  the  servant  injured  and 
the  master,  are  settled  in  this  State,  and  must  be  conceded. 

A  master  is  not  liable  to  those  in  his  employ  for  injuries  resulting 
from  the  negligence,  carelessness  or  misconduct  of  a  fellow-servant 
engaged  in  the  same  general  business.  Nor  is  ihe  liability  of  the 
master  enlarged  when  the  servant  who  has  sustained  an  injury  is  of 
a  grade  of  the  service  inferior  to  that  of  the  servant  or  agent  whose 
negligence,  carelessness  or  misconduct  has  caused  the  injury,  if  the 
services  of  each,  in  his  particular  labor,  are  directed  to  the  same 
general  end.  And  though  the  inferior  in  grade  is  subject  to  the 
control  and  directions  of  the  superior  whose  act  or  omission  has 
caused  the  injury,  the  rule  is  the  same.  Nor  is  it  necessary,  to 
exempt  the  master  from  liability,  that  the  sufferer  and  the  one  who 
causes  the  injury  should  be  at  the  time  engaged  in  the  same  par- 
work.    If  they  are  in  the  employment  of  the  same  master. 
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engaged  in  the  same  oonunon  work  and  pertonning  duties  and 
Tioee  for  the  same  general  porpoees,  the  master  is  not  liable. 

These  rales  seem  to  have  been  laid  down  with  oare,  after  dne  oon* 
Sideration,  to  be  sustained  by  reason,  to  have  been  assented  to  bj 
more  than  a  bare  majority  of  this  courts  in  at  least  two  instances,  at 
some  interval  of  time,  and  should  be  adhered  to  in  any  case  the 
facts  of  which  bring  it  within  the  purriew  of  them.  See  Wright  r. 
y.  T.  a  B.  R,  25  N.  Y.  562;  Warner  y.  Brie  Railway,  39  id. 
488,  and  the  cases  cited  in  them. 

The  cases  cited  hold,  further,  that  the  master  is  liable  to  a  servant 
for  his  (the  master's)  own  personal  negligence,  or  want  of  care  and 
prudence,  and  for  his  own  personal  act  or  misconduct  occasioning 
injury  or  damage  to  the  servant  And  such  negligence,  want  of 
care  and  prudence,  act  or  misconduct,  may  be  shown  in  the  mis- 
management of  the  master's  affairs  in  the  selection  and  employment 
of  incompetent  and  unfit  agents  and  servants,  or  the  furnishing  of 
improper  and  unsafe  machinery,  implements,  facilities  or  materials 
for  the  use  or  labor  of  the  servant.  Id. 

And  to  charge  a  master  with  liability  to  one  servant  for  an  injury, 
on  the  ground,  that  he  has  selected  and  employed  another  unskill- 
ful and  incompetent  servant,  it  must  appear  that  the  injury  com- 
plained of  was  the  result  of  the  want  of  skill  and  competency  of 
the  other.    25  N.  Y.,  supra. 

So  far,  we  doubt  not  that  the  learned  counsel  for  the  appellant 
and  respondent  respectively  would  agree.  But  just  here  arise  points 
of  difference. 

The  appellant  claims,  as  we  understand  its  position  to  be,  that  it 
acts  through  a  board  of  directors,  and  acts  immediately  in  no  other 
way;  and  that  when  the  board  of  directors,  itself  composed  of  dis- 
creet, prudent  and  honorable  men,  has  selected  and  employed  skUl- 
fhl  and  competent  general  servants,  agents  or  superintendents,  it 
has  done  its  whole  duty  to  tho  servants  of  lower  rank,  who  shall,  in 
turn,  be  selected  and  employed  by  those  of  general  powers  and 
duties.  The  negligence,  it  is  claimed,  of  these  general  servants, 
agents  and  saperintendents,  is  not  the  negligence  of  the  corporate 
body,  nor  of  the  board  of  directors  through  which,  in  the  first 
instance,  the  corporate  body  acts;  but  that  it  is,  so  far  as  a  servant 
of  the  corporate  body  in  any  rank  is  concerned,  the  negligence  of  a 
ibllow-servant,  for  which  the  master  is  not  liable.  And  it  is  claimed 
that  the  rule  we  have  above  extracted  (to  wit :  that  the  negligence^ 
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want  of  care  and  pradenoe^  aot  or  misoondaot  of  the  master^  may  be 
flhown  in  the  selection  and  employment  of  incompetent  and  unfit 
agents  and  serrants)  is  only  applicable  when  such  selection  and 
employment  is  by  the  master  in  person,  and  not  through  a  general 
or  superior  agent ;  and  that  such  rule  is  to  be  governed  by  the 
other  rule  extracted  aboye  (and  which  the  defendant  claims  to  be), 
that  the  master  is  liable  to  a  servant  only  for  his  oton  personal  neg- 
ligence or  want  of  care  and  prudence,  and  for  his  own  personal  act 
or  misconduct  occasioning  injury  and  damage  to  the  servant  And, 
indeed,  taking  another  rule  above  given,  in  the  full  scope  of  the 
•general  language  in  which  it  is  laid  down,  unrestricted  by  the  con- 
siderations and  the  circumstances  of  cases  which  must  always  affect 
and  limit  most  general  rules  in  some  degree,  it  is  to  be  confessed 
that  it  seems  that  they  have  literal  show  of  authority  for  their  posi- 
tion. It  is  said  that  if  two  servants  are  in  the  employ  of  the  same 
master,  engaged  in  the  same  common  enterprise,  and  performing 
duties  and  services  for  the  same  general  purposes,  the  master  is  not 
liable.  25  N.  Y.,  supra,  p.  565.  Now,  it  is  apparent  that  the  agent 
who  selects  a  machine  to  be  used  in  the  business  of  the  master, 
speaking  generally,  is  in  the  employment  of  the  same  master.  He 
is  engaged  in  the  same  common  enterprise,  and  performing  a  duty 
and  a  service  for  the  same  general  purposes  of  the  master.  And  so 
of  the  agent  who  selects  and  hires  men  to  aot  in  that  business.  It 
is  necessary  for  that  business,  to  aid  the  common  enterprise,  and  to 
advance  those  general  purposes,  that  machines  should  be  had  and 
men  hired,  and  the  agent  who  attends  thereto  performs  a  service  to 
that  end.  The  position  has  also  in  its  favor  a  judicial  assertion 
more  specific  than  this.  In  Wright  v.  N.  T.  0.  R.  £.,  supra,  the 
learned  judge  who  delivered  the  opinion,  after  intimating  (p.  571) 
that  it  is  at  least  debatable  whether  the  defendant  in  that  case  was 
responsible  to  the  other  of  its  servants  for  the  proper  )>erformance 
of  the  delegated  power  in  the  selection  and  hiring  of  engineers  by 
Upton,  the  agent  of  the  defendant,  who  was  charged  with  that 
duty,  goes  on  to  say:  That  in  the  exercise  of  power  there  in  ques- 
tion (which  was  to  select  one  from  a  body  of  engineers  to  run  an 
engine  on  a  particular  trip),  Upton  was  acting  as  the  servant  of  the 
company,  in  concert  with  every  other  person  having  any  duty  to 
perform,  in  respect  to  that  particular  purpose ;  and  after  saying  (p. 
Vt%)  that  the  cases  cited  show  that  for  the  negligence  of  a  foreman 
^  a  superintendent  the  master  is  no  more  liable  than  for  the  negli  • 
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genoe  of  Miy  other  Bervant,  h^  remarks  that  it  oan  make  no 
ence  in  principle  that  the  negligence  is  in  the  selection  of  the 
materials,  the  implements  or  the  agents  for  the  performance  of  a 
given  work,  instead  of  directing  the  time,  mode  or  manner  of  doing 
the  work.  And  this  proposition  has  more  significance,  from  the 
fact  that  the  decision  of  this  court  in  the  case  reversed  the  judgment 
of  the  supreme  court  therein,  in  giving  which  the  court  held :  "  That 
the  power  to  employ  servants  may  be  delegated  by  the  principal,, 
and  this  must  generally  be  so  when  the  principal  is  a  corporation. 
When  the  principal  so  acts  by  agent,  he  will,  upon  general  princi- 
pies,  be  liable  for  the  negligence  of  the  agent.  This  agent  will  not  ' 
be  regarded  simply  as  a  fellow-servant  of  those  whom  be  employs 
in  the  general  business.''  Wrighi  v.  IT.  T.  O.  B.  &,  26  Barb. 
80,  86. 

If  we  adopt  the  statement  in  25  N.  Y.,  and  apply  it  to  the  facte 
of  the  case  at  bar,  we  must  say  that  the  defendant  is  no  more  liable 
for  the  negligence  of  Coleby  in  continuing  the  employment  of  West- 
man,  though  he  was  incompetent  firom  drink,  than  for  the  negli* 
gence  of  any  other  servant ;  nor  any  more  liable  for  the  negligence 
of  Westman,  in  directing  to  the  putting  up  of  this  scaffold  of  two 
incompetent  men,  though  that  negligence  was  the  result  of  his  own 
temporary  incompetency,  his  liability  to  recurrence  whereof  wae 
known  to  Coleby,  the  agent  of  the  defendant  to  employ  and  dismiss 
servants.  And,  upon  this,  the  learned  counsel  for  the  appellant  reliee 
to  sustain  the  position  taken  by  it.  They  cite  to  us  no  other  case 
which  so  holds.  Warner  v.  Brt$  Railwayy  39  N.  Y.  9Upra^  was  the 
case  of  a  structure  originally  suflScient,  but  rendered  unsafe  by 
gradual  decay,  which  decay,  under  the  careful  inspection  of  oompe* 
tent  agents,  in  modes  deemed  sufficient  by  skillful  and  practical 
men,  had  not  been  discovered.  WiU(m  v.  Merry,  L.  R.,  1  Scotch 
App.  326,  was  the  case  of  a  negligent  act  of  a  competent  servant. 
OMagher  v.  Piper,  16  0.  B.  N.  S.  692,  was  also  a  case  of  negligence^ 
not  of  incompetence.  Hard  v.  Vi.  A  Canada  B.  B.,  32  Vt  478^ 
was  the  same. 

While  the  reports  of  this  State  seem  to  be  meager  in  authority  in 
this  particular  point,  the  question  has  been  somewhat  discussed  and 
decided  in  other  States.  See  Oilman  t.  BaH  R.  Jt^  13  Allen,  438 ; 
Nbyee  v.  Smith,  28  Vt  59;  Hard  v.  VL  d  Canada  R.  R.  supra; 
Frazier  v.  Penn.  R.  R.  Oo.^  38  Penn.  Si  104;  Walker  v.  Boiling,  22 
Ala.  294 
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It  is  well  maintained,  in  these  cases,  that  if  the  position  of  the 
appellant  is  upheld  in  its  fall  extent,  it  will,  in  most  cases,  relieve  a 
corporate  body,  and  any  employer  who  acts  through  general  super- 
intendents, from  liability  to  servants  for  injuries  occasioned  by 
imperfect  and  defective  machinery,  by  unsafe  mechanical  mean» 
and  appliances  of  any  kind,  and  by  all  incompetent  and  unskillful 
sub-agents  furnished  without  due  care.  And  this  statement  of  the 
learned  judge  in  Wright  Y.Jfew  York  Cent.  R.  R,  was  not  necessary 
to  the  disposition  of  the  case.  Sufficient  reasons  for  the  judgment 
of  the  court  had  already  been  found  in  the  fact  that  the  injury  com* 
plained  of  did  not  result  from  the  incompetency  or  unskillfulness 
of  the  fellow-servant,  whose  act,  it  was  claimed,  had  occasioned  it,, 
and  perhaps,  in  the  &cit  that  the  plaintiff  knew  the  perils  of  the 
service  and  continued  in  it,  voluntarily  assuming  the  risks;  and  in 
the  further  fact  that  the  servant  complained  of  was  competent,  and 
that  there  was  no  negligence  in  selecting  him  for  the  work.  We 
may  decline,  then,  to  be  bound  by  it,  so  far  as  this  question  is  con- 
cerned. We  should  not  hold  as  there  enunciated,  unless  it  ia  the 
clear  result  of  former  decisions.  The  duty  of  the  master  to  the 
servant,  as  it  is  sometimes  put,  25  N.  Y.  556,  or  his  implied  contract 
with  his  servant,  as  it  is  differently  intimated  {FarwM  v.  B.  and  W. 
R.  R^4  Meta  49),  leads  to  another  conclusion.  That  duty  or  con* 
tract  is  to  the  result  that  the  servant  shall  be  under  no  risks  from 
imperfect  or  inadequate  machinery,  or  other  material  means  and 
appliances,  or  from  unskillful  or  incompetent  fellow-servants  of 
any  grade.  It  is  a  duty  or  contract  to  be  affirmatively  and  posi- 
tively fulfilled  and  performed.  And  there  is  not  a  performance  of 
it  until  there  has  been  placed  for  the  servant's  use  perfect  and 
adequate  physical  means,  and  for  his  help-meets  fit  and  competent 
fdlow-aervants ;  or  due  care  used  to  that  end.  That  some 
general  agent,  clothed  with  the  power,  and  charged  with 
the  duty  to  make  performance  for  the  master,  has  not  done 
his  duty  at  all,  or  has  not  done  it  well,  neither  shows  a  per- 
fonnaoce  by  the  master,  nor  ezcases  the  master's  non-perform« 
anoe.  It  is  for  the  master  to  do,  by  himself  or  by  some  other. 
When  it  is  done,  then  and  not  until  then  his  duty  is  met  or 
his  contract  kept.  The  servant  then  takes  the  risk  of  the  negli- 
gence,  recklessness  or  misconduct  of  his  fellow  in  the  use  of  the 
material  and  implements  furnished,  and  of  their  failure  from  latent 
defects,  not  revealed  by  practical  tests,  and  from  deterioration  by  the 
Vol.  X.  —  64 
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nmial  wear  and  tear.  It  is  not  enough  to  satisfy  the  afBrmatitt 
intj  or  contract  of  the  master  that  he  selects  one,  or  more  than  one 
general  agent  of  approved  skill  and  fitness.  If  the  general  agent 
goes  forward  and  carelessly  places  by  the  side  of  a  servant  another 
nnskiUed  and  incompetent^  the  duty  of  the  master  has  not  yet  been 
met,  his  contract  is  yet  unperformed*  Corporate  bodies  must,  of  the 
necessity  of  their  being,  act  through  agents^  and  in  the  large  enter- 
prises and  business  pursuits  of  the  times,  the  necessity  is  almost  as 
stringent  upon  very  many  other  employers.  But  they  may  not  avoid 
the  duty  which  they  owe  to  their  servants  of  furnishing  ihem  with 
sound  mechanical  contrivances,  and  accompanying  them  with  com* 
petent  fellows,  by  conferring  upon  superior  servants  the  duty  of 
selecting  and  purchasing  or  hiring. 

The  duly  being  that  of  the  princiiMls,  and  theirs  the  contract; 
it  is  theirs  to  fulfill  and  perform,  and  if  it  is  not  done,  or  insuffl* 
ciently  done,  the  fGulure  to  do  is  theirs.  As  is  well  said,  ''if  a  mas* 
ter's  personal  knowledge  of  defects  be  necessary  to  his  liability,  the 
more,  he  neglects  his  business  and  abandons  it  to  others,  the  less 
will  he  be  liable.''  Btlbs,  J^  in  Bolmes  v.  Olari,  infra.  We  hold, 
therefore,  that  a  master  is  liable  to  his  servant  for  an  injury  caused 
by  the  incompetency  or  want  of  skill  of  a  fellow-servant,  whether  it 
existed  when  the  fellowHservant  was  hired,  or  has  come  upon  him 
since  the  hiring,  the  fellow-servant  having  been  in  the  first  instance 
hired,  or  afterward  continued  in  service,  with  notice  or  knowledge 
or  the  means  of  knowledge  of  this  lack.  The  duty  of  the  master  to 
his  servant  is  to  use  reasonable  care  to  provide  and  employ  none  but 
competent  and  skillful  servants,  and  to  discharge  from  his  servicei 
on  notice  thereof  any  who  &il  to  continue  such. 

And  applying  this  rule  to  the  case  in  hand,  we  are  of  the  opinion 
fliat  the  defendant  was  negligent  toward  the  plaintifl^  in  retaining 
Westman  in  its  service,  after  his  habit  of  drinking  to  drunkenness 
was  known  to  Ooleby,  its  general  agent  for  hiring  and  discharging 
men  of  the  class  of  Westman. 

Here,  however,  comes  in  another  rule,  which  aflbots  flie  relations 
of  master  and  servant  A  servant  has  no  cause  of  action  against  a 
master  for  an  injury  resulting  from  the  negligence  of  the  master, 
where  the  servant's  negligence  contributed  to  the  taking  place  of 
the  injury.  And  where  a  servant  knows  as  ftally  as  the  master  of 
the  existence  of  that  which  is  at  last  the  producing  cause  of  injury^ 
Hnd  continues,  without  promise  of  amendment  of  the  defect,  of  his 
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own  accord  in  the  master's  employ^  exposed  to  the  effects  when 
they  shall  come,  it  may  constitate  contributory  negligence  on  his 
par:  to  remain  thereafter  in  the  service.  Aasop  y.  Totes,  2  H.  &  N. 
768 ;  Hatfden  v.  8.  Manuf'g  Co.,  29  Conn.  548 ;  Skip  t.  R  0.  Bail* 
waif  Co.,  24  Eng.  Law  ft  Eq.  396;  The  Mad  Biv.  d  L.RB.  Co.  t. 
Barber,  5  Ohio  St  541 ;  and  see  Bassett  y.  The  Nor.  A.  Wor,  B.  B. 
Co.,  9  L.  R  551. 

The  learned  counsel  for  the  respondent  cites  Snow  y.  Hous.  B.  B., 
S  Allen,  441,  as  a  contradiction  of  the  principle  maintained  in  these 
€ases.  But  an  examination  of  it  shows  that  the  plaintiff  therein 
was  not  a  servant  of  the  defendant  therein.  He  was  in  the  employ 
of  the  Western  Bailroad  Company,  which  company,  by  contract 
with  the  defendant  there,  used  its  road  and  track  for  making  up 
trains,  etc.,  at  the  place  where  the  plaintiff  was  injured.  And  the 
learned  chief  justice,  in  deliyering  the  opinion  of  the  court,  says: 
*^  It  does  not  appear  that  he  (the  plaintiff)  was  employed  in  any 
duty  or  service  for  or  on  behalf  of  the  defendants ;  on  the  contrary, 
it  is  stated  that  he  was  in  the  employment  of  another  corporation. 
*  *  f  On  these  facts,  it  is  difficult  to  see  how  the  doctrine 
Applicable  to  a  claim  for  damages  occasioned  by  the  carelessness  of  a 
fellow-servant  against  a  common  employer  can  have  any  bearing 
on  the  rights  of  the  parties  to  this  action." 

The  court,  in  that  case,  recognizes  the  existence  of  the  rule  now 
under  notice,  but  concludes  that  it  does  not  apply  to  the  facts  of 
that  case.  (See  page  450  of  the  report)  In  Gilman  v.  Eant.  B.  B. 
Co.  {supra),  cited  by  the  learned  counsel,  the  question  now  under 
consideration  was  not  passed  upon,  and  was  expressly  ignored  as 
not  raised  on  the  trial.  (See  page  445  of  the  report)  We  have 
read  the  other  cases  cited  by  the  learned  counsel  on  this  point,  and 
apprehend  that  no  ruling  will  be  found  in  them  different  from  that 
Above  expressed  by  us.  While  all  of  them  hold  that  it  is  the  duty 
of  the  master  to  provide  safe  and  sufficient  machinery  and  appli- 
ances, and  skilled  and  competent  agents  and  servants,  none  of  them 
assert  that  if  the  servant,  who  knows  as  well  as  the  master  of  a  lack 
in  taese  respects,  is  injured  thereby,  he  is  not  open  to  the  imputa* 
tion  of  a  contributory  negligence ;  and  the  reason  why  is  simple  but 
sufficient  It  is  at  his  option,  ordinarily,  to  accept  or  to  remain  in 
the  service  or  to  leave  it ;  and  if  he  remains  without  promise  of  a 
change  or  other  like  inducement,  it  is  for  the  jury  to  say  whether 


NEW  YOEK, 


LAning  t.  The  New  Tork  Central  BftUnwd  Go. 


or  not  he  yolontarily  assumes  the  risks  of  defectiye  machinery  and 
of  inoompetent  servanCs,  whereof  he  has  fall  and  equal  knowledge. 
The  case  does  not  show  but  that  Westman,  when  first  he  came 
into  the  employ  of  the  defeudaut,  was  competent  in  all  respects. 
His  incompetence  and  unfitness  subsequently  occurring  were  tem- 
porary and  occasional^  the  result  of  evil  habit.  They  had  come  to 
the  knowledge  of  Coleby,  who  had  power  to  act,  so  that  it  was  neg- 
ligent for  the  defendant  to  retain  Westman  in  its  employ.  But  it 
is  apparent  that  the  plaintiff  knew  as  well>  and  indeed  far  better 
than  any  one  else,  the  habits  of  Westman,  and  his  particular  condi- 
tion on  that  day.  The  strength  of  the  affirmative  testimony  on 
both  of  these  points  is  from  the  plaintiff's  mouth.  The  plaintiff 
knew  that  the  building  of  this  scaffold  was  going  on.  He  knew 
that  neither  of  the  persons  who  had  built  the  other  two  safe  scaf- 
folds was  engaged  in  the  erection  of  the  third,  which  fell ;  for 
those  men  were  occupied  where  he  was,  a  short  distance  away  from 
it  He  knew  that  men,  under  the  direction  of  Westman,  were  put- 
ting it  up,  and  as  they  were  not  of  the  three  persons  who  had 
together  built  the  two  scaffolds,  he  knew  that  Westman  had  taken 
others  for  the  third.  He  knew  that  Westman  was  drunk  on  that 
day  and  at  that  time.  If  it  was  negligence  in  Coleby  and  the  defen-^ 
dant  to  suffer  Westman,  in  that  state,  to  remain  in  the  control  and 
direction  of  men  and  work,  was  it  not  negligence  in  the  plaintiff  to 
remain  in  the  defendant's  employ,  subject  to  Wcstman's  direction, 
and  liable  to  evil  resnlts  from  work  done  under  his  supervision^ 
likely  to  be  an  insufficient  and  negligent  supervision  from  his  per- 
ceptions being  clouded  and  dulled  by  drink  ?  But,  in  this  case,, 
whether  the  plaintiff  was  so  negligent  as  to  be  contributory  to  the 
injury  which  he  received,  was  a  question  for  the  jury.  For  Laning 
had  testified  that  Coleby  had  said  to  him,  that  if  Westman  did  not 
do  better  he  wonld  have  to  discharge  him.  It  has  been  held  that 
there  is  a  formal  distinction  between  the  case  of  a  servant  who* 
knowingly  enters  into  a  contract  to  work  on  defective  machinery 
and  that  of  one  who,  on  a  temporary  defect  arising,  is  induced  by 
the  master,  after  the  defect  has  been  brought  to  the  knowledge  of 
the  latter,  to  continue  to  perform  his  service  under  promise  that  the 
defect  shall  be  remedied.  See  10  W.  R,  infra.  And  the  fact  that 
after  Laning  had  entered  the  services  of  the  defendant,  he  acquired 
knowledge  of  the  intemperate  habit  of  Westman,  was  a  fact  in  the 
case  to  be  sabmitted  to  the  jury,  to  be  considered  by  them,  together 
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with  this  promise  of  Ooleby  and  all  the  other  facts  and  circam- 
tftancesy  in  determining  the  qnestion  whether  the  plaintiff  himself 
helped  to  bring  abont  the  accident  for  which  he  seeks  to  charge  the 
defendant  Holmes  y.  CRark,  10  W.  B.  405.  Knowledge  in  such 
•a  case  is  not  of  itself  in  point  of  law,  an  answer  to  the  action.  Id. 
It  has,  indeed,  been  carried  farther  than  the  circumstances  of  this 
case  require.  Hoey  y.  Dub,  and  Belf.  Railway  Co.,  18  W.  B.  930; 
Ir.  Com.  PL  And  see  Huddhston  y.  Lowell  Machine  Shopy  106 
Mass.  282 ;  Britton  y.  0.  W.  Cotton  Oo^  Law  Sep.,  7  Exch.  130. 

It  is  now  to  be  seen  what  was  the  action  of  the  court  below  on 
this  question,  and  what  exception  the  defendant  has  taken  to  bring 
that  action  under  reyiew. 

The  defendant,  when  the  plaintiff  rested,  and  also  when  the  proofs 
were  closed,  moyed  that  the  plaintiff  be  nonsuited  on  the  ground 
that  the  negligence  of  him  and  his  fellow-employees  contributed  to 
the  acciaent  But  there  was  enough  in  the  testimony  to  justify  the 
court  in  denying,  as  it  did,  that  motion. 

Two  of  the  requests  to  charge,  made  by  the  defendant  at  the  trial, 
were  addressed  to  the  question  of  the  plaintiff's  knowledge  oi 
Westman's  habit,  and  the  contributing  negligence  of  the  plaintiff 
by  reason  thereof;  but  each  of  them  is  based  upon  the  idea  that  the 
Imowledge  of  the  plaintiff  of  the  incompetency  of  Westman  was  a 
bar  to  a  recoyery,  and  not  merely  a  fact  to  go  to  the  jury  with  the 
other  eyidence ;  firom  all  of  which  they  were  to  determine  whether 
the  plaintiff  was  to  be  charged  with  negligence  contributory  to  the 
injury.    These  requests  were,  therefore,  properly  refused. 

The  court  upon  this  subject  charged  the  jury  that  the  plaintiff ^a 
knowledge  of  the  fact  of  Westman's  intemperance  would  not  exon* 
erate  the  defendant  from  responsibility ;  yet,  it  called  upon  the 
plaintiff  to  exercise  more  caution,  care  and  judgment  than  he  other- 
wise would  haye  done,  and  that  he  was  bound  to  exercise  ordinary 
care  and  caution  in  yiew  of  that  fiftct  The  defendant  excepted  to 
so  much  thereof  as  instructed  the  jury  that  knowledge  of  the  fact 
in  the  plaintiff  did  not  exonerate  the  defendant.  In  our  yiew  the 
learned  judge  at  circuit  was  correct  in  that ;  the  charge  was  to  the 
effect  that  in  this  case  knowledge  was  not  of  itself,  in  point  of  law, 
an  answer  to  the  action.    See  cases  aboye  cited. 

The  requests  to  charge,  which  were  refused,  assumed  as  proyen 
what  was  yet  to  be  determined  pro  or  con.  by  the  jury,  or  rested  upon 
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propositions  of  law  which  we  think  were  not  sound,  or  upon  prop 
ositions  of  law  which,  though  sound  in  themselyes,  did  not  com- 
prehend all  the  facts  of  this  case,  or  assumed  as  established  as  fisot 
in  the  case  what  was  not  in  the  testimony. 

The  declarations  of  Coleby,  the  admision  of  which  in  evidence 
was  objected  to  by  the  defendant,  were  properly  received.  He  was 
the  agent  of  the  defendant,  with  the  power  and  the  duty  of  hiring 
and  discharging  servants.  He  had  the  power  to  discharge  West- 
man  for  any  fault  amounting  to  incompetency.  His  neglect  to  do 
so,  after  knowledge  on  his  part  of  a  reason  why  he  should,  was  the 
neglect  of  the  defendant,  and  it  was  competent  to  prove  by  his  own 
declarations  that  he  had  such  knowledge,  made  as  they  were  to  the 
plaintiff  in  the  case.  They  were  part  of  the  res  gestm,  and  had  a 
beanng  upon  the  question  of  the  contributory  negligence  of  the 
plaintiff.  • 

There  is  one  other  point  made  by  the  defendant,  which  requires 
notice.  • 

The  verdict  for  the  plaintiff  was  for  the  sum  of  tlO,000.  A 
motion  was  made  at  special  term  to  set  aside  this  verdict  as  one  against 
evidence,  and  that  the  damages  are  excessive.  The  motion  was 
denied.  From  the  order  of  special  term  denying  it,  the  appeal  was 
taken  to  the  general  term,  where  a  new  trial  was  denied,  and 
judgment  ordered  for  the  plaintiff  on  the  verdict.  The  defend- 
ant claims  here  that  the  general  term  was  of  the  opinion  that  the 
damages  were  excessive,  but  also  of  opinion  that  it  had  no  power  to 
reduce  them,  and  no  power  to  do  aught  but  grant  a  new  trial  for 
that  reason,  which  was  for  that  reason  alone  it  declined  to  do.  The 
defendant  claims  that  the  general  term  having  the  power  to  re* 
verse  the  judgment  and  order  a  new  trial,  unless  the  plaintiff  should 
stipulate  to  reduce  his  recovery  to  ci  sum  which  the  court  should 
name,  and  to  order  that,  if  he  did  so  stipulate,  the  judgment  should 
be  afiSrmed  for  that  sum,  it  erred  in  not  exercising  that  power. 

It  is  true  that  it  was  a  matter  of  discretion  vith  the  court  at 
general  term,  whether  it  would  make  such  order,  and  if  it  had 
exercised  that  discretion  and  refused  to  make  it,  no  error  would 
exist  But  if  having  the  power  so  to  do,  it  failed  to  use  it  on  the 
ground  that  the  power  was  not  in  it,  there  is  error  which  may  be 
reviewed  and  corrected. 

ThQ  claim  of  error  here  under  notice  is  to  be  sustained,  if  at  all, 
not  upon  any  thing  shown  in  the  order  of  the  oourt  at  general  term. 
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nor  upon  the  judgment  entered  thereon,  nor  upon  any  thing  which 
ftppeara  in  the  record.  The  opinion  delivered  at  general  term,  if  it 
can  be  used,  shows  plainly  that  if  the  court  there  had  deemed  that  it 
had  the  power  to  reduce  the  damages,  still  leaving  a  recovery,  it 
would  have  exercised  it^  but  that  it  was  of  the  opinion  that  it  could 
effect  that  end  only  by  granting  a  new  trial  for  that  reason,  and 
that  the  excess  of  damages  was  not  of  itself  quite  sufficient  to  war- 
rant an  order  for  a  new  trial. 

But  we  are  not  authorized  to  review  a  judgment,  and  to  reverse  it 

for  an  alleged  error  which  does  not  appear  upon  the  record,  and  is 

not  shown  or  to  be  arrived  at,  save  by  expressions  appearing  in  the 

opinion  of  the  court 

The  judgment  must  be  affirmed  with  costs  to  the  respondent 

All  concur  except  Allbv,  J.,  dissenting,  and  Bapallo,  J.,  not 

foting. 

JudgmmU  <i^rm$d. 


MoOlaye,  appellant^  v.  Paivi. 

(ttN.T.SSL) 
BetU  mUfUhroker-^when  erUUM  to  eommimioni, 

A  party  having  emplojed  a  broker  to  sell  roal  estate,  maj  notwithstandiag, 
negotiate  himself,  and,  if  he  does  bo  without  any  agen^of  the  broker,  he  is 
not  Uable  to  the  latter  for  a  commission.  To  entitle  the  broker  to  his  com- 
mission, he  most  be  an  efficient  sgent  in,  or  the  proeoring  cause  of,  the 
eontraet. 

Appeal  firom  judgment  of  the  general  term  of  the  superior  court 
of  the  city  of  New  York,  affirming  a  judgment  in  favor  of  defendant, 
entered  upon  a  verdict 

The  action  was  brought  by  plaintifl^  a  real  estate  broker,  to 
recover  a  commission  for  negotiating  a  sale  of  two  blocks  of  land 
in  the  city  of  New  York.  The  fiusts  sufficiently  appear  in  the 
opinion. 

Albert  Stieiney,  for  appellant 

Henry  H.  Anderson,  for  respondent 

Gboyeb,  J.  The  facts  that  the  jury  must  have  found  under  die 
charge  were  that  the  respondent  being  the  owner  of  three  separate 
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parcels  of  real  estate  in  the  city  of  New  York,  employed  the  plain- 
tiff, a  real  estate  broker,  doing  basiness  in  the  city,  to  negotiate 
contracts  for  the  sale  of  each  at  a  specified  price ;  that  the  plaintiff 
informed  a  person  of  the  fact  of  his  having  one  of  the  parcels  for 
sale,  who  desired  to  purchase  it,  and  the  plaintiff  brought  this  per- 
son and  the  defendant  together,  and  informed  the  latter  of  the 
desire  of  the  former  to  purchase  the  particular  parcel.  Thereupon 
the  defendant  commenced  negotiations  with  the  proposed  pur- 
chaser, which  terminated  in  a  valid  contract  of  sale  for  the  price 
specified  by  the  defendant  to  the  plaintiff,  upon  wliich  the  usual 
commission  was  paid  by  the  defendant  to  the  plaintiff.  Afterward 
the  defendant  informed  the  purchaser  of  his  ownership  of  and  desire 
to  sell  one  of  the  other  parcels,  and  a  contract  was  made  by  them 
for  the  sale  and  purchase  of  the  latter  parcel  for  the  price  aod  upon 
the  terms  upon  which  it  had  been  placed  in  the  hands  of  the  plain- 
tiff for  sale.  The  plaintiff  took  no  part  in  negotiating  the  last  bar- 
gain, gave  no  information  to  the  purchaser  in  regard  to  the  land 
being  on  sale,  or  otherwise,  and  so  far  as  appears,  had  no  knowledge 
of  the  negotiations  in  relation  thereto  until  after  the  bargain  was 
consummated.  The  judge  charged  the  jury  that  the  plaintiff  was 
not  entitled  to  commission,  to  which  the  plaintiff  excepted.  This 
was  correct.  A  party  having  employed  a  broker  to  sell  real  estate, 
may,  notwithstanding,  negotiate  a  sale  himself;  and  if  he  does  so 
without  any  agency  of  the  broker,  is  not  liable  to  him  for  commis- 
sion. To  earn  his  commission  the  broker  must  be  an  efficient  agent 
in  or  the  procuring  cause  of  the  contract.  His  commission  is 
earned  by  finding  a  sufficient  purchaser,  ready  and  willing  to  enter 
into  a  valid  contract  for  the  purchase  upon  the  terms  fixed  by  the 
owner,  and  having  introduced  such  a  one  to  the  owner  as  a  pur- 
chaser, is  not  deprived  of  the  right  to  commission  by  the  owner 
negotiating  the  contract  himself.  Lyon  v.  Mitchell,  36  N.  Y.  235  ; 
Barnard  v.  Monnott,  3  Keys,  203;  Moses  v.  Bierling,  31  N.  Y.462; 
Redfield  v.  Tegg,  38  id.  212.  In  the  present  case,  the  plaintiff  did 
not  introduce  Blodgett  as  a  purchaser  of  the  parcel  in  question.  So 
far  as  appears,  he  had  no  knowledge  that  he  would  purchase  it  upon 
any  terms.  In  short,  he  did  nothing  toward  earning  his  commis- 
sion in  respect  to  this  parcel.  The  judgment  must  be  affirmed, 
with  costs. 
All  concor. 

Judgment  affirmed. 
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Fhblpb  t.  Visohbb,  exeoator,  etc,  appellant 

(00H.T.6i.) 

Fromimory  noU9 — indorwrnenL 

A  aote  payable  to  the  order  of  J.  E.  B.,  waa,  before  delivery  to  the  payee,  la* 
doreed  by  S.  B.  Prior  to  maturity,  the  payee  transferred  tiie  note  to  H.,  who^ 
before  it  fell  due,  transferred  it  to  the  plaintiff  absolutely,  without  any  eoa- 
dition.  for  a  valuable  ooneideration.  At  the  time  of  such  tranafer,  the  note 
bad  upon  it  an  indorsement  of  J.  £.  B.,  written  above  the  indorsement  of  B. 
B.,  by  which  said  J.  El  B.  made  the  same  payable  to  the  order  of  S.  B. 
"  without  recourse  "  to  said  J.  E.  B.  as  indorser.  Hddt  that  in  the  absence 
of  proof  that  S.  B.  indorsed,  with  intent  to  become  surety  for  the  maker,  to 
the  payee,  the  legal  presumption  was  that  he  stood  in  the  position  of  subae- 
qnent  indorser,  and  that  the  payee  could  neither  maintain  an  action  against 
8.  B/s  executor,  upon  the  indorsement,  nor  transfer  a  right  of  action 
thereon  to  a  pnrduuMr,  with  notice,  except  upon  assuming  the  respoasl- 
bility  of  first  Indorser. 

This  was  an  appeal,  by  the  defendant,  from  an  order  made  at 
a  general  term  of  the  supreme  court  in  the  third  department,  revers- 
ing a  judgment,  entered  upon  the  report  of  a  referee,  in  favor  of 
the  defendant,  and  ordering  a  new  trial. 

The  action  was  brought  against  the  defendant  as  executor  of  Solo- 
mon Bennet,  upon  a  promissory  note  made  by  Scndder  &  Bedfield, 
bearing  date  May  15, 1867,  payable  to  the  order  of  James  £.  Brown, 
and  which,  prior  to  its  delivery  to  the  payee,  was  indorsed  by  Ben- 
net  The  note,  before  it  matured,  was  transferred  by  Brown  to  one 
Hine,  who  transferred  the  same  to  the  plaintiff  absolutely,  without 
any  condition,  before  maturity,  for  value  paid  in  money,  at  the  time. 

When  the  note  was  transferred  to  the  plaintiff,  it  had  upon  it  an 
indorsement,  written  above  the  indorsement  of  Bennet,  in  these 
words: 

**  For  the  purpose  of  making  this  note  negotiable,  I  indorse  the 

same,  payable  to  the  order  of  Solomon  Bennet,  without  recourse  to 

mo  as  indorser. 

Jamxs  E.  Bbow^.'' 

The  referee  found  that,  at  the  time  of  the  transfer  to  the  plaintiff 
^  be  knew  nothing  of  any  defense  to  the  note ; ''  also,  ^'  that  said  plaiu- 
Vol.  X.  —  66 
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tiff  had  notioe,  before  he  purchased  the  note,  that  the  indoraemeiiti 
made  by  the  said  Brown  upon  the  note  were  made  after  it  passed 
into  the  hands  of  Brown^  with  Bennef  s  indorsement  upon  it."  The 
referee  decided  that  the  plaintiff  could  not  recoTer. 

A.J.  ParheTy  for  appellant.  The  plaintiff  could  not  recoyer 
without  showing  that  the  defendant's  testator  indorsed  the  note 
with  infcent  to  become  surety  for  the  payee^  to  the  maker.  Herrick 
V.  Carman^  12  Johns.  159 ;  Moore  v.  Cross^  19  N.  Y.  230.  The  legal 
presumption,  upon  the  face  of  the  paper,  is  that  the  defendant  only 
assumed  the  liability  of  second  indorser.  Tillman  y.  Wliedery  17 
Johns.  326,  329.  The  payee  not  having  assumed  the  responsibility 
of  first  indorser,  the  defendant  is  not  liable.  Bacon  v.  Burnhanij 
87  N.  Y.  614. 

0,  W,  HotchkUsy  for  respondent  The  note  having  been  de- 
livered to  Brown,  the  payee,  indorsed  by  defendant,  Brown  had  the 
right  to  treat  defendant  as  surety,  and  to  indorse  the  note  without 
recourse.  Moore  v.  CrosSy  19  N.  Y.  227 ;  Hall  v.  Neiocoinby  7  Hill, 
416  ;  JSssex  Co.  v.  JSdmonds,  12  Gray,  273;  Beckwith  v.  AngeUy  6 
Cow.  315 ;  Blatchford  v.  Millikeny  35  111.  439 ;  Richards  v.  Warringy 
1  Eeyes,  576 ;  Croniivell  v.  Hewitty  40  N.  Y.  491 ;  Oriswold  v. 
JiobinsoHy  10  Barb.  462 ;  Penny,  survivor,  etc.,  v.  InneSy  1  0.  M.  &  R 
489;  Dean  v.  Hall,  17  Wend.  214;  Waterbury  v.  Sinclair y  23  Biurb. 
455.  The  plaintiff  is  entitled  to  recover  as  a  purchaser  in  good 
fiuth.  Magee  v.  Badger,  34  N.  Y.  249 ;  Steinhart  v.  Bokery  34  Barb. 
443 ;  1  Pars,  on  Notes,  etc.,  288 ;  Griggs  v.  Howe,  2  Eeyes,  581 ; 
MedMnic^  Bank  of  Willianisburgh  v.  Foster,  44  Barb.  90. 

Gboybb,  J.  The  order  of  the  general  term  does  not  state  that  it 
was  made  upon  any  error  of  fact.  It  must,  therefore,  be  assumed 
by  this  court  that  the  judgment  was  reversed  and  a  new  trial 
granted,  upon  legal  errors  only.  An  exception  was  taken  by  the 
respondent  to  the  finding  by  the  referee  of  the  fact  that  the  plain- 
tiff had  notice,  before  be  purchased  the  note,  that  the  indorsements 
made  by  Brown  upon  the  note  were  made  after  it  had  passed  into  the 
hands  of  Brown,  with  Bennetts  indorsement  upon  it  This  excep- 
tion raises  the  question  in  this  court,  whether  tb  re  was  any  evi- 
dence in  support  of  the  finding.  The  plaintiff,  in  his  testimony, 
speaking  of  these  indorsements,  says:  " I  can't  say  when  they  were 
put  on ;  it  was  done,  that  is,  both  of  these  instruments  signed  by 
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Brown,  daring  the  negotiation  of  the  sale  of  the  note  to  ma  Hine 
bronght  all  the  notes  to  me  to  sell  them  to  me.''  The  witness  had 
before  testified  that  he  purchased  several  other  notes  of  Hine>  at  the 
same  time  he  bought  this.  Other  testimony  shows  that  Bennet's 
indorsement  was  put  upon  the  note  a  long  time  before  the  purchase 
by  the  plaintiiT.  It  follows  that  when  plaintiff  first  saw  the  note  it 
had  been  indorsed  by  Bennet,  and  not  by  Brown.  This  sustained 
the  material  part  of  the  finding.  Whether  the  note  had  been  in 
Broom's  hands  was  not  material ;  but^  if  so,  that  fact  might  be 
inferred  from  the  testimony.  This  brings  us  to  the  real  question  in 
the  case,  which  is  whether  the  legal  conclusion  of  the  referee,  from 
the  facts  found,  that  the  plaintiff  was  not  entitled  to  recover  against 
Bennei,  was  correct  The  substance  of  the  facts  so  found  is  that 
Scudder  &  Bedfield  made  the  note  in  suit  payable  to  the  order  of 
James  E.  Brown,  and,  after  being  indorsed  by  the  defendant  Ben- 
net,  it  was  by  them  delivered  to  Brown,  the  payee.  That  the  note 
before  maturity,  was  transferred  by  Brown  to  one  Hine,  and  by 
Hine,  before  due,  transferred  to  the  plaintiff  absolutely,  without 
condition,  for  a  valuable  consideration.  That,  at  the  time  of  the 
transfer  to  the  plaintiff,  he  knew  nothing  of  any  defense  to  the 
note ;  and  that  it  then  had  on  it,  in  addition  to  the  indorsement  of 
Bennet,  the  following  indorsement,  made  by  Brown,  written  above 
the  indorsement  of  Bennet,  viz. :  "  For  the  purpose  of  making  this 
note  negotiable  I  indorse  the  same,  payable  to  the  order  of  Solomon 
Bennet  without  recourse  to  me  as  indorser;"  and  the  following 
written  below  the  indorsement  of  Bennet,  "  For  value  received  of 
Isaac  N.  Hine,  I  hereby  guarantee  to  the  said  Hine,  or  bearer,  the 
collection  of  the  within  note  of  the  makers,  and  Bennet,  the 
indorser,"  signed  by  Brown.  That  the  plaintiff  had  notice,  before  he 
purchased  the  note,  that  the  indorsement  made  by  Brown  upon  the 
note  was  made  after  it  had  passed  into  the  hands  of  Brown,  with 
Bennet's  indorsement  upon  it  There  would,  at  first  view,  appear 
to  be  an  inconsistency  between  the  finding  that  the  plaintiff,  at  the 
time  of  his  purchase,  knew  of  no  defense  to  the  note,  and  the  one 
in  substance,  that  he  did,  at  that  time,  know  that  the  note,  after 
being  made  and  indorsed  by  Bennet,  was,  by  the  maker,  delivered 
to  Brown,  who,  after  that,  made  his  indorsements  upon  the  note, 
provided  the  latter  finding  constituted  a  defense  for  Bennet  upon 
the  note,  as  held  by  the  referee.  Be  this  as  it  raay,  full  effect  must 
be  given  to  this  latter  finding,  upon  the  same  principle  thct  a  gen- 
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eral  verdict  is  contzoUed  by  a  special  finding  of  fact  From  thia 
finding  it  appears  that  the  plaintiff  did  know  that  the  note  had 
been  iidorsed  by  Bennet,  before  Brown  made  the  special  indorse 
ment  thereon*  This  presents  the  question  whether  Brown,  had  he 
retained  the  note,  could  haye  recovered  against  Bennet  as  indorser; 
and  if  not,  whether  he  could  transfer  any  such  right  to  a  purchaser 
from  him.  In  Herrick  y.  Carman^  12  Johns.  159,  it  was  held 
that  the  payee  of  a  note,  made  payable  to  his  order,  and  indorsed 
by  a  third  person  previous  to  its  delivery  to  the  payee,  could  not 
recover  against  such  indorser ;  that  the  face  of  the  paper  showed 
that  the  payee  occupied  the  position  of  first  indorser  as  to 
the  one  previously  indorsing,  and  could  not,  therefore,  be  per* 
mitted  to  recover  against  one  in  the  position  as  to  him  of 
second  indorser.  In  Herrick  v.  Cannany  10  Johns.  224,  it  was  held, 
apon  a  like  note,  that  the  party  who  had  so  indorsed  might,  in  an 
action  against  him  by  an  indorser  of  the  payee,  show  that  the  plain- 
tiff held  the  note  as  agent  of  the  payee ;  and  that  this  fact  would 
defeat  a  recovery,  for  the  reason  that  the  payee,  as  to  the  defendant^ 
stood  in  the  position  of  first  indorser,  and  could  not  therefore 
lecover  of  him.  In  Tillman  v.  WJieeler^  17  Johns.  325,  the  same  rule 
was  held  and  applied  in  deciding  the  case.  It  may  be  remarked 
that  in  each  of  these  cases  it  appeared  that  the  payees  received  the 
notes  from  the  makers  for  value,  pursuant  to  an  agreement  by  the 
maker  to  give  notes  with  an  indorser ;  but  it  was  held  that  this  fact 
was  of  no  avail  to  the  plaintiffs,  unless  it  was  further  proved  that 
the  person  indorsing  did  so  with  intent  to  become  surety  for  the 
makers  to  the  payees.  It  is  clear  that  a  party  having  no  right  of 
action  upon  a  note  himself,  can  transfer  none  to  another  knowing 
all  the  fact^.  In  the  present  case  the  plaintiff  not  only  himself 
knew  the  facts,  but  the  case  shows  that  they  were  also  known  to 
Hine,  of  whom  he  purchased  the  note.  In  Moore  v.  Gross,  19  N. 
Y.  227,  the  doctrine  of  the  above  case  was  approved ;  and  it  was 
further  held  that  in  case  the  payee  of  a  note,  indorsed  by  a  third 
person  before  deliveiy  to  him,  averred  and  proved  that  it  was  the 
intention  of  the  indorser  to  become  surety  of  the  maker  to  himi 
upon  the  note,  and  that  he  indorsed  the  same  for  that  purpose,  ha 
could  maintain  an  action  and  recover  upon  such  indorsement. 
There  is  no  intimation  that  the  action  could  be  maintained  in  the 
absence  of  such  j)roof.  In  Baco7i  v.  Burnham,  37  N.  Y.  614,  it 
was  held,  that  where  a  person  indorsed  a  note,  payable  to  another, 
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or  order,  the  legal  presumption  was,  from  the  &oe  of  the  paper, 
that  he  stands  in  the  position  of  a  subsequent  indorser  to  the 
payee ;  and  that  in  the  absence  of  proof,  showing  him  in  1a  different 
position,  the  payee  could  not  recover  against  him ;  and  further, 
that  the  x>ayee  having  no  right  of  action,  none  could  be  acquired  by 
transfer  from  him.  This  is  decisive  of  the  present  case.  The 
'  counsel  for  the  respondent  invokes  the  rule  that  the  right -of  a  pur- 
chaser of  negotiable  paper  is  not  impaired,  unless  he  has  such 
knowledge  6f  the  equities  between  the  original  parties  as  to  make 
his  purchase  dishonest  It  is  obvious  that  this  does  not  include 
defenses  apparent  upon  the  face  of  the  paper,  but  such  only  as  are 
dependent  upon  the  proof  of  other  facts.  In  the  present  case  the 
plaintiff  knew  that  Brown  had  not  indorsed  the  paper  without 
recourse  to  Bennet,  but  that  fche  latter  had  indorsed  it,  payable 
to  the  order  of  Brown.  The  plaintiff  must  be  assumed  to  have 
known  that,  in  the  absense  of  proof  that  Bennet  indorsed  with  the 
intention  of  becoming  security  for  the  makers  to  Brown,  Brown 
could  maintain  no  action  against  him  upon  the  indorsement,  and, 
having  no  such  right  himself,  could  not  transfer  it  to  another,  ex- 
cept upon  assuming  the  responsibility  of  first  indorser  as  to  him; 
that  the  transfer  of  the  note  by  Brown  otherwise  was  a  fraud  upon 
Bennet  Had  the  plaintiff  purchased  the  note  of  Hine  without 
the  knowledge  that  Bennet  first  indorsed  the  note,  and  that  Brown's 
indorsement  was  made  thereafter,  the  case  would  have  come  within 
the  rule  insisted  upon  by  counsel.  The  plaintiff,  in  the  absence  of 
such  knowledge,  might  have  supposed  that  Brown  first  specially 
indorsed  the  note  to  Bennet,  and  that  he  subsequently  indorsed  ;  and 
that  Brown's  guaranty  was  made  still  later,  upon  some  other 
arrangement  Under  such  circumstances,  the  plaintiff  would  have 
been  a  bona  fide  holder.  The  cases  cited  by  counsel,  where  notes, 
not  negotiable^  were  indorsed  before  delivery,  have  no  application* 
But  in  these  it  was  proved  that  the  indorsements  were  made  with 
the  intention  of  becoming  security  for  the  makers,  to  the  payee.  In 
Dean  v.  Hall,  17  Wend.  214,  where  it  was  held  that  the  indorser 
could  only  be  made  liable  when  properly  charged  as  such,  and  not 
as  maker,  the  additional  views  found  in  the  opinion  are  entirely 
predicated  upon  the  assumed  fact  that  the  indorser  put  his  name 
on  the  back  at  the  time  the  note  was  made,  according  to  a  promise 
to  become  originally  and  directly  responsible,  or  was  privy  to  the 
consideration  of  the  note.      Penny  v.  Innes,  1  Oromp.,  Mees.  & 
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Bosooe,  439,  cited  by  counsel,  was  a  case  upon  an  indorsement  of  ft 
bill  of  exchange,  and  the  indorser  was  held  liable,  upon  the  ground 
that  the  indorsement  was  equivalent  to  the  drawing  of  a  new  bill  by 
the  indorser  upon  the  drawer.  If  this  be  so,  the  judgment  was  cor- 
rect, as  the  drawer  of  a  bill  is  liable  to  the  payee,  unless  it  is  paid  by 
the  drawer,  and  the  proper  steps  are  taken  to  chaige  him.  This 
case  has.been  criticised.  See  Ghainnell  y.  Herbert,  5  A.  &  K  436. 
But  it  is  unnecessary  to  determine  in  this  case  whether  the  point  was 
well  decided  or  not,  as  the  reason  of  the  decision  has  no  application 
to  the  indorsement  of  a  note  payable  to  the  order  of  the  payee.  As 
we  have  seen  already,  the  law  is  settled  in  this  State  that  such  an 
indorser  is  not  liable  to  the  payee  upon  the  face  of  the  paper,  and 
can  only  be  made  so  by  proof,  showing  that  he  indorsed  with  intent 
of  becoming  so  liable.  Bennet  could  not  be  made  liable  as  the 
maker  of  a  new  note,  but  only  as  indorser.  HaU  y.  Newcamb,  3 
Hill,  233  ;  same  case  in  error,  7  id.  416  ;  Braton  v.  Ourtiss,  %  N. 
Y.  226. 

The  judge  at  general  term  fell  into  the  error  of  supposing  that 
the  facts  set  out  in  the  complaint,  bringing  the  case  within  the 
principle  of  Moore  v.  Cross,  were  admitted  in  the  answer.  The 
answer  explicitly  denies  that  the  defendant  Bennet  indorsed,  with 
intent  to  become  liable  as  surety  to  the  pa/ee. 

The  order  of  the  general  term  must  be  reversed,  and  the  judg* 
ment  entered  upon  the  report  of  the  referee  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 


FxBsr  Nauoval  Bavk  o9  Whitehall,  y.  Lamb  and  othbbs^ 

appellants. 

(60  N.  Y.  9B.) 

NaUondl  banks  —  SUUe  ueury  laws. 

m 

The  Qsniy  laws  of  the  State  of  New  York  are  applicable  to  national  banks,  oigan- 
iaed  under  the  act  of  Congress  of  June  8, 1864.  Accordinglj,  held  that,  la 
an  action  upon  a  promissory  note,  brougiit  by  a  national  bank,  the  defense 
of  usury  in  taking  more  than  seven  per  cent  for  the  loan  of  the  money  foi 
which  the  note  was  given,  was  available  to  the  defendants.    (See  note,  p.  449/. 
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Action  upon  a  promissory  note,  against  the  makers  and  indorsera. 
The  plaintiff  is  a  '^  National  Bank,"  organized  under  the  act  of  Oon* 
gress  of  June  3, 1864.  The  answer  set  up  the  defense  of  usury,  in 
corruptly  taking  more  than  seven  per  cent  per  annum  for  the  loan 
of  money,  whereby,  it  was  claimed,  the  said  note  was  void.  On  the 
trial,  at  the  circuit,  the  judge  held  that  the  State  laws  against  usury 
did  not  apply  to  national  banks.  On  appeal  to  the  general  term  of 
the  supreme  court,  this  decision  was  affirmed.  See  57  Barb.  429. 
From  the  judgment  of  affirmance,  the  defendants  appealed  to  this 
court 

L.  H.  Northrupy  for  appellants.  The  contracts  of  national 
banks  are  goyemed  and  construed  by  State  laws.  5  WalL  463 ; 
Natwnal  Bank  y.  CamtnonweaUh,  9  id.  353, 363. 

W,  A.  BeacAy  for  respondent.  National  banks  are  exempt  from 
all  State  interference  tending  to  diminish  or  interrupt  their  efficiency 
as  agents  of  the  federal  goyemment.  McCulloch  y.  The  State  of 
Maryland,  4  Wheat.  316 ;  S.  C,  4  Con.  Bep.  U.  S.  466,  486 ;  Osbarn 
T.  Bank  U.  S.,  9  Wheat.  733 ;  Van  Allen  v.  The  Assessor e,  3  WalL 
573;  The  People  N.  The  Commissioners,  4  id.  244;  National  Bank 
T.  Hie  Commonwealth,  9  id.  353 ;  Thompson  y.  Pacific  R.  R.,  id.  579. 
The  limit  of  the  forfeiture  for  usury  being  declared,  the  rule  that  a 
contract  prohibited  by  statute  cannot  be  enforced,  does  not  apply. 
Bartan  y.  Port  Jackson  P.  R.  Co.,  17  Barb.  397 ;  Gfriffith  y.  Wells,  3 
Denio,  226.  When  a  statute  confers  a  right,  and  prescribes  adequate 
means  of  protecting  it,  the  proprietor  of  the  right  is  confined  to  the 
statutory  remedy.  Dudley  y.  Mayhew,  3  N.  Y.  9 ;  Smith  y.  Lock' 
wood,  13  Barb.  209.  The  act  of  congress  and  the  State  statute  being 
in  conflict,  the  former  must  preyail.  Livingston  y.  Harris,  11 
Wend.  329 ;  Harrington  y.  Trustees,  10  id.  547. 

Bapallo,  J.  The  contract  on  which  this  action  is  brought  wag 
made  in  the  State  of  New  York,  and  its  yalidity  depends  upon  the 
State  laws,  unless  they  are  in  conflict  with  some  act  of  congress; 
passed  in  pursuance  of  the  constitution  of  the  United  States.  Two 
questions  haye,  therefore,  been  presented  upon  the  argument : 

1st.  Are  the  proyisions  of  the  statutes  of  the  State  of  New  York, 
which  declare  yoid  all  contracts  reserying  a  greater  rate  of  interest 
%an  seyen  per  cent  per  annum,  and  preclude  the  recoyp»*y  thereoo 
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of  eiiher  prinoipftl  or  interMt^  in  oonfliot  wiih  sectioii  80  of  the 
BAtional  banking  law  of  Jane  80»  1864 ;  and, 

2d.  If,  so  far  as  domestio  oontraots  with  national  banks  are  oon- 
eemed,  that  Motion  does  purport  to  orerride  the  State  statutes, 
which  declare  nsurions  contracts  void,  is  it  constitutional  ? 

No  question  has  been  raised  in  the  case  touching  the  oonstitu- 
tionalitj  of  any  other  portion  of  the  act 

The  first  national  banking  law  was  passed  February  25, 1863  (12 
Statutes  at  Large,  665),  and  the  plaintiff  was  organised  under  that 
act  The  act  was,  howerer,  repealed  in  1864,  and  the  act  of  June  3, 
1864  (13  Statutes  at  Large,  99),  substitated  in  its  place,  and  made 
applicable  to  associations  organized  under  the  former  act. 

The  leading  object  of  the  establishment  of  these  banks  was,  as 
expressed  in  the  title  of  the  act  of  1864,  '^  to  provide  a  national 
currency  secared  by  a  pledge  of  United  States  bonds,  and  to  provide 
for  the  circulation  and  redemption  thereof/' 

The  act  authorizes  the  formation  of  associations  for  carrying  on 
the  business  of  banking,  by  any  number  of  persons,  not  less  than 
five,  who  shall  enter  into  articles  of  association  and  file  a  certificate 
in  the  office  of  the  comptroller  of  the  currency,  in  the  form  pre- 
scribed by  the  act.  They  thereupon  become  a  corporation,  and  on 
complying  with  certain  conditions,  and  on  the  receipt  of  the  propi  * 
authority,  from  the  comptroller  of  the  currency,  may  commence  th 
business  of  banking. 

These  associations  are,  by  the  act,  vested  with  the  powers  usually 
contained  in  bank  charters,  and  among  others,  those  of  having  a 
corporate  name,  and  by  such  name  making  contracts,  suing  and 
defending  in  any  court  of  law  and  equity  as  fully  as  natural  per- 
sons. Their  capital  stock  is  raised  by  individual  subscription,  and 
their  business  is  transacted  by  means  of  the  ordinary  machinery  of 
a  corporation,  for  the  benefit  of  the  shareholders.  They  are 
required  to  deposit  with  the  treasurer  of  the  United  States  a  certain 
amount  of  United  States  bonds,  upon  which  they  receive  from  the 
comptroller  of  the  currency  circulating  notes  to  an  amount  not 
exceeding  ninety  per  cent  of  the  par  value  of  the  bonds  deposited. 
These  notes  they  are  at  liberty  to  use  in  carrying  on  the  banking 
business  for  their  own  benefit 

Their  principal  office  seems  to  be  to  act  as  vehicles  for  the  issut* 
and  circulation  of  a  currency  based  upon  the  credit  of  the  govern- 
ment   But  the  government  has  no  concern  with   their  business 
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operationB.  The  onrrency  they  isBue  is  protected  wholly  independ- 
ently of  the  result  of  these.  They  are  made  capable  of  exercising 
the  same  rights  as  natural  persons^  in  making  oon tracts  within  their 
corporate  powers,  and  in  appearing  in  oourts  of  justice.  Thoy  are 
made  subject  to  the  supervision  of  the  comptroller  of  the  currency 
of  the  United  States,  in  respect  to  their  internal  management  and 
afibdrs,  but  in  their  authorized  private  dealings  with  third  parties 
they  stand  on  the  same  footing  with  natural  persons,  and  are  sub- 
ject to  the  laws  of  the  States  in  which  they  transact  their  business. 
Their  capital  stock  and  real  estate  are  subject  to  State  taxation 
(section  41),  they  are  subject  to  the  jurisdiction  of  the  State  courts 
(section  57)  and  even  to  the  visitorial  powers  of  oourts  of  chancery 
(section  54).  They  may  be  selected  as  depositaries  of  the  public 
money,  or  financial  agents  of  the  government  (section  45),  but  in 
so  far  as  their  private  business  and  contracts  are  concerned,  the  act 
does  not  assume  to  place  them  upon  any  different  footing  from 
natural  persons  selected  by  the  government  for  the  performance  of 
some  special  public  function,  and  at  the  same  time  permitted  to 
carry  on  a  private  business  on  their  own  account.  In  so  far  as  the 
right  to  carry  on  their  private  business  is  essential  to  enable  them 
to  perform  any  public  function  authorized  by  the  constitution, 
such  right  is  doubtless  protected  from  State  interference  or  State 
prohibition.  But  no  public  character,  or  privilege  of  immunity 
from  State  laws,  in  respect  of  their  private  dealings,  appears  to  have 
been  conferred  upon  them.  Nor  does  any  interference  with  State 
laws  seem  to  be  embraced  in  the  general  design,  save  that  of  con- 
ferring &pou  these  associations  a  corporate  existence  within  the 
States,  together  with  the  power  to  carry  on  the  business  of  bank- 
ing and  issuing  currency  therein,  notwithstanding  State  prohibi- 
tions against  that  business,  or  conditions  imposed  upon  its  exer- 
cise. Congress  has  assumed  to  confer  upon  them  the  power  of  con- 
ducting that  business  subject  to- the  supervision  of  Federal  instead 
of  State  officers ;  but  not  to  place  the  private  contracts  which  they 
may  make  within  the  States  on  any  different  footing  from  those 
made  within  the  same  State  by  banks  chartered  by  them,  or  by  other 
persons  capable  of  contracting. 

This  view  is  sustained  by  the  opinion  of  the  supreme  court  of  the 

United  States  in  the  case  of  The  National  Bank  v.  CJammanweaUht 

9  Wall.  362,  where  it  is  said  of  these  banks :  ''  They  are  subject  to 

the  laws  of  the  States^  and  are  governed  in  their  daily  course  of 

Vol.  X.  — f56 


442  NEW  YORK, 


Slisi  National  Bank  of  Whitehall  ▼.  Lamb. 


busineas  far  more  by  the  laws  of  the  State  than  of  the  Union.  AU 
their  contracts  are  governed  and  construed  by  State  laws.  Their 
acquisition  and  transfer  of  property,  their  right  to  collect  their  debts^ 
and  their  liability  to  be  sued  for  debt,  are  all  governed  by  State  law. 
I  is  only  when  a  State  law  incapacitates  them  from  discharging 
their  duties  to  the  government  that  it  becomes  unoonstitntionaL'' 

Such,  then,  being  the  general  scheme  of  the  act,  none  of  its  sub* 
ordinate  provisions  should  be  construed  to  exempt  contracts  made 
by  these  corporations  from  the  operation  of  a  particular  State  law, 
unless  the  intention  to  do  so  is  so  clearly  apparent  as  to  leave  no 
room  for  doubt  If,  by  any  reasonable  construction,  the  provision 
now  in  question  can  be  harmonized  with  the  law  of  the  State,  that 
construction  should  be  adopted. 

The  section  (§  30  of  act  of  June  3,  1864,  13  Statutes  at  Large, 
9)  is  in  these  words  : 

*'  Section  30.  And  be  it  further  enacted,  that  every  association  may 
take,  receive,  reserve  and  charge  on  any  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evidence  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  State  or  Territory  where  the 
bank  is  located,  and  no  more,  except  that  where  by  the  laws  of  any 
State  a  different  rate  is  limited  for  banks  of  issue,  organized  under 
State  laws,  the  rate  so  limited  shall  be  allowed  for  associations  organ- 
ized in  any  such  State  under  this  act  And  when  no  rate  is  fixed 
by  the  laws  of  the  State  or  Territory,  the  bank  may  take,  receive, 
reserve  or  charge  a  rate  not  exceeding  seven  per  centum,  and  such 
interest  may  be  taken  in  advance,  reckoning  the  days  for  which  the 
note,  bill  or  other  evidence  of  debt  has  to  run.  And  the  knowingly 
taking,  receiving,  reserving  or  charging  a  rate  of  interest  greater 
than  aforesaid  shall  be  held  and  adjudged  a  forfeiture  of  the  entire 
interest  which  the  note,  bill  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon,  and  in  case  a  greater 
rate  of  interest  has  been  paid,  the  person  or  persons  paying  the 
same,  or  their  legal  representatives,  may  recover  back,  in  any  action 
of  debt,  twice  the  amount  of  the  interest  thus  paid  from  the  associ- 
ation taking  or  receiving  the  same.  Provided,  that  such  action  is 
commenced  within  two  years  from  the  time  the  usurious  transaction 
occurred.  But  the  purchase,  discount  or  sale  at  not  more  than  the 
current  rate  of  exchange  for  sight  drafts  in  addition  to  the  interest, 
shall  not  be  considered  as  taking  or  receiving  a  greater  rate  of 
interest  ** 
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The  constraetion  of  this  section^  so  far  as  relates  to  the  point 
now  under  consideration,  depends  wholly  upon  the  meaning  to  be 
attached  to  the  words,  "  rate  of  interest  greater  than  aforeeaid^^  in 
the  third  sentence  of  the  section.  K  those  words  relate  as  well  to 
the  rates  allowed  by  the  laws  of  the  States  or  Territories  where  the 
banks  may  be  located,  as  to  the  rate  prescribed  by  the  act  in  States 
and  Territories  wherein  no  rate  is  fixed  by  law,  then  it  is 
aoffidently  clear  that  the  conseqaence  of  taking  a  greater  rate  in 
either  case  is  limited  by  the  act  to  a  forfeiture  of  the  interest  But 
if  we  should  come  to  the  conclusion  that  these  words  were  used 
with  reference  only  to  the  rate  prescribed  in  the  sentence  immedi- 
ately preceding  them,  it  is  equally  clear  that  the  succeeding  pro- 
yisions  have  no  relation  to  contracts  made  by  States  where  the  rate 
of  interest  is  regulated  by  law. 

The  grammatical  construction  of  the  section  is  such  as  to  admit 
of  either  construction  and  to  leave  the  meaning  to  be  ascertained 
firom  the  general  scheme  of  the  act  and  frame  of  the  entire  section ; 
and  from  these  we  think  the  intention  may  fairly  be  gathered,  of 
leaving  all  contracts,  made  in  States  and  Territories  where  usury 
laws  exist,  to  be  dealt  with  according  to  those  laws,  and  at  the 
same  time  to  impose  restrictions  on  the  corporations  about  to  be 
created  in  respect  to  the  rate  of  interest  which  they  may  charge  in 
those  States  and  Territories  whose  internal  policy  is  such  as  to  leave 
the  subject  of  interest  on  money  free  from  legislative  regulations. 

In  respect  to  dealings  of  the  national  banks  in  those  States,  it  was 
evidently  deemed  by  congress  impolitic  to  intrust  the  national  banks 
with  the  unrestricted  liberty  in  regard  to  interest  which  they  would 
have  enjoyed  under  the  State  laws.  Congress,  therefore,  prescribed 
a  specific  rate  to  which  the  banks  should  be  limited  in  those  States ; 
and  there  being  no  State  laws  upon  the  subject,  it  was  necessary  to 
accompany  this  limitation  of  corporate  power  with  the  qualifications 
and  explanations  which  usually  prevail,  or  in  the  opinion  of  con- 
gress ought  to  prevail,  in  States  where  usury  laws  exist,  and  also  to 
enforce  the  limitation  by  suitable  penalties.  But  neither  the  rates 
of  interest,  nor  the  rules  for  determining  what  constitutes  usury,  in 
the  States  where  usury  laws  exist,  seem  to  have  been  intended  bj 
congress  to  be  affected  by  this  section.  For  instance,  the  question 
whether  on  the  discount  of  a  note,  the  taking  of  interest  in  advance 
shall  constitute  usury,  is  settled  by  the  act  with  reference  to  banks 
located  in  States  having  no  usury  laws,  but  in  others  the  banks  an 
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leit  subject  to  the  operation  of  the  State  laws  or  decisions.  The 
same  sentence  in  which  the  banks  are  restricted  to  seven  per  cent 
in  States  where  no  rate  is  fixed  by  law,  declares  that  such  interert 
may  be  taken  in  adyanoe.  It  is  obyiousy  from  the  mere  reading  of 
the  sentence  in  which  they  occur,  that  the  words  '^snch  interest'' 
refer  only  to  the  interest  chargeable  in  States  having  no  usury  laws, 
and  that  the  permission  to  take  it  in  advance  was  not  intended  to 
apply,  and  would  not  avail,  in  a  Statp  whose  decisions  or  laws  did 
not  permit  it  The  very  next  sentence  is  the  one  upon  which  this 
controversy  arises.  It  declares  the  consequences  of  taking  a  rate 
*' greater  than  aforesaid^'  These  words  do  not  necessarily  includ'^ 
the  rates  fixed  by  State  laws,  but  are  fully  satisfied  by  being  con* 
itrued  as  referring  to  the  rate  of  seven  per  cent  taken  in  advance, 
which  is  authorized  by  the  sentence  immediately  preceding. 

When  congress  was  framing  a  usury  law  for  the  restraint  of  the 
banks  in  States  having  no  such  laws,  it  was  appropriate  that  it 
should  contain  all  these  provisions ;  but  to  construe  the  act  as  under- 
taking to  remodel  the  usury  laws  of  the  States  would,  besides  other 
grave  objections,  be  inconsistent  with  the  manifest  purpose  of  the 
act  to  subject  the  banks  to  the  local  policy,  on  the  subject  of  the 
interest  of  money,  of  those  States  where  interest  was  regulated  by 
law. 

The  most  rational  construction  of  the  section  seems  to  us  to  be 
that  all  the  provisions  of  the  section  which  follow  the  one  fixing  a 
rate  of  interest,  where  none  is  fixed  by  law,  including  the  clause 
which  provides  for  a  forfeiture  of  the  interest  only,  in  case  of  exceed- 
ing the  rate  authorized,  are  applicable  only  in  States  and  Territories 
where  there  are  no  usury  laws,  and  the  rates  which  the  banks  may 
charge  are  fixed  by  the  act  of  congress.  Those  provisions  explain 
and  enforce  a  restriction  imposed  by  oongress  upon  corporations  of 
its  own  creation,  and  do  not  oonflict  with  any  State  law. 

The  act  of  1863  contained  a  provision  (section  46)  restricting  the 
banks  to  the  rates  of  interest  established  by  the  State  laws  for  delay 
in  payment  in  the  absence  of  any  contract,  and  for  exceeding  such 
rates  the  act  declared  the  debt  forfeited.  This  was  a  restriction  upon 
the  powers  of  the  banks,  which  might  deprive  them  of  a  right  of 
action  which  the  State  laws  would  recognise,  and  was  very  diJSerent 
from  a  provision  which  should  allow  them  to  recover  upon  a  con- 
tract which  the  law  of  the  State  declared  void.  It  throws  no  ligbt 
on  the  present  investigation. 
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ABsaming,  howeyer,  that  the  true  construction  of  section  30  of 
the  act  of  1864  ia,  that  in  all  the  States  the  national  hanks  may 
reooyer  upon  usurious  contracts,  to  the  extent  of  the  principal,  not- 
withstanding State  laws  to  the  contrary,  then  the  further  question 
arises  of  the  constitutionality  of  such  a  proyision.  That  question 
also  has  a  bearing  upon  the  question  of  construction,  for  if  such  an 
interpretation  would  render  it  unconstitutional,  that  is  another 
strong  ground  for  rejecting  it,  if  possible. 

The  power  of  legislating  upon  the  subject  of  the  yalidity  of  priyate 
contracts  made  within  the  States  has  not  been  granted  by  the  con- 
stitution to  the  general  goyemment,  but  has  eyer  rested  with  the 
States.  Each  one  of  them,  according  to  its  own  notions  of  policy, 
and  without  regard  to  the  yiews  of  the  others,  has  the  right  to  pro- 
hibit and  declare  inyalid,  within  its  own  borders,  those  contracts 
which  it  deems  opposed  to  public  morals  or  the  welfare  of  its  citi- 
zens. Each  State  had  this  right  before  the  formation  of  the  gen- 
eral goyemment  and  it  has  neyer  been  surrendered.  When  the 
people  of  all  the  States  united  in  framing  that  goyemment  they 
carefully  defined  its  powers,  reserying  to  each  State,  not  merely  i^ 
separate  organizatioa,  but  its  soyereignty  oyer  its  domestic  affairs, 
granting  to  the  general  goyemment  only  the  express  powers 
enumerated  in  its  written  charter,  together  with  authority  to  pass 
all  laws  necessary  and  proper  for  the  execution  of  those  enumerated 
powers,  and  in  this  form  was  the  constitution  ratified  by  the  States. 

If,  for  the  exception  of  any  express  power  yested  in  the  Federal 
goyemment,  it  should  become  necessary  to  sanction  or  prohibit  a 
particular  class  of  contracts,  in  opposition  to  the  laws  of  the  State 
where  made,  such  a  measure  would  not  deriye  its  yalidity  from  any 
power  of  congress  to  legislate  upon  the  subject  of  domestic  con- 
tracts, but  solely  from  the  relation  of  the  measure  to  the  express 
power  in  execution  of  which  it  was  employed,  and  the  existence  of 
such  relation  is  a  judicial  question.  In  such  a  case  the  legislation 
of  the  State  could  be  made  to  yield  to  that  of  the  general  goyem- 
ment, only  to  the  extent  to  which  the  former  constituted  an 
obstruction  to  the  accomplishment  of  the  legitimate  constitutional 
end  which  congress  had  in  yiew. 

Chief  Justice  Chase,  in  the  lAcMse  Tax  Oases j  5  Wall.  470,  471, 
speaking  of  the  internal  commerce  of  the  States,  says  :  *^  Oyer  thii 
oommerce  and  trade,  congress  has  no  power  of  regulation  nor  an; 
direct  oontroL    No  interference  by  congress  with  the  business  ol 
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citizens  transacted  within  a  State  is  warranted  by  the  constitation, 
except  such  as  is  strictly  incidental  to  the  exercise  of  powers  clearly 
granted  to  the  national  legislature. '^  And  in  the  case  of  The  NO' 
tional  Bank  y.  Oammonwealth,  9  Wall.  362,  it  is  said  that  ''the 
agencies  of  the  Federal  government  are  only  exempted  from  State 
legislation  so  far  as  that  legislation  may  interfere  with  or  impair 
their  efficiency  in  performing  the  functions  by  which  they  are 
designed  to  serve  that  government.  Any  other  rule  would  convert  a 
principle  founded  alone  in  the  necessity  of  securing  to  the  govern- 
ment of  the  United  States  the  means  of  exercising  its  legitimate 
powers  into  an  unauthorized  and  unjustifiable  invasion  of  the  rights 
of  the  States." 

Now,  to  apply  these  familiar  principles  to  the  case  in  hand. 
These  banks  are  created  on  the  theory  that  they  are  agents  of  the 
government  for  the  accomplishment  of  certain  purposes  authorized 
by  the  constitution.  That  to  enable  them  to  perform  their  func- 
tions, it  is  necessary  that  they  should  have  the  power  of  transacting 
within  the  States  a  general  banking  business  on  their  own  account 
It  is  only  upon  the  theory  that  this  power  of  transacting  banking 
business  is  essential  to  enable  them  to  perform  their  functions  for 
the  government,  that  the  granting  of  such  a  power  by  congress  ean 
be  sustained. 

The  power  to  create  a  corporation,  as  an  appropriate  instrument 
for  the  execution  of  .a  constitutional  power,  does  not  carry  with  it 
authority  to  confer  upon  that  corporation  unlimited  privileges  or 
immunities  from  State  law,  but  only  such  as  are  necessai'y  to  enable 
it  to  effect  the  legitimate  national  objects  for  which  it  is  created* 

Speaking  of  this  power  of  private  dealing,  which  was  contained 
in  the  charter  of  the  National  Bank  of  1816,  Chief  Justice  Mar- 
shall says:  '^  Why  is  it  that  congress  can  incorporate  or  create  a 
bank  ?  It  is  an  instrument  which  is 'necessary  and  proper'  for 
carrying  on  the  fiscal  operations  of  government  Can  this  instru- 
ment, on  any  rational  caicnlation,  effect  its  object  unless  it  be 
endowed  with  that  faculty  ^  lending  and  dealing  in  money  which  ia 
conferred  by  its  charter  **  If  it  can,  if  it  be  as  competent  to  the 
purposes  of  government  mthout  as  with  this  faculty,  there  will  be 
much  difficulty  in  pp  staining  that  essential  part  of  the  charter.'' 
Oeborn  v.  Bank  of  United  States,  9  Wheat  861. 

Now,  if  it  had  oeen  necessary  or  proper,  for  the  purpoae  of 
sm^hi'^fvf  Yht^H  Kanks  to  effect  their  national  objects,  that  they  should 
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hsTe  power  to  oharge  interest  in  excess  of  the  rates  allowed  by  the 
States  where  they  should  be  located,  and  congress  had  accordingly 
conferred  it,  and  it  were  held  to  be  a  valid  power,  then  all  State 
laws  which  impose  penalties  for  exceeding  those  rates,  or  obstructed 
the  enforcement  of  contracts  by  which  they  were  exceeded,  must 
give  way,  but  solely  for  the  reason  that  they  would  obstruct  the 
exercise,  by  an  agent  of  the  goyemment,  of  a  power  necessary  to  the 
accomplishment  of  a  legitimate  national  object  But  in  this  case 
congress  has  not  undertaken  to  confer  any  such  power.  On  the 
contrary,  it  has  expressly  limited  the  banks  to  the  rates  fixed  by  the 
States. 

This  is  oonclusive,  that  no  national  object  requires  that  the  banks 
should  exceed  them.  The  laws  of  the  States,  which  avoid  conti*act8 
in  which  those  rates  are  exceeded,  do  not  therefore  obstruct  or 
impede  these  agents  of  the  government  in  doing  any  thing  which  the 
public  interests  require  that  they  should  do,  or  which  they  are 
authorized  to  do.  They  effect  simply  their  private  interests  and 
preclude  them  from  enforcing  contracts  made,  not  in  behalf  of  the 
government,  but  in  their  own  private  business,  and  which  they  are, 
by  the  law  of  their  crealiion,  not  only  unauthorized  to  make,  but  are 
expressly  prohibited  from  making.  The  foundation  for  any  con- 
gressional interference  with  the  laws  of  the  States,  for  the  purpose 
of  protecting  these  institutions  against  the  consequences  of  making 
such  contracts,  entirely  fails. 

It  may  be  that  the  provisions  of  the  act  of  congress  are  more  rea- 
sonable and  politic  than  those  of  the  State.  In  the  opinion  of  many, 
the  State  laws  are  unduly  severe,  and  in  the  opinion  of  many  others 
all  laws  restricting  parties  from  agreeing  upon  the  rate  of  interest 
are  inexpedient  But  these  considerations  would  not  authorize  con- 
gress to  intervene,  either  directly  or  indirectly,  by  modifying  State 
laws  in  favor  of  the  agents  of  the  government  in  their  private  trans- 
actions, when  the  State  laws  do  not  interfere  with  any  functions 
which  these  agents  were  to  perform  for  the  government  It  is  not 
competent  for  congress  to  say,  in  the  same  breath,  '^  the  duties  which 
our  agent  is  to  perform  for  the  government  require  only  that  he 
should  be  permitted  to  transact  his  own  business  for  his  own  benefit, 
m  accordance  with  the  same  laws  which  govern  citizens  or  corpora- 
tions  of  the  State,  but  as  some  of  the  State  laws  are,  in  our  judgment, 
too  harsh  in  prescribing  the  consequences  of  their  violation,  we  will 
modify  them  in  our  agent's  behalf  in  that  respect '^ 
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There  would  be  no  more  logic  in  this  than  in  an  act  which  should 
modifir  the  criminal  law  of  a  State  in  favor  of  a  goyemment  officer 
who  should  oonmiit  a  crime  while  acting  outside  of  his  official 
duty. 

It  is  a  delicate  and  responsible  task  to  endeavor  to  draw  the  line 
between  the  powers  of  the  general  and  State  goyemmentSy  especially 
when  the  implied  powers  of  the  former  are  invoked.  But  when  a 
case  inyolying  such  an  inquiry  is  in  a  regular  andlq;al  manner  pre- 
sented to  a  court  for  adjudication,  it  has  no  alternative  but  to  decide 
it.  In  doing  so,  great  care  should  be  taken  not  to  adopt  too  con- 
tracted a  view  of  the  incidental  powers  necessary  for  the  proper 
exercise  of  the  functions  of  the  national  government^  upon  which  we 
rely  for  protection  in  our  external  relations  and  the  intercourse 
between  the  States.  But  equal  care  should  be  exercised  not  to  sus- 
tain an  undue  extension  of  those  powers  by  resorting  to  over-strained 
and  fanciful  relations,  for  the  purpose  of  connecting  matters  which 
iu  fact  appertain  to  the  internal  commerce  or  affairs  of  the  States 
with  national  objects,  and  thus  undermining  that  independence  of 
the  States  in  respect  to  their  domestic  concerns  which  is  reserved 
to  them  by  the  constitution,  and  was  one  of  the  essential  conditions 
of  the  union. 

The  durability  of  the  existing  national  organization  must  depend 
upon  the  good  Caith  with  which  control  is  accorded  to  each  depart- 
ment within  its  own  sphere,  and  encroachments  by  either  upon  the 
other  are  avoided.  Efforts  to  hamper  or  obstruct  the  national  gov* 
emment  in  the  exercise  of  its  legitimate  functions,  or  to  extend  its 
authority  beyond  its  proper  limits,  are  alike  violations  of  the  con- 
stitution, and  perilous  to  the  true  interests  of  the  nation.  To 
license  individuals  or  self-constituted  corporations,  wielding  large 
capitals  and  scattered  throughout  the  land,  to  transact  business  io 
the  States  free  from  the  operation  of  the  laws  governing  their  domes- 
tic commerce,  especially  in  the  absence  of  any  authorizeii  national 
object  to  which  the  granting  of  such  exemption  is  a  necessary  auxil- 
iary, would,  in  our  judgment,  be  so  manifest  an  excess  of  the  power 
confided  to  the  national  legislature,  as  to  require  that  the  enactment 
be  pronounced  unconstitutional. 

According  to  what  seems  to  us  to  be  the  proper  construction, 
no  such  excess  of  power  has  been  attempted  in  the  section  under 
consideration ;  but,  whichever  construction  be  finally  adopted,  our 
conclusion  is  that  the  defense  of  usurv  under  the  laws  of  the  State 
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of  New  York  was  available  to  the  defendants  in  this  action,  and 
that,  therefore,  the  jadgment  appealed  from  should  be  reyersed. 

A  new  trial  should  also  be  ordered,  with  costs  to  abide  the  erent 

AH  concurring. 

Judgment  reversed^  and  new  trial  granted 

IntldtvoliiiiM.*] 


Ol^oius  etalY.  Blaok»  appeDaat. 

(iON.T.14S.) 

BttBMng  eeniract^  acceptance  hy  arckUeei, 

Bf  ihsteniMi  of  a  oontimct  for  repairing  &  building,  it  wm  provided  that  the 
materials  to  befnmiBhed  sboold  be  of  the  beet  quality,  and  the  workman- 
■hip  performed  in  the  best  manner,  subject  to  the  aopeptanoeor  rejection  of 
Uie  architect,  and  all  to  be  in  strict  accordance  with  the  plans  and  specifica- 
tions ;  the  work  to  be  paid  for  "  when  done  oompl^lj  and  accepted. "  Held, 
that  the  acceptance,  by  the  architect,  did  not  relieve  the  contractors  from 
their  agreement  to  perform  the  work  according  to  the  plans  and  spedfica- 
tioiiB ;  nor  did  his  acceptance  of  a  different  dass  of  work,  or  inferior  mate- 
rials, from  those  contracted  for,  bind  the  owner  to  paj  for  them.  That  the 
pfovidon  for  acceptance  was  merely  an,  additional  safeguard  against  defects 
not  discemable  bj  an  unskilled  person. 

The  case  of  Wuekoffr,  Meyere,  44  N.  Y.  143,  distinguished. 

Appbal,  bj  the  defendant,  from  a  jadgment  of  the  supreme 
courts  at  general  term  in  the  second  department,  affirming  a  judg« 
ment  in  favor  of  the  plaintiffs,  entered  upon  the  report  of  a  referee. 

The  material  facts  are  stated  in  the  opinion  of  the  court 

George  A,  Blacky  for  appellant  A  partial  performance  of  an 
indivisible  contract  does  not  extinguish  a  corresponding  proportion 
thereof,  unless  the  benefit  of  such  performance  is  voluntarily  retained 
by  the  creditor.  Civil  Gode,  §  629 ;  Sedgwick  on  Damages,  212, 215, 
216,  222,  note  1, 221 ;  Ladue  v.  Seymour,  24  Wend.  60 ;  Afoffet  v. 
Saehett,  18  N.  Y.  627;  Davis  v.  Talcott,  12  id.  188;  S.  0.,  14  Barb. 
611 ;  Clark  v.  Mareiglia,  1  Denio,  317 ;  DiUon  v.  Andereany  43  N.  Y 
VolX.—  57 
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compensation.  When  periormanoe  is  a  condition  of  payment  the 
former  must  be  shown,  to  entitle  a  party  to  recoTer,  unless  it  has 
been  waived  or  released.  The  case  of  Smiih  t.  Brady,  17  N*  T. 
173,  reviewing  the  principal  aathorities  on  this  subject,  is  fall  and 
explicit  on  this  point  This  is  a  general  rale,  applying  to  contracts 
of  this  character  as  well  as  others.  As  was  said  in  the  above  case, 
^  There  is,  in  a  just  view  of  the  question,  no  hardship  in  requiring 
builders  to  perform  their  contracts  in  order  to  entitle  themselves  to 
payment,  where  the  employer  has  agreed  to  pay  only  on  that  condi- 
tion/' As,  however,  this  class  of  contracts  embrace  many  particulars 
which  it  is  difficult,  if  not  impracticable,  to  comply  with,  with 
entire  exactness,  the  apparent  rigor  of  the  general  rule  has  been  so 
far  relaxed  as  that  a  substantial  compliance  will  be  deemed  suffi* 
dent.  As  was  properly  expressed  by  Allex,  J.,  in  Sinclair  v.  TaJl- 
madge,  35  Barb.  602,  *^  If  there  has  been  no  willful  departure  from 
the  terms  of  the  contract,  or  omission  in  essential  points,  and  the 
laborer  has  honestly  and  faithfully  performed  the  contract  in  all  its 
material  and  substantial  particulars,  he  will  not  be  held  to  have 
forfeited  his  right  to  remuneration  by  reason  of  mere  technical, 
inadvertent  or  unimportant  omissions  or  defects.  The  law  imposes  no 
such  liability,  and  enforces  no  such  penalty.''  The  question  in  each 
case  will,  of  course,  be  an  open  one,  where  defects  exist,  whether  they 
are  substantial  or  technical  and  unimportant  This  is  a  question  of 
fact  The  referee  has  found  that  defects  existed,  but  has  not  passed 
upon  the  question  whether  they  were  substantial,  so  as  to  defeat  any 
right  of  action,  or  so  trivial  and  unimportant  as  to  require  the  applica- 
tion of  the  modified  rule  before  stated ;  nor  has  he  furnished  any  guide 
by  which  we  can,  as  a  question  of  law,  determine  that  question,  except 
that  he  finds  that  the  plaintifiis  intended  in  good  faith  .to  perform 
their  contract  The  referee  finds  in  the  fiftieth  clause  of  what  are 
called  special  findings,  '^  That  the  work  was  never  completed  by  the 
claimants  according  to  the  plans  and  specifications,  in  the  respects 
found  by  me  in  my  report,  or  specially  found  by  me  herein." 

The  defects  thus  found  are  quite  numerous,  and  embrace  defects 
in  materials  and  workmanship,  in  the  plastering;  the  walls  were  out 
of  plumb,  the  windows  were  too  narrow,  an  omission  to  put  sills 
under  cross  partitions ;  there  was  some  leakage ;  folding-doors  were 
to  narrow  and  too  short;  an  omission  to  replace  lightning  rods 
torn  down  to  perform  the  work ;  defective  materials  and  workman- 
ship in  the  moldings  and  casings,  and  some  other  similar  defects. 


NOVEMBEB  TEBM,  1872.  453 

GUdos  ▼.  BlAdL 

Ab  to  some  of  the  defects  the  referee  found  that  they  had  been 
wairedy  or  should  have  been  objected  to  while  the  work  was  pro* 
gressing ;  as  to  others^  that  there  was  no  evidence  of  damages  by 
reason  of  them;  and^  as  to  others,  he  allowed  compensation  if. 
damages,  but  did  not  find  whether  they  were  of  such  a  material 
character  as  to  preclude  a  recorery  or  not ;  nor,  upon  the  theory 
upon  which  he  determined  the  case,  was  it  essential  that  he  should 
do  so.  That  theory  was  that,  by  the  terms  of  the  contract  the 
architect  had  power  to  bind  both  parties  by  his  acceptance  of  the 
work  and  materials  so  far  as  to  enable  the  plaintiffs  to  maintain  an 
action ;  that  the  architect  superintended  the  work  and  accepted  it 
after  it  was  completed,  and  that  the  defendant  was  bound  thereby 
to  jMty  for  it,  less  the  value  of  the  defects  proved. 

After  an  examination  of  the  case  I  do  not  think  this  proposition 
can  be  sustained.  In  the  first  place,  the  contract  confers  no  power 
upon  the  architect  to  change  or  alter  the  plans  and  specifications ; 
nor  is  there  any  provision,  found  in  many  such  contracts,  that  the 
decision  of  the  architect  shall  be  final  and  conclusive  upon  the 
defendant.  The  contract  provides  ^*  that  the  materials  to  be  fur- 
nished shall  be  of  the  best  quality,  and  the  workmanship  performed 
m  th«^  best  manner,  subject  to  the  acceptance  or  rejection  of  Edward 
Wall,  architect,  and  all  to  be  in  strict  accordance  with  the  plans  and 
specifications,  which  are  signed  by  the  parties  of  the  second  part, 
and  form  part  of  this  contract.''  The  architect  also  had  power  to 
reject  any  particular  work  or  materials ;  and  in  such  case  the  build- 
ers were  to  remedy  the  defects.  This  is  all  the  authority  which  the 
architect  had  under  this  contract,  and  his  authority  was  equally 
known  to  both  parties.  It  is  quite  clear  to  my  mind  that  the  accept- 
ance of  the  work  by  the  architect  did  not  relieve  the  plaintiffs  from 
their  agreement  to  perform  this  work  according  to  the  plans  and 
specifications.  The  provisions  are  distinct  and  independent.  The 
contract  was  to  be  performed  in  a  certain  manner,  particularly 
specified  in  writing ;  and,  in  addition,  it  was  to  be  subject  to  the 
acceptance  or  rejection  of  the  architect ;  but  his  acceptance  of  a 
different  class  of  work  or  inferior  materials  from  that  contracted 
for  would  not  bind  the  defendant  to  pay  for  them.  She  was  obliged 
to  pay  only  when  '^  the  work  was  done  completely  and  accepted.'* 
The  provision  tor  acceptance  was  an  additional  safeguard  against 
defects  not  discernible  by  an  unskilled  person. 

This  principle  was  substantially  held  in  Bird  v.  Smith,  64  B.  0.  L 
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785y  where  the  oontract  was  for  the  sale  and  delirery  to  the  plaintiff 
of  a  quantity  of  iron  rails  of  certain  weights,  shapes  and  dimen- 
sions, and  to  be  inspected  and  certified  as  then  agreed  upon,  and  in 
quality  equal  to  any  rails  made  in  Staffordshire.  A  plea  that  the 
rails  were  inspected,  certified  and  approved  by  an  agent  of  the  plain- 
tiff's, as  provided  in  the  contract,  was  held  bad  on  demurrer,  on  the 
ground,  among  others,  that  '^  each  stipulation  is,  in  its  terms,  dis- 
tinct, and,  in  its  nature,  as  an  absolute  warranty  for  quality  may 
well  be  required,  in  addition  to  a  provision  for  inspection  and 
approval,  to  guard  against  defects  which  inspection  cannot  dis- 
cover/' 

In  Wyckoff  v.  MeyerSy  44  K  Y.  143,  where  it  was  held  that  the 
certificate  of  the  architect  was  conclusive  upon  both  parties,  the 
oontract  provided  that  payment  should  be  made  upon  the  certificate 
of  the  architect ;  and  it  was  also  provided  that  disputes  respecting 
the  construction  and  meaning  of  the  drawings  and  specifications 
should  be  submitted  to  the  architect,  whose  decision  should  be 
conclusive  upon  the  parties.  Every  contract  must  be  construed  by 
its  own  terms,  and,  I  think,  the  true  construction  of  this  contract 
is,  that  the  provision  subjecting  the  work  and  materials  to  the 
acceptance  of  Mr.  Wall  was  for  the  benefit  of  the  defendant  as  an 
additional  protection  to  the  agreement,  on  the  part  of  the  bu  Jders, 
to  perform  the  work  according  to  the  plans  and  specifications,  and 
such  seems  to  have  been  the  understanding  of  both  parties  by  the 
course  of  evidence  on  the  trial.  The  acceptance  by  the  architect 
would  be  important  in  establishing  that  the  work  and  materials 
were  in  compliance  with  the  contract,  but  would  not  be  sufficient 
to  sustain  a  recovery  if  it  appeared  that  the  contract  had  not  been 
substantially  performed. 

We  cannot  determine  whether  this  construction  of  the  contract 
would  have  changed  the  result  at  the  trial  before  the  referee  or  not, 
because  the  referee  did  not  consider  or  pass  upon  the  question  of 
substantial  performance,  but  held  that  such  performance  was  estab- 
lished by  the  acceptanoe  of  the  achitect,  so  far  as  to  enable  the 
plaintiff  to  maintain  the  action.  In  this  he  erred.  But  I  cannot 
agree  that  there  was  such  acceptance  of  the  work  by  the  architect 
as  to  bind  the  defendant,  even  if  he  had  authority  to  bind  her.  The 
facts,  upon  which  the  referee  found  that  the  architect  accepted  the 
work  are  stated  in  the  report,  and  are  embraced  in  numerous  sped* 
flcations  ;  but,  so  far  as  material,  are  s^^bstantially  that  the 
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did  not  see  the  work  during  the  taking  down  of  the  old  roof,  erect- 
ing  the  studding  and  pntting  np  the  new  roof,  nor  the  partitions  of 
the  attic  floor,  or  before  the  lath  and  plastering  were  on,  and  that 
he  only  saw  thd  work,  on  an  average,  about  once  a  week;  that  about 
the  time  the  work  was  finished  he  and  one  of  the  claimants  weut 
oyer  a  portion  of  the  work  together,  in  the  absence  of  the  owner,  but 
did  not  thoroughly  examine  the  work ;  that  he  pointed  out  certain 
things  to  be  done,  and  on  the  next  day  the  other  claimant  went  to 
the  house  to  do  the  things  which  his  co-claimant  stated  that  the 
architect  pointed  out,  but  did  not  do  all  of  them  ;  that  a  day  or  two 
afterward  the  architect  not  having  seen  the  work  mean  time,  met 
one  of  the  claimants  in  the  street  and  asked  him  if  the  things  he 
had  specified  had  been  done ;  that  the  claimaat  replied  that  they 
had,  and  asked  for  a  certificate,  which  the  architect  promised  to 
give  in  a  few  days,  after  he  had  been  over  to  see  the  work ;  '^  that 
afterward  the  claimants  called  again  upon  the  architect  at  his  home 
for  the  certificate,  and  that  he  told  them  that  he  had  not  seen  the 
work  yet,  and  promised  to  leave  a  certificate  at  the  claimants'  house 
in  a  few  days,  after  he  had  been  over  to  see  the  work,  and  at  the 
same  time  advised  the  claimants  to  go  and  compromise  with  the 
owner,  and  if  they  could  not  make  it  out  (the  settlement)  he  would 
give  the  certificate  anyway ;''  that  the  architect  did  not  know  of  the 
objections  of  the  owner  to  the  work,  and  on  making  a  thorough 
examination,  he  was  of  opinion  that  the  work  was  inferior  in  quality 
and  in  workmanship  and  did  not  comply  with  the  contract  in  all 
respects,  and  never  gave  the  certificate  or  otherwise  accepted  the 
work. 

Oonceding  the  power  claimed  for  the  architect;  these  facts  fail  to 
establish  such  an  acceptance  as  would  foreclose  the  defendant.  At 
most,  it  was  only  a  promise  to  accept,  and  that,  too,  in  substance  after 
a  subsequent  satisfactory  examination  of  the  work.  The  work  was 
not  satisfactory  when  the  examination  was  subsequently  made.  But 
if  the  acceptance  had  been  unqualified  and  a  certificate  given  with« 
out  knowing  the  facts  concerning  which  a  subsequent  examination 
showed  he  was  mistaken,  the  acceptance  and  certificate  would  have 
had  no  binding  force.  Fraud  or  mistake  vitiates  the  certificate  in 
those  cases  where  a  certificate  ds  otherwise  conclusive.  44  N.  Y., 
supra.  So  that,  in  any  point  of  view,  the  referee  erred  in  holding 
that  the  defendant  was  in  any  degree  prejudiced  in  her  defense  by 
what  was  said  or  done  by  the  architect  upon  the  subject  of  the 
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acceptance  of  the  work.  There  are  other  ooncliuions  stated  in  the 
unmeroos  findings  of  the  referee  to  which  I  cannot  ftilly  assent^  bnt 
which  are  oomparatiyely  subordinate,  and  as  there  must  be  a  new 
trial  I  do  not  deem  it  material  to  examine  them*  It  is  not  intended^ 
in  the  views  above  expressed,  to  decide  or  intimate  an  opinion  that 
the  claimants  are  not  entitled  to  maintain  this  action  and  recover 
the  contract  price,  less  such  reasonable  damages  as  the  defendant 
has  sustained  by  reason  of  the  defects  and  omissions  appearing  in 
the  work  or  material  If  the  claimants  acted  in  good  faith,  and 
honestly  performed  the  contract  in  all  substantial  particulars,  they 
should  not  be  compelled  to  forfeit  the  whole  payment  by  reason  of 
inadvertent  or  slight  defects.  So,  too,  the  plaintiflh  may  recover  if 
the  defendant,  by  herself  or  authorised  agent,  has  waived  full  per- 
formance, or  consented  to  accept  the  work  subject  to  deductions  for 
defects.  On  the  other  hand,  if  these  defects  and  omissions  are  so 
numerous  and  pervading  as  to  show  that  the  whole  job  was  done  in 
a  slovenly  and  improper  manner,  not  conforming  substantially  with 
the  plans  and  specifications,  and  there  has  been  no  waiver,  there  i» 
no  rule  of  law  or  morality  which  entitles  the  claimant  to  compensa- 
tion. From  the  nature  of  the  case  it  cannot  be  difficult  to  reach  » 
just  result  at  another  trial,  or  even  by  a  proper  spirit  of  accommoda- 
tion  on  the  part  of  the  parties  themselves  to  arrive  at  such  a  result,, 
without  ftirther  litigation  or  expense. 

The  point  is  made  by  the  appellant  that  the  judgment  should  be 
reversed  without  a  new  trial,  claiming  that  the  lien  has  expired,  and 
no  personal  judgment  can  be  rendered  against  the  defendant  Thi* 
position  is  not  tenable.  If  the  lien  has  expired  the  action  can  still 
be  prosecuted  as  a  personal  aotdon.  The  twentieth  section,  at 
amended  in  1871,  is  explicit  in  retaining  the  lien,  but  it  is  unneoea* 
sary  to  determine  now  whether  the  lien  continues  or  not 

All  concurring,  except  Oboybb  J.,  not  voting. 

Judgmeni  reversed  and  new  trial  granted,  eoets  to  aUde  the  evenL 
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(WN.T.154.) 

(hmman  Mffier — eonttgriee  —  damage  to  good», 

WImic  the  OQDslgiiee  and  owner  of  goods  of  a  bulky  natnze  Is  piesent  soon 
after  their  anriTal,  aooepts  the  consignment  and  pays  the  freight,  and  the 
goods  are  landed  on  a  pablic  wharf,  with  notice  to  him,  their  legal  custody 
is  transferred  from  the  carrier  to  the  consignee,  whose  daty  it  is  to  protect 
ihem ;  and  if,  in  consequence  of  his  neglect  to  remoTe  them,  they  suffer  dam- 
ages from  the  weather,  the  carrier  is  not  responsible. 

Appbax  from  a  judgment  of  the  supreme  court,  at  a  genera) 
term  in  the  first  department,  affirming  a  judgment  entered  upon 
the  verdict  of  a  jury.     The  case  below  is  reported  in  58  Barb.  195. 

The  action  was  brought  to  recover  damages,  claimed  to  have  been 
ocoadoned  by  the  negligence  of  the  defendant  in  not  protecting 
from  the  rain,  a  quantity  of  sheet-iron,  consigned  to  the  plaintiffs, 
which  the  defendant  had  brought  from  Baltimore  to  New  York,  in 
a  steamer.  The  vessel  arrived  at  the  latter  place  on  the  4th  or  5th 
of  September,  1865,  and  notice  of  her  arrival  was  immediately  sent 
to  the  plaintiffs,  whose  store  was  less  than  eighty  rods  distant  from 
th3  pier.  The  iron  was  landed  on  the  pier  in  the  usual  way  of 
landing  iron.  A  part  of  it  was  piled  on  the  side  near  the  street. 
and  the  residue  in  two  piles,  at  the  south-easterly  end  of  the  pier, 
by  itself  and  separate  flrom  all  other  freight  The  plaintiffs  paid 
the  freight  upon  the  iron,  and  took  away  that  portion  of  it  lying 
near  the  street 

The  vessel  commenced  discharging  her  cargo  on  Monday,  and 
finished  on  Wednesday.  On  Friday,  a  heavy  shower  occurred,  and 
the  iron  was  wet  and  rusted.  It  was  proved  that  it  could  have 
been  all  removed  in  one  day. 

John  Slosson  and  A.  J.  Parkefy  for  appellant  The  judge  erred 
in  his  charge  to  the  jury,  in  making  the  convenience  of  access  to 
the  goods  a  tett  of  perfect  delivery.  Ang.  on  Garriers,  §§  313, 315 ; 
Fisk  V.  Netoton,  1  Denio,  45 ;  Richardaan  v.  Goddard,  23  How.  TT 
&L  39  ;  miUr  v.  Sieam  Manufacturing  Oo.,  6  Seld.  438 ;  EltfT.  ./ 
FatfM  8t.  St.  Oo.,  52  Barb.  214,  215 ;   Price  v.  PotoMy  3  Coms; 

Vol.  X.— 58 


458  NEW  YOBK, 


Goodwin  ▼.  Tho  Bftltimoie  and  Ohio  Bailroad  Oow 


322;  Flanders  on  Shipping,  §  275 ;  Hyde  v.  Trent.  Nav.  Cb^  5  T.  R 
397-400;  Redmond  y.  Liverpool,  N.  Y.  and  Phila.  Steamship  Co.^ 
Court  of  Appeals  (N.  Y.  Transcript,  March  30, 1872).  After  receiv* 
iti%  notice,  the  consignee  is  bound  to  take  care  of  the  goods  and 
carry  them  away.  Story  on  Bail.,  §  545,  citing  4  Pick.  371 ;  1  Rawle, 
203 ;  Roth  v.  Buff,  and  S.  L.  R.  R.  Co^  34  N.  Y.  553 ;  Richardson  t. 
Ooddardy  23  How.  TJ.  S.  39.  The  judge  erred  in  refusing  to  charge 
that  the  defendant  was  not  obliged  to  warehouse  the  goods.  Roth 
V.  Buff,  and  S.  L.  R.  R.  Co.,  34  N.  Y.  548 ;  Gould  v.  Cliapin,  20  id. 
267 ;  Miller  v.  Steam  Manuf.  Co.,  10  id.  438 ;  Fisk  v.  Newton,  1 
Den.  45;  Ostrander  Y.Brown,  15  Johns.  39.  Gratuitous  bailees  are 
only  responsible  for  gross  and  culpable  negligence.  Jones  on  Bail., 
8 ;  Tompkins  y.  SaUmarsh  14  S.  &  B.  275 ;  Ang.  on  Carriers,  §§  17, 
36,  295,  304,  323 ;  ShiMs  y.  Blackburne,  1  H.  Black.  15& 

C.  M.  BriggSf  for  respondent 

Bapallo,  J.  Where  bulky  articles  of  freight  are  landed  from 
a  yessel  in  the  customary  manner  upon  a  public  wharf,  with  due 
notice  to  the  consignee,  and  he  thereupon  pays  the  freight  and  takes 
steps  toward  remoying  them,  and  is  afforded  a  reasonable  opportu- 
nity to  do  so,  but  unnecessarily  delays  that  operation,  and  in  con- 
sequence of  such  delay  on  his  part  they  are  injured  by  inclement' 
weather,  the  carrier  cannot  be  held  responsible  for  such  injury.  It 
is  not  his  duty  to  store  the  goods  after  the  consignee  has  paid  the 
freight  and  signified  his  intention  to  remoye  them,  and  is  appar- 
ently about  to  do  so.  If,  after  the  consignment  has  been  thus 
accepted  and  the  goods  haye  been  separated  from  the  rest  of  the 
cargo,  and  the  consignee  has  been  afforded  a  reasonable  time  to 
remoye  them,  he  yoluntarily  or  negligently  allows  them  to  remain 
upon  the  wharf,  he  does  so  at  his  own  risk,  and  it  is  his  duty,  not 
the  carrier's,  to  protect  them  from  the  weather. 

Where,  instead  of  being  landed  upon  a  public  wharf,  the  goods 
are  placed  in  a  depot  or  storehouse  or  other  premises  of  the  carrier, 
they  being  in  his  actual  custody,  he  is  bound  to  take  ordinary  care 
of  them,  notwithstanding  unreasonable  delay  by  the  consignee  in 
remoying  them.  And  yhere  the  consignee  cannot  be  found,  or, 
after  notice,  refuses  to  receiye  the  goods,  the  carrier  is  bound  to  take 
care  of  or  put  them  in  a  place  of  safety  for  the  benefit  of  the  oon« 
signer  or  owner. 
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In  all  these  cases,  after  his  duty  as  carrier  has  been  discharged,  he 
becomes  a  species  of  inyolontary  bailee,  and  his  only  means  of 
relieving  himself  of  the  custody  of  the  goods  is  by  placing  them  in 
the  hands  of  some  responsible  warehouseman. 

But  the  principle  of  these  cases  does  not  apply  where  the  con* 
4ngnee  is  present,  accepts  the  consignment  and  pays  the  freight,  and 
the  goods  are  landed  on  a  public  wharf,  with  notice  to  him,  and  he 
is  afforded  a  reasonable  time  and  opportunity  to  take  charge  of  and 
remove  them.  Their  legal  custody  is  then  transferred  from  the 
carrier  to  the  consignee,  at  least  where  the  latter  is  owner  of  the 
goods,  or  bound  to  accept  them.  Chichering  v.  FowUry  4  Pick. 
871 ;  Cope  v.  OordavOy  1  Bawle,  203.  Whether  in  a  case  where  the 
consignee  was  not  the  owner  the  carrier  would  owe  any  further  duty 
to  the  true  owner  in  case  of  the  neglect  of  the  consignee  to  remove 
the  goods,  it  is  not  now  necessary  to  consider,  this  action  being 
between  the  carrier  and  the  consignees. 

In  the  present  case,  the  -paxael  of  sheet-iron  in  question  lay  separ- 
ated from  the  rest  of  the  cargo  and  piled  up  by  itself  at  the  end  of 
the  pier  (which  was  a  public  wharf),  for  several  days  after  notice  to 
the  consignees  of  its  arrival.  Thej  had  paid  the  freight  upon  it  at 
the  time  of  receiving  the  notice,  and  had  sent  their  carman  several 
times  to  remove  it,  and  had  removed  another  parcel  of  the  same 
4X>nsignm6nt.  The  main  contest  at  the  trial  was  upon  the  point 
whether  a  reasonable  opportunity  had  been  afforded  to  the  plaintiffs 
to  remove  the  parcel  in  question,  before  the  storm  by  which  it  was 
injured,  the  claim  upon  the  part  of  the  plaintiffs  beiug  that  the 
defendant  had  so  obstructed  the  wharf  with  other  portions  of  the 
cargo  that  the  carman  could  not  remove  the  parcel  in  question 
before  the  storm,  and  the  defendant  controverting  this  and  claiming 
that  the  omissioir  of  the  carman  to  remove  it  was  owing  to  his  own 
negligence  and  misconduct,  and  that  with  proper  diligence  he  had 
ample  time  to  remove  it  before  the  damage  occurred.  The  evidence 
upon  these  points  was  conflicting,  and  they  were  submitted  to  the 
jury.  The  judge,  in  the  first  instance,  complied  with  the  request  of 
the  defendant's  counsel  to  charge  the  juiy  that  if  the  plaintiffs  had 
a  reasonable  time  to  remove  the  iron  or  put  it  under  proper  care 
and  custody  before  the  storm,  they  could  not  recover;  but  after- 
ward, in  delivering  his  charge,  the  judge  departed  from  this  view, 
and  charged  in  substance  that  even  J  the  plaintiffs  had  a  reason- 
able time,  then  from  the  time  that  the  reasonable  period  for  the 
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lemoYal  of  the  goods  expired^  the  defendant  became  liable  as  ware* 
houseman,  and  that  if  proved  to  have  neglected  to  take  that  degree 
of  care  of  the  property  which  is  required  of  warehousemen,  it  was 
liable,  though  its  dntj  as  common  carrier  was  ended.  For  the 
reasons  above  stated,  we  are  of  opinion  that  under  the  circum* 
stances  of  this  case,  the  latter  instruction  was  erroneous,  and  that 
the  judge  should  have  adhered  to  the  first  position. 

The  judgment  must  therefore  be  reversed  and  a  new  trial  ordered^ 
with  costs  to  abide  the  event 

All  concurring. 

Judgmeni  reversed  and  new  trial  granted^  costs  to  abide  the  evenim. 


Blizabieth  Bbikklby  v.  Hugh  L.  B&ikklet,  appellant. 

(fiON.T.lM.) 
Moorce — temporarp  aUm4my  —proof  of  marriage.    Judgment  of  another  State* 

In  an  action  for  divorce,  broaght  bj  one  claiming  to  be  a  wife,  alimony  pendente 
lite,  and  an  allowance  for  expenses,  wiU  not  be  allowed,  where  marriage  im 
fact  is  denied  bj  the  answer,  until  the  actual  existence  of  the  marital  rela* 
tion  is  proved  or  admitted. 

In  passing  upon  the  question  of  a  marriage,  however,  the  court  is  not  confined 
to  the  allegation  of  the  complaint  and  the  denial  of  the  answer.  If  th« 
matter  contained  in  other  papers,  or  shown  bj  legitimate  proofs,  make  oui, 
in  the  judgment  of  the  court,  a  fair  presumption  of  the  fact  of  marriage,  il 
has  the  power  to  grant  alimony,  pending  the  action,  and  expenses  of  thm 
action.    (Pbckham,  J.,  dissented.) 

For  the  purposes  of  an  application  for  temporary  alimony,  etc.,  the  fact  of 
marriage  need  not  be  so  conclusively  established  as  Is  required  for  obtaining 
permanent  alimony.  If  the  plaintiff  makes  a  reasonably  plain  case  of  the 
existence  of  a  marriage,  although  it  is  denied  by  the  defendant,  she  should 
be  furnished  with  the  means  of  temporary  support  and  of  conducting  th» 
suit,  until  the  truth  or  falsity  of  her  allegations  can  be  ascertained  by  the 
proofs  formally  taken  in  the  case. 

When  the  facts  undisputed  are  such  as  that,  from  them,  a  presumption  arises 
that  the  parties  were  married,  so  that  the  affirmative  rests  upon  the  defend 
ant  to  repel  that  presumption,  the  court  has  Jurisdiction  and  power  to  grant 
temporary  alimony  and  expenses,  although  marriage  in  fact  Is  denied,  and 
the  opposing  papers  show  facts  irreconcilable  with  the  existence  thereof,  M 
of  matrimonial  cohabitation 
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A  denial,  in  the  answer,  of  an  allegation  in  the  complaint  that  the  plaintifl 
was,  at  the  time  of  exhibiting  her  complaint,  an  actnij  resident  ^f  this  State, 
does  not,  of  itself,  take  from  the  coart  the  power  of  awarding  temporar/ 
alimony  and  expenses. 

Neither  will  an  allegation,  in  the  answer,  that  the  plaintiff  had,  before  bring- 
ing the  action,  brought  another  action  for  the  same  cause,  against  the  defend 
ant,  in  a  court  of  another  State,  which  is  still  pending,  have  that  effect 

iUthough  a  judgment  of  a  court  of  another  State,  between  the  same  parties 
upon  the  same  cause  of  action,  upon  the  merits,  is  oonclusiye,  yet,  to  conclude 
the  parties,  it  must  be  a  definite  judgment  on  the  merits  only ;  not  a  mere 
interlocutory  order,  made  upon  a  sffodal  application,  and  not  settling  and 
sludging  finally  the  rights  of  the  parties. 

AppBALy  by  the  defendant,  from  an  order  made  at  a  general  term 
of  the  supreme  court  in  the  first  department,  afiirming  an  order 
made  at  a  special  term,  granting  alimony  to  the  plainti£f  during 
the  pendency  of  the  action,  and  an  allowance  for  expenses  of  the 
suit 

The  action  was  brought  to  obtain  a  limited  divorce,  with  suitable 
maintenance,  on  the  ground  of  abandonment  of  the  plaintiif  by  the 
defendant,  and  his  neglect  and  refusal  to  support  her. 

The  complaint  alleged  that,  at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  was  an  actual  resident  of  the  city  of  New 
York ;  that  the  parties  were  married  on  or  about  the  14th  day  of 
June,  1864,  at  that  city ;  that,  on  or  about  the  22d  of  March,  1869, 
at  Memphis,  Tenn.,  the  defendant  abandoned  the  plaintiff,  and  has 
«Yer  since  neglected  and  refused  to  provide  for  her. 

The  answer  was  a  general  denial ;  and,  in  addition,  contained  an 
allegation  that  the  plaintiff  was  a  resident  of  Memphis,  Tenn. ;  and 
that  there  was  pending  in  the  chancery  court  of  Memphis  an  action 
between  these  parties,  for  the  same  cause.  Besides  the  pleadings, 
aflSdavits  and  other  papers  were  read  in  support  of,  and  in  opposition 
to,  the  motion. 

Wm.  Henry  Anihan,  for  appellant  No  contract  of  marriage 
was  proved  by  the  evidence  in  this  case.  Cktnningham  v.  Cunning' 
ham,  2  Dow  P.  0.  482 ;  Cflaytan  v.  Warddl,  2  N.  Y.  430 ;  Gun- 
ningham  v.  BurdeU,  4  Bradf.  482.  The  plaintiff  was  not  a  resident 
of  this  State  when  she  commenced  this  action,  and  an  action  for 
-divorce,  being  a  local  action,  must  be  brought  where  the  plaintiff  is 
•domiciled.  Samerville  v.  Lord  Somervilley  6  Ves.  787 ;  Matter  of 
FUtgerald,  2  Caines,  317 ;  Roosevelt  v.  Kellogg,  20  Johns.  210 ;  Board- 
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man  t.  Eou$ey  18  Wend.  512 ;  Frost  y.  Brisbifh  19  id.  14 ;  CAaifi4 
T.  Wiban,  8  Abb.  78;  1  Bosw.  673;  Fisk  v.  Cfhicago  A  R.  L  B.  Jt 
Co.  J  53  Barb.  472.  The  pendency  of  an  action  for  diyorce  in 
another  State  is  a  bar  to  an  action  for  the  same  canae  in  this  State. 
Brent  y.  Armfieldy  4  Or.  0.  0.  577.  The  question  of  alimony  is 
res  adfudieata.  The  definite  judgment  of  a  foreign  court  is  con- 
clusive between  the  same  parties  on  the  same  subject-matter.. 
Wahh  y.  Durkin^  12  Johns.  101 ;  Bourne  y.  Joy,  9  id.  221 ;  Tayhr 
y.  Bryden^  8  id.  175 ;  Monroe  y.  Douglas^  4  Sandf.  Oh.  126 ;  Loumt 
T.  Westcott,  26  N.  Y.  146. 

MtJes  Beach,  for  respondent 

FoLGBBy  J.  This  case  was  before  the  court  formerly  on  appeal 
from  an  order  adjudging  the  defendant  in  contempt  for  not  render* 
ing  obedience  to  the  order  awarding  to  the  plaintiff  alimony  j^an- 
dente  lite,  and  money  for  the  expenses  of  the  suit  from  the  property 
of  the  defendant  See  47  N.  Y.  40.  We  then  held  that  for  the  pur* 
poses  of  that  appeal  we  must  assume  that  the  court  below  had  powei 
to  make  the  order  and  had  well  used  it  The  appeal  now  is  from 
the  order  itself^  by  which  alimony  and  expenses  were  granted,  and 
the  power  of  the  special  term  to  make  that  order  is  directly  in 
question. 

This  is  an  action  for  a  diyoroe,  a  mensa  et  thorOy  on  the  ground  of 
the  abandonment  of  the  plaintiff  by  the  defendant  and  of  his  neglect 
and  refusal  to  provide  for  her.  The  complaint  alleges  that  the 
plaintiff  and  defendant  intermarried  in  1864^  and  that  the  plaintiff 
is  now  the  wife  of  the  defendant  This  allegation  of  the  complaint 
is  denied  by  the  answer,  and  upon  the  pleadings  the  fact  is  at  issue 
whether  the  parties  to  the  action  are  or  ever  were  husband  and  wife* 

If  the  disi>osition  of  the  questions  raised  by  this  appeal  depended 
alone  upon  the  pleadings  in  the  case,  it  might  be  easily  made.  The 
allegations  of  tlie  pleadings  are  direct  but  most  general  in  their 
character.  There  are  in  the  case,  however,  a  petition  by  the  plain- 
tiff and  affidavits  and  other  proofs  in  the  nature  of  affidavits  from 
both  parties,  which  treat  of  the  relations  between  them  with  much 
particularity,  and  which  are  of  importance  in  the  determination  of 
the  points  involved. 

The  order  of  the  special  term,  brought  under  review,  granted  to 
the  plaintiff  a  weekly  allowance  for  her  support  and  maintenancow 
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to  be  paid  by  the  defendant  until  the  final  determination  of  the 
action,  and  a  sum  in  gross  for. her  expenses  in  conducting  the  action. 

It  is  proper  for  as  to  say  here  that  we  wish  to  be  understood  as 
expressing  no  opinion  upon  the  merits  of  the  main  controversy,  or 
of  what  should  be  its  final  determination.  We  design  to  speak  only 
of  the  power  of  the  special  term,  with  the  facts  before  it,  as  they 
were  presented  in  the  papers,  to  grant  the  order  appealed  from. 

The  defendant  contends  that  the  special  term  had  no  power  to 
grant  this  order,  and  he  puts  this  claim  upon  the  ground  that  the 
existence  of  the  marital  relation  is  denied,  and  its  non-existence 
shown  by  the  statements  of  the  plaintiff  herself,  and  that  in  such 
case  alimony  will  not  be  gmatdd  pendente  lite. 

Some  of  the  text-books  say  that  as  the  right  to  alimony  can  only 
result  from  the  marital  relation,  a  fact  of  marriage  between  the 
parties  must  be  admitted  or  proven  before  there  can  be  a  decree  for 
alimony  p&ndefite  lite.  Bishop  on  Mar.  ft  Div.,  §  570;  Boper  on 
Husb.  ft  Wife,  p.  *310,  note  k.  And  the  ecclesiastical  courts  in 
England  sometimes  state  the  rule  as  broadly  as  that  In  Durant  t. 
Durant,  1  Addams,  114;  2  Eng.  Ecc.  B.  4d>  it  is  said,  ^'a  general 
negative  issue  is  then  given  to  the  libel,  not  even  confessing  the 
marriage,  so  that  the  court  with  no  constat  before  it  of  a  fact  of 
marriage  oould  allot  the  wife  nothing  on  account  or  in  the  nature 
of  alimony." 

And  in  Smyth  v.  Bnjfthy  2  Addams,  264;  2  Eng.  EocL  B.  298,  it 
18  declared  that  it  is  incompetent  for  the  court  under  any  circum- 
stances to  make  a  formal  allotment  to  the  wife  of  any  sum  in  the 
nature  even,  or  as  on  account  of  alimony,  until  a  fact  of  marriage 
at  least  is  proved  against  or  admitted  by  the  husband.  It  is  to  be 
observed,  however,  that  in  the  last  case,  after  this  strong  statement 
of  the  role,  the  court  practicaQy  ignored  it  by  recommending  an 
allowance  by  way  of  alimony  proportionate  to  the  means  of  the 
husband,  with  an  intimation  that  if  its  recommendation  was  not 
complied  with  it  would  take  it  into  account  when  alimony  in  the 
progress  of  the  cause  came  to  be  regularly  allotted. 

There  is,  however,  a  qualification  annexed  to  this  rule  by  other 
decisions.  In  Bird  v.  Bird,.  1  Lee,  209;  5  Eng.  Eca  B.  366,  the 
husband  brought  suit  to  set  aside  his  marriage  as  a  nullity,  by 
reason  that,  at  the  time  of  contracting  it,  there  was  living  a  hus« 
band  of  the  wife  by  a  former  marriage.  It  was  admitted  on  the 
part  of  the  husband  that  there  had  been  an  actual  ceremony  of 
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marriage  in  doe  form,  followed  by  cohabitation  and  the  birth  of 
flevend  children.  The  former  marriage  was  not  denied  by  the  wife, 
and  the  issue  in  the  case  was  whether  the  former  husband  was  living 
at  the  date  of  the  second  marriage.  In  iSmiih  v.  Smith,  cited  in 
£arl  of  Parismauih  v.  Countess  of  Portsmouthy  3  Addams,  63 ;  2 
Eng.  Eoc.  R  428,  and  in  the  main  case  also,  there  had  been  a  mar- 
riage in  fact  and  in  form,  and  an  action  was  brought  by  the  com- 
mittee of  the  plaintiff  to  set  aside  the  marriage  as  a  nullity,  in  that 
the  plaintiff  was  a  lunatic,  incapable  of  the  contract  of  marriage 
and  was  the  subject  of  the  fraud  of  the  wife.  In  these  three  cases 
the  application  of  the  putative  wife  was  granted  for  money  fh>m  the 
means  of  the  husband  to  carry  on  the  suit,  and  in  two  of  them  her 
right  to  temporary  alimony  is  also  asserted.  And  although  it  has 
been  held  that  the  ecclesiastical  law  of  England  is  not  a  part  of  the 
common  law  of  that  country,  and  is  no  part  of  the  common  law 
thereof  adopted  in  this  state  {Burtis  v.  BurtiSy  Hop.  567),  yet,  when 
by  our  statutes  any  part  of  the  jurisdiction  exercised  by  those  courts, 
was  given  to  our  courts,  the  settled  principles  and  practioe  of  those 
courts  became  a  precedent  and  a  guide  for  our  courts.  Le  Barron  v. 
Le  Barron,  2  Am.  Law.  Rev.  212 ;  S.  0.,  35  Vt  365 ;  Oriffin  v.  Oriffin, 
47  N.  Y.  134.  In  North  v.  North,  1  Barb.  Oh.  241,  the  bill  was  filed 
by  the  husband  to  annul  the  marriage  on  the  same  ground  as  that 
alleged  in  Bird  v.  Bird,  supra.  The  defendant  applied  for  alimony 
upon  her  affidavit,  denying  that  the  former  husband  was  living  at 
the  time  of  the  second  marriage.  It  was  held  that  for  the  purposes 
of  the  application  the  fact  of  marriage  was  admitted,  and  that  the 
presumption  was,  that  it  was  legal,  until  the  contrary  should  be 
established  by  the  proofs  in  the  cause.  The  chancellor  there  states, 
that  the  granting  of  an  allowance  for  ad  interim  alimony  and 
expenses  of  suit  is  not  confined  to  cases  in  which  both  parties 
admit  the  alleged  marriage  to  have  been  legal. 

Now,  in  these  cases  from  the  English  courts  and  our  court  of 
chanoeiy,  it  is  apparent  that  if  the  allegations  of  the  husband  were 
true,  the  marriage  was  null  and  void,  and  there  had  not  been  in  the 
inception  a  valid  marriage  between  the  parties,  yet  alimony  pendents 
lite  and  money  for  the  expenses  of  the  suit  were  awarded  to  the 
wife.  It  was  done  upon  the  ground,  of  a  marriage  ds  facto  being 
admitted.  And  the  issue  being  upon  certain  facts,  dependent  upon 
the  truth  of  which  it  was  whether  there  was  or  was  not  a  nuurriage 
ds  jure,  the  ability  should  be  given  to  the  wife  to  maintain  her 
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negative  of  the  allegation  of  those  faots.  They  are,  then,  anthori- 
ties  to  this  extent,  that  where  it  appears  to  the  court  from  the 
express  admissions  of  the  parties,  or  from  the  allegations  of  one  not 
denied  by  the  other,  that  there  has  been  the'  form  of  a  marriage 
between  them,  and  the  question  at  issue  is  whether  the  facts  and 
circumstances  of  the  case  will  show  it  not  a  marriage  de  jure^  tem- 
porary alimony  and  money  for  the  expenses  of  the  suit  will  be 
awarded  for  the  putative  wife  from  the  means  of  the  alleged  hus- 
band, although  he  denies  the  existence  of  the  marital  relation. 

There  is  one  case  in  the  late  court  of  chancery  which  goes  farther 
than  this.  In  Smith  v.  Smithy  1  Edw.  255,  a  bill  was  filed  by  the 
wife  against  the  husband  for  a  divorce  a  mensa  et  thorOy  on  the 
ground  of  cruelty.  It  distinctly  set  forth  the  time  and  plaoe  of 
marriage,  and  the  name  of  the  minister  who  officiated  thereat  It 
is  to  be  inferred,  also,  that  it  alleged  '^  cohabitation  and  living 
together''  as  husband  and  wife.  The  bill  was  sworn  to.  The 
defendant  put  in  a  sworn  plea»  without  answer,  explicitly  denying 
ever  having  been  married  to  the  complainani  On  an  application 
by  the  complainant  for  temporary  alimony  and  money  to  carry  on 
her  suit,  it  was  granted  by  the  vice-chancellor.  The  court  cited 
Smyth  V.  Smythy  mpra,  as  a  cause  where  temporary  alimony  was 
granted  in  effect,  though  not  in  form,  and  holds  the  defendant's 
plea  insufficient  to  prevent  the  granting  of  the  application.  The 
report  of  the  case  is  short,  and  reasons  for  the  judgment  are  not 
given  tVi  extenso,  Notice  is  taken  that  the  defendant  did  not  deny 
oohabitation  nor  living  together  with  the  complainant  This  cir- 
cumstance standing  admitted  was  deemed  worthy  of  consideration, 
as  in  truth  it  ia  For  a  marriage  in  fiiot  may  be  presumed  from 
<x>ntinued  matrimonial  cohabitation,  the  acknowledgment  by  the 
parties  that  they  are  husband  and  wife,  the  recognition  by  each 
other  as  such,  and  general  reputation  thereof.  Rom  v.  (Jlarhy  8 
Prige,  574 ;  In  re  Taylor y  9  id.  611 ;  (yOara  v.  Eisenlohr,  88  N .  Y. 
296.  And  in  North  v.  Northy  mpra,  the  chancellor  presents  such  a 
presumption  as  one  of  the  considerations  moving  him  to  his  judg- 
ment There  are  certain  needed  and  salutary  limitations  and  restrict- 
ive safeguards  which  the  courts  have  attached  to  this  rule,  which 
will  be  noticed  further  on. 

As  the  defendant  in  Smith  v.  Smithy  1  Edw.  189,  suprOf  did  not 
4eny  the  faots  from  which  an  actual  marriage  might  be  inferred^ 
though  he  did  deny  a  marriage  with  form  and  ceremony,  might  not 
Vol.  X.  —  69 


466  NEW  YORK, 


Biinklqr  ▼•  Biinklej. 


fche  court  well  hold  that,  for  the  pnrpoees  of  the  application  for  teiii* 
porary  alimony  and  expenses  of  the  snit»  there  was  prima  faeU  the 
existence  of  the  marital  relation^  though  not  formal  in  its  inoep* 
tion? 

Thus  yiewing  the  case  of  SmUh  v.  Smithy  it  harmonues  with 
North  y.  North  and  the  cases  firom  the  English  ecclesiastioal  conrta. 
If  it  is  not  to  be  thus  yiewed,  it  is  a  direct  decision  that  a  denial  of 
the  marriage  relation  by  the  husband  is  not  ground  for  refusing  an 
application  by  the  putatiye  wife  for  alimony.  And  in  Vredand  y» 
Vreeland^  3  Oreen.  (N.  J.)  Eq.  Sep.  43,  where  alimony  was  refused, 
the  fact  of  marriage  being  denied  in  a  sworn  answer,  it  is  intimated 
that  if  there  had  been  proof  of  the  defendant's  cohabitation  with 
the  complainant  as  his  wife,  or  his  public  acknowledgment  of  her 
as  such,  alimony  could  haye  been  allowed. 

At  all  eyents,  the  authorities  cited  are  ample  to  sustain  this 
proposition :  that  where  there  has  been  a  marriage  in  feet,  though 
its  commencement  was  not  accordiag  to  the  decent  and  recognized 
forms  and  ceremonies  usual  in  society,  and  which,  though  not  indis- 
pensable for  its  yalidity,  are  yet  sanctioned  by  law ;  in  an  action  by 
the  wife  for  diyorce  or  by  the  husband  for  a  decree  that  the  mar* 
riage  is  null,  in  which  the  putatiye  wife  ayers  the  existence  and 
legality  of  the  marriage,  though  the  alleged  husband  denies  it;  the 
court  may,  in  its  discretion,  allow  to  the  putatiye  wife  temporary 
alimony  and  money  to  carry  on  the  action  from  the  means  of  the 
alleged  husband. 

And  the  principle  at  the  bottom  is  this  :  Where  marriage  in  fiBUst 
being  denied,  the  affirmatiye  is  upon  the  party  claiming  to  be  the 
wife  to  show  that  an  actual  marital  relation  eyer  existed ;  there 
alimony  will  be  denied  until  that  fact  is  proyen  to  the  satisfaction 
of  the  court,  or  is  admitted;  for  it  is  upon  the  existence  of  that 
relation  alone  that  the  right  to  alimony  depends.  Where  an  actual 
marital  relation  has  been  admitted  or  shown,  and  its  existence  in 
law  is  sought  to  be  ayoided  by  some  fact  set  up  by  the  husband,  and 
it  deyolyes  upon  him  to  show  that  fact^  there  alimony  will  be 
granted  until  that  &ct  is  shown ;  for  the  relation  actually  exists 
upon  which  the  right  to  alimony  depends,  and  the  object  of  the 
litigation  is  to  annul  that  actual  relation  by  showing  some  other 
fact,  the  existence  of  which  is  denied.  It  may  be  said,  too,  that  for 
the  purposes  of  an  application  for  temporary  alimony  there  will  not 
need  that  the  fact  of  marriage  be  so  oondusiyely  established  as  fbr 
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the  purpose  of  pennaiient  aUmony,  or  any  other  ultimate  purpose 
of  the  action.  It  U  for  the  interest  of  society  and  in  aid  of  public 
policy  that  where  the  married  relation  has  been  in  fact  assumed,  it 
should  not  easily  and  capriciously  be  laid  aside ;  and  where  it  is 
averred  by  the  putative  wife  and  denied  by  the  alleged  husband,  if 
she  makes  a  reasonably  plain  case  of  its  existence,  she  shouldn)e 
furnished  with  means  of  temporary  support  and  of  conducting  the 
suit  until  the  truth  or  falsehood  of  her  allegations  can  be  ascertained 
by  the  proofs  formally  taken  in  the  case.  See  North  t.  Jforthf 
iupra,  p.  244 ;  Purcett  v.  Purcelly  4  Hen.  &  Munf.  507 ;  Herforth  y. 
Herforthy  2  Abb.  Pr.  (N.  S. )  483.  So  far  have  the  courts  car- 
ried this  idea  that  even  after  the  verdict  of  a  jury  upon  a  feigned 
issue,  finding  the  wife  guilty  of  adultery,  arrears  of  alimony  accru- 
ing  after  verdict  and  up  to  date  of  decree  were  ordered  to  be  paid* 
Stanford  v.  Stanford^  1  Edwards,  317.  And  further  it  may  be 
said,  that  any  facts  and  circumstances  being  shown  which  are 
sufficient  for  a  court  to  presume  therefrom  an  acwual  marriage,  they 
are  also  sufficient  for  a  court  thereon  to  found  an  order  granting 
temporary  alimony,  though  other  allegations  which  are  at  issue^ 
once  being  established,  would  repel  such  a  presumption. 

Hence  in  an  application  for  temporary  alimony  and  the  expenses 
of  the  action,  although  there  may  be  in  the  answer  a  general  denial 
of  the  existence  at  any  time  of  the  marital  relation,  the  court  has 
the  power  from  the  affidavits  and  other  papers  presented  to  it  to  pass 
upon  the  question  for  the  purposes  of  the  application,  and  it  is  not 
bound  down  to  the  allegations  of  the  complaint  and  the  denial  of 
the  answer  if  other  papers  or  proofs  are  submitted  to  it;  and 
though  the  denial  of  the  answer,  if  standing  alone,  would  bring  the 
case  within  the  rule  that  where  no  marital  relation  is  admitted  or 
proven  there  is  no  right  to  alimony ;  yet  if  the  matters  contained 
in  other  papers  or  shown  by  legitimate  proofs  before  the  court 
make  out  in  the  judgment  of  the  court  a  fair  presumption  of  a  fact 
of  marriage,  it  has  the  power  to  grant  alimony  pending  the  action 
and  expenses  of  the  action. 

It  remains  to  be  seen  whether  the  facts  admitted  or  shown  beyond 
dispute,  in  the  petitions  and  affidavits  in  this  case,  are  such  as  to 
meet  these  requirements. 

The  complaint  and  the  answer  are  destructive  of  each  other,  for 
the  allegations  of  one  are  neutralized  by  the  denials  of  the  other. 

The  petition  of  the  plaintiff  alleges  a  marriage  cont'act  in  New 
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York  city  between  the  parties,  without  witness  or  ceremony,  or 
solemnization  with  any  civil  or  religious  rites,  but  a  simple  contract 
of  the  parties  per  verba  de  presently  followed  by  actual  consumma- 
tion, cohabitation  as  husband  and  wife,  and  recognition  and 
acknowledgment  of  each  other  as  such  to  mutual  acquaintance! 
ana  friends. 

The  deposition  or  affidavit  of  the  defendant  denies  the  contract 
of  marriage,  and  the  cohabitation  together  as  husband  and  wife,  and 
**  that,  at  any  time  or  place,  he,  by  word  or  act,  gave  the  least 
foundation  for  the  supposition  or  charge  that  the  plaintiff  became 
his  wife,  or  that,  in  any  manner,  shape  or  form,  he  was  ever  married 
to  the  plaintiff  in  New  York  or  elsewhere." 

The  petition  sets  out  the  particulars  of  the  alleged  contract  It 
also  sets  out  the  particulars  of  the  time  and  place  of  the  recogni- 
tion and  acknowledgment  of  each  other  as  husband  and  wife,  and 
ipecifically  designates  the  places  and  times  at  which,  and  the  per* 
sons  to  whom  the  defendant  introduced  the  plaintiff  as  his  wife, 
and  acknowledged  her  as  such,  and  alleges  the  general  reputation 
which  existed  of  their  matrimonial  connection.  The  petition  b 
unsupported  in  its  statement  that  there  was  a  marriage  contract 
between  the  parties,  but  is  corroborated  by  numerous  explicit  and 
reliable  affidavits  in  its  other  statements  above  noticed. 

The  deposition  of  the  defendant  does  not,  nor  does  any  sworn 
statements  of  the  defendant  deny,  in  particular  averments  of  denial, 
that  he  did  at  the  times  and  places,  and  to  the  persons  named  in 
the  petition  and  in  the  corroborating  affidavits,  introduce  and 
acknowledge  the  plaintiff  as  his  wife,  or  that  they  passed  before 
many  of  their  acquaintances  at  public  hotels  and  boarding  houses 
as  such,  or  that  they  cohabited  together  ostensibly  as  husband  and 
wife,  or  that  such  was  the  reputation  of  the  relation  existing 
between  them. 

It  wonld  be  tedious  to  go  into  a  minute  recapitulation  of  the 
statements  made  to  this  effect  in  these  affidavits.  One  of  them 
may  be  noticed,  which  is  perhaps  the  strongest  and  most  specific  of 
all;  that  of  Alexander  B.  Mott,  known  as  a  highly  respectable 
physician  practicing  in  New  York  city,  who  says  therein  that  he 
was  called  professionally  to  the  plaintiff,  and  found  her  in  bed ; 
that  the  defendant  was  present  in  her  room,  together  with  the 
mistress  of  the  boarding  house;  that  then  and  uniformly  on  sub* 
sequent  occasions  the  defendant  spoke  of  plaintiff  as  "UiB  (the 
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defendant's)  wife ;  that  he  (Mott)  addressed  them  as  Mr.  and  Mrs. 
Brinkley;  that  defendant  on  another  occasion  consulted  him  (Mott) 
professionaily,  and  then  stated  that  the  plaintifC  was  his  (the 
flefendant's)  wife,  bnt  that  for  family  reasons  it  was  not  thought 
proper  to  announce  it.  These  particular  statements  are  not  denied 
by  the  defendant 

The  defendant,  on  his  side,  produces  the  affldayits  or  persons  who 
make  strong  representations^  with  much  minuteness,  of  the  declara- 
tions of  the  plaintifEy  and  her  conduct  in  accordance  therewith, 
irreconcilable  with  the  existence  of  the  fact  of  marriage  between 
the  parties,  or  of  matrimonial  cohabitation,  and  consistent  with  the 
allegation  of  the  defendant,  that  the  relation  between  the  parties 
was  commenced  and  continued  for  meretricious  purposes.  There 
are  also  letters  from  the  plaintiff,  as  is  alleged,  which,  read  in  the 
light  of  these  affidavits,  are  condemnatory  of  her. 

These  papers,  affidavits  and  proo£i  are  mainly  of  two  classes, 
viz.:  Those  which  are  brought  before  the  court  by  the  plaintiff 
haye  been  served  apon  the  defendant  and  brought  to  his  knowledge, 
and  he  has  had  opportunity  to  answer  them  as  specifically  as  he 
saw  fit ;  those  which  are  brought  before  the  court  by  the  defendant^ 
except  the  answer  in  this  action,  and  the  answer  in  the  action  in 
'he  court  of  Tennessee,  do  not  appear  to  have  been  served  upon  the 
plaintiff  or  to  have  come  to  her  knowledge  until  read  on  the  motion, 
nor  does  it  appear  that  she  has  had  opportunity  to  answer  or  deny 
the  details  contained  in  them.  The  general  purport  of  them,  that 
die  was  of  unchaste  character  and  person,  and  that  her  relation 
with  the  defendant  was  libidinous  and  unsanctioned  by  law,  she 
has  in  effect  anticipated  in  her  petition,  and  negatived.  See  Wood 
J.  Wood,  2  Paige,  108, 114. 

It  was  then  the  effect  of  all  these  papers  that  it  Was  admitted  by 
the  defendant,  before  the  special  term,  that  these  parties  did  cohabit 
and  live  and  lie  together,  justifying,  in  the  eyes  of  acquaintance  and 
of  reputable  moral  people,  that  mode  of  life,  in  that  there  was  a 
matrimonial  relation  existing  between  them;  that  they  did 
acknowledge  that  they  were  husband  and  wife,  and  did  recognise 
and  introduce  each  other  as  such;  that  they  were  received  as  such 
by  reputable  acquaintances  and  ftiends,  and  that  such  was  their 
oommon  reputation. 

From  these  facts,  admitted  or  proven,  the  court  might  presume 
an  actual  valid  marriage.    The  language  of  one  authority  is,  that  it 
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eompeUnt  to  prove  the  marriage  byihe  exhibition  of  taoh  tgltM, 
CtOmra  t.  Biwnbhr^  tupra. 

The  learned  ooonsel  for  the  defendant^  with  a  oommendable 
eamestnefis^  urged  upon  the  oourt  not  to  sanction^  by  their  judg- 
ment in  &Tor  of  the  phuntiff^  the  notion  which  he,  perhaps  oor* 
rectly^  ayerred  was  too  preralent ;  that  in  the  State  of  New  York, 
as  no  f orm,  nor  ceremony^  nor  dyil  nor  religions  rite  was  essential 
to  the  Talidity  of  a  marriage,  so  any  cohabitation  of  man  and 
woman,  no  matter  how  or  with  what  motive  begun,  might  by  the 
fidse  assumption  of  the  marital  relations  some  time  continued  by 
the  fiilse  acknowledgment  and  recognition  of  each  other  as  husband 
and  wife  for  a  space  kept  up,  and  by  an  ill-founded  general  reputa- 
tion, grow  into  the  real  valid  and  lawful  state  of  matrimony,  with 
all  its  reciprocal  rights,  liabilities^  duties  and  obligations. 

We  shall  not  relax  any  rule  or  requirement  which  has  been  set 
up  for  a  validity  of  a  marriage.  The  law  is  well  settled  that  a  man 
and  woman,  without  the  presence  of  a  witness,  without  the  inter- 
vention of  minister  or  magistrate,  by  words  of  present  contract 
between  them,  may  take  upon  themselves  the  relation  of  husband 
and  wife,  and  be  bound  to  themselves  and  to  society  as  such.  And 
if  after  that  the  marriage  is  denied,  proof  of  actual  cohabitation  as 
husband  and  wife,  and  acknowledgment  and  recognition  of  each 
other,  to  friends  and  acquaintances  and  the  public  as  such,  and  tht 
general  reputation  thereof  will  enable  a  court  to  presume  that  there 
was,  in  the  beginning,  an  actual  honafide  and  valid  marriage. 

We  are  aware,  however,  that  the  wise  caution  of  the  courts  has 
set  hedges  about  this  rule.  To  presume,  from  the  fact  of  cohabita- 
tion, that  there  has  been  an  actual  marriage,  it  must  be  matrimo- 
nial and  be  so  begun  and  not  illicit.  It  is  not  the  fact  alone  which 
raises  the  presumption,  but  the  character  of  thefact.  The  parties 
must  not  only  live  together  as  do  man  and  wife,  but  to  become  man 
and  wife  there  must  be  a  purpose  in  beginning  so  to  live,  and  they 
must  hold  themselves  out  to  the  world  as  thus  related.  Rose  v. 
Clarky  supra.  And  the  courts  will  not,  by  testimony  that  is  not  clear 
and  explicit,  that  is  not  general  and  supported  by  other  oircum* 
stances,  nor  by  reputation  for  marriage  that  is  divided,  raise  such  s 
presumption.  Clayton  v.  Wardell,  4  N.  Y.  230.  And  the  presump- 
tion is  weakened  where  the  relation  of  the  parties  is  secret  or  con- 
oealed,  unless  an  adequate  and  controlling  motive  is  presectrd* 
Ounningham  v.  BurcMl,  4  Bradf.  482. 
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"  And  when  tbis  case  oomeB  to  its  final  hearing  and  disposition, 
these  restrictions  and  safeguards  should  and  will  be  recognized  and 
adhered  to. 

The  question  now  before  us,  howerer,  is  not  whether  upon  the 
proofs  as  shown  by  the  parties  a  final  judgment  should  be  rendered^ 
that  there  has  been  an  actual  valid  marriage  between  the  parties, 
and  whether  a  limited  diroroe  should  be  adjudged  with  a  permanent 
•epamte  maintenance  for  the  plaintiff  to  be  provided  by  the 
defendant 

The  question  now  is,  do  the  proofs  of  the  parties  give  reason  to 
Apprehend  that  upon  a  trial  of  the  issues  between  them  there  is  the 
fair  probability  that  the  plaintiff  will  maintain  her  allegations. 

This  question  is  to  be  determined  for  the  purposes  of  this  applica- 
tion. It  is  one  in  which  the  public  is  interested  as  well  as  the 
parties.  If  there  has  been  a  binding  contract  of  marriage,  it  is  of 
public  as  well  as  private  interest  that  it  be  shown  and  maintained. 
It  is  evident  from  what  is  before  us,  that  it  can  be  shown  and  main- 
tained only  by  professional  skill  and  vigor,  to  secure  which  to  the 
plaintiff  pecuniary  means  are  needed.  She  is  without  such  means. 
And  if  the  defendant  is  her  husband  he  should  provide  them. 

There  are  facts  alleged  which  are  disputed.  It  is  upon  these  that 
the  strength  of  the  defendant's  case  rests.  There  are  facts  in  the 
€480  which  are  undisputed.  They  are  such  that  from  them  a  pre- 
sumption  arises  that  the  parties  were  married.  And  though  the 
•complaint  in  its  general  allegation  of  a  marriage  is  generally  denied 
by  the  answer,  and  resting  upon  these  alone  the  general  rule  would 
defeat  the  plaintiffs  application,  yet  the  petition,  affidavits  and  other 
papers  in  the  case  furnish  the  court  with  fuller  details  and  particu** 
iars  of  the  case  and  of  the  relations  of  the  parties,  and,  from  the 
undisputed  facts  therein  showing  in  presumption  an  actual  mar- 
riage, bring  into  operation  in  aid  of  the  plaintiff  the  qualification 
of  the  general  rule  which  has  been  stated  above. 

It  is  as  if,  in  the  first  instance,  the  plaintiff  in  her  complaint  had 
alleged  the  facts  and  circumstances  from  which  an  actual  marriage 
was  to  be  inferred,  and  had  also  alleged  the  marriage  contract  a£ 
she  has  in  her  petition ;  and  as  if  the  defendant  had  in  his  answei 
denied  the  contract  of  marriage,  but  admitted  by  not  denying  them, 
the  &ots  and  circumstances  presumptive  of  marriage,  and  alleged 
of  them  that,  though  apparently  proper  and  rightfhl,  they  were  but 
the  cover  for  a  meretricious  and  libidinous  connection,  begun  and 
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oontmued  in  impnrity.  It  is  evident  that  the  issue  would  be  in  the 
main  upon  the  character  of  the  connection  between  the  parties,  and 
whether  this  seeming  marital  relation  began  in  an  honorable  ibd 
legal  contract  of  marriage,  though  entered  into  without  witness, 
form  or  ceremony  of  solemnisation;  or  whether  it  was  the  unsanc- 
tioaed  forgathering  of  a  lecher  and  a  wanton. 

It  is  evident  that  the  aflSrmative  of  this  issue  would  be  upon  the 
defendant,  so  far  as  to  repel  the  presumption  of  an  actual  marriage 
to  be  made  from  the  facts  and  circumstances  which  stand  undis* 
puted  upon  the  papers.  Prima  facie,  then,  there  would  exist  the 
relation  of  actual  marriage,  and  the  right  to  alimony  pendente  lite, 
and  money  to  contest  the  allegations  which,  if  established,  would 
show  no  marriage. 

It  foUows,  then,  that  the  court  below  had  jurisdiction  and  power, 
so  fiir  as  the  facts  of  the  case  are  concerned,  to  grant  the  application 
of  the  plaintifE. 

This  being  so,  the  statute  (2  B.  S.  148,  §  68)  gives,  in  express 
terms*  the  power  to  the  court,  in  such  a  case  as  this,  to  require  the 
husband  to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on 
the  suit  during  its  pendency.  And,  though  the  statute  does  not,  in 
terms,  give  to  the  court  the  same  power  as  to  an  allowance  for  her 
support  and  maintenance,  pending  the  controversy,  yet  this  power 
is  based  upon  the  general  equitable  jurisdiction  of  the  court,  and 
upon  the  ground  that  when  the  statute  conferred  jurisdiction  upon 
the  court  in  those  actions  for  divorce  which,  by  the  English  law,  are 
solely  cognizable  in  the  ecclesiastical  courts,  the  grant  of  that  juris* 
diction  carried  with  it,  by  implication,  the  incidental  powers  which 
were  incidental  to  its  proper  exercise,  and  not  in  conflict  with  our 
own  statutory  regulations  on  the  same  subject  See  Oriffin  v.  Oriffin^ 
47  N.  T.  134,  where  this  subject  is  elaborately  considered. 

Sd.  The  defendant  makes  another  point,  that  the  plaintiff  was  not 
an  actual  resident  of  this  State  when  she  exhibited  her  complaint 

The  language  of  the  statute  is :  ^  If  a  married  woman,  at  the  time 
of  exhibiting  a  bill  against  her  husband,  *  *  >  shall  reside 
in  this  State,  she  shall  be  deemed  an  inhabitant  thereof,  although 
her  husband  may  reside  elsewhere  ^  (2  B.  S.  147,  §  57) ;  and  an  action 
may  be  entertained  for  a  limited  divorce,  when  the  marriage  shall 
have  taken  place  within  this  State,  and  the  wife  shall  be  an  actual 
resident  at  the  time  of  exhibiting  her  complaint    Id.  146,  g  50,  sub.  S. 

The  complaint  alleges  that  the  plaintiff  was,  at  the  time  of  the 
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oommenoement  of  this  aofcion,  an  aotaal  resident  of  the  city  of  New 
York.    If  there  was  a  marriage,  it  took  plaoe  in  that  city. 

The  answer  denies  all  the  allegations  of  the  complaint. 

It  is,  thcDy  one  of  the  issues  in  the  case,  whether  the  plaintifE  JKas 
an  actual  resident  or  not  of  this  State  at  the  time  of  exhibiting  her 
complaint  The  denial  thereof  in  the  answer  does  not  of  itself 
take  from  the  court  the  power  of  awarding  temporary  alimony  and 
expenses  of  the  suit,  no  more  than  does  a  denial  of  the  allegation 
of  abandonment  and  neglect,  and  refusal  to  support  These  are  of 
the  issues  in  the  case.  If  the  plaintiff  is  the  wife,  in  fact,  of  the 
defendant,  the  court  has  the  power  to  take  from  his  means  to 
enable  her  to  maintain  her  allegations. 

Besides  that,  actual  residence  is  capable  of  change  in  a  brief 
space,  and  it  might  be  that,  though  all  that  is  shown  in  the  aflSda- 
TJts  and  papers  of  the  defendant  is  true,  the  plaintiff,  after  the  dates 
spoken  of  therein,  and  before  the  commencement  of  this  action,  did 
form  the  intention,  and  carry  it  into  performance,  of  changing  her 
residence  from  Memphis  to  New  York  city. 

3d.  The  defendant  makes  another  point,  that  the  plaintiff  had, 
before  the  bringing  of  this  action,  brought  another  action  againrt 
the  defendant  in  a  court  of  the  State  of  Tennessee,  which  is  still 
pending  and  undetermined. 

It  appears  that  the  judgment  prayed  for  in  that  action  is  for  a 
diroroe  a  vinculo^  or  for  a  limited  divorce,  and  on  either  judgm^it 
an  allowance  for  permanent  alimony.  And  it  alleges  the  adultery 
of  the  defendant  as  a  ground  for  a  judgment 

If  it  be  conceded,  notwithstanding  some  difference  in  the  allega- 
tions of  the  two  complaints,  and  the  difference  in  the  prayer  for 
judgment,  in  the  two,  that  the  two  actions  are  identical,  still  the 
■une  answer  to  this  point  arises.  This  is  one  of  the  issues  in  the 
case,  and  is  not  of  conclusiye  weight  on  a  motion  of  this  kind. 
Upon  the  trial  the  plaintiff  may  show  a  discontinuance  of  that 
action,  or  other  reason,  why  it  may  not  interfere  with  the  courts  of 
ihia  State  taking  jurisdiction  of  the  controversy. 

4tlL  The  defendant  makes  another  point,  that  the  question  of 
alimony  is  res  adjudicatay  in  consequence  of  a  decree  in  the  court 
of  Tennessee  denying  it  to  the  plaintiff. 

It  is  the  rule  that  the  definitive  judgment  of  a  court  of  another 
State  between  the  same  parties  upon  the  same  cause  of  action,  upon 
the  merits  of  the  case,  is  conclusive.    But  it  must  be  a  definitive 
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judgment  on  the  merits  only.  Walsh  v.  Durkin^  18  Johns.  99 ; 
LoMier  y.  Westcott,  26  N.  T.  146. 

Bat  the  decree  of  the  court  in  Tennessee  was  not  a  final  decree 
adjudicating  definitiyely  between  the  parties  the  merits  of  the  case. 
It  was  interlocutory.  Its  determination  of  the  question  before  it 
did  not  settle  and  adjudge  finally  the  rights  of  the  parties.  It  was 
upon  a  special  application  pending  the  suit,  which  by  our  practice 
mighty  on  leave  had,  be  renewed  on  a  new  state  of  facts  presented. 

It  would  be  too  much  to  say  that  the  decision  there  of  this  inter- 
locutory motion  or  application  was  to  be  held  condusiye  upon  the 
parties  at  any  other  stage  of  the  main  controyersy  between  them  in 
another  State  and  before  another  tribunal 

We  are  therefore  of  the  opinion  that  the  special  term  had  power 
to  entertain  the  application  of  the  plaintiff  for  alimony  pendente 
liiBy  and  for  money  to  defray  the  expenses  of  the  actioui  and  had 
power  to  pass  upon  the  facts  presented  in  the  papers  before  it,  and 
from  the  facts  which  were  undisputed  had  power  to  award  to  the 
plaintiff  temporary  alimony  and  money  for  costs  of  suit  What 
amount  it  should  give  was  discretionary.  We  are  free  to  say  that, 
under  the  circumstances  of  the  case^  we  should  hare  confined  the 
plaintiff  to  the  smallest  sum.  But  with  the  discretion  of  the  court 
below  we  cannot  interfere. 

The  order  appealed  from  must  be  affirmed  with  costs  to  the 
respondent 

The  plaintiff  claims  that  the  order  complained  of  is  not  appeal- 
able to  this  court  We  do  not  pass  directly  upon  that  question. 
If  the  granting  of  the  order  was  entirely  discretionary,  and  there 
has  been  no  abuse,  then  it  is  not  appealable.  If  there  was  no 
power  to  grant  it,  it  was  appealable. 

We  hare  preferred  to  pass  upon  the  merits  of  the  question,  and 
to  affirm  the  order. 

▲11  oononr,  except  Piokham,  J.,  dissenting. 
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Ckmmon  emnitf'-^UMUiif  for  wrong  dekw&rp. 

W]Mra  goods,  whidi  ItftTO  been  fniidaleiitlj  ordered  hj  an  indlTldiMl  In  tlie 
Mune  of  a  flcHtione  linn,  and  have  been  abipped  in  oompUanoe  with  the 
Older,  direeted  to  andi  linn,  are  deliyered  bj  the  carrier  to  a  atmnger,  with- 
out requiring  evidence  of  hia  identlt/,  the  carrier  la  liable  to  the  oonalgnor 
for  their  valne.    Ohubok,  C.  J.,  dlaaented. 

Appsal  by  the  plaintiff  from  a  judgment  of  the  supreme  ooart» 
rendered  at  a  general  term  in  the  fourth  department,  affirming  a 
judgment  in  faTor  of  the  defendant,  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  by  the  plaintiff  as  consignor  of  three 
bales  of  bags,  shipped  by  him  at  Syracuse,  consigned  to  S.  H. 
Wilson  &  Go.,  at  Oswego,  against  the  defendant  as  a  common  car* 
rier,  to  recover  their  value,  on  the  ground  that  there  had  been  4 
mis-delivery  of  the  goods. 

The  case  below  is  reported  (58  Barb.  599, 603,  etc.),  where,  as  weU 
iM  in  the  following  opinion  of  Oboybb,  J.,  the  fiicts  are  stated* 

D.  Pratty  for  appellant.  Defendant  was  guilty  of  negligence 
in  delivering  the  goods  to  an  unknown  person  without  reqtiiring 
the  customary  evidence  of  his  identity.  Stephenson  v.  Hart^  4  Bing. 
476 ;  Duff  v.  Buddy  3  Brod.  &  B.  177 ;  Birhett  v.  WiUany  2  Bam.  & 
Aid.  356 ;  Winslow  v.  The  Verm,  and  Mass.  B.  R.  Cfe.,  42  Vt  700 ; 
1  Amer.  R  865 ;  Am»r.  Ex.  Co.  v.  Fletcher ^  25  Ind.  493 ;  Mc  Kean 
v.  Mclvor,  L.  R,  6  Exch.  36 ;  Alb.  Law  Jour.,  March  4, 1871,  p.  164 
The  defendant  is  liable  for  delivering  the  property  to  a  party  other 
than  the  one  to  whom  it  was  consigned.  Fisk  v.  Newtor^  1  Denio, 
46 ;  Story  on  Bailm.  545,  b  ;  Powell  r.  Myers,  26  Wend.  591 ;  Steph- 
4nson  V.  Marty  supra;  Duff  v.  Buddy  supra;  Winslow  v.  Verm,  and 
Mass.  B.  B.  Co.y  supra. 

Edwin  AUeny  for  respondent.  Any  delivery  which  discharges  the 
carrier  as  between  him  and  the  consignee  is  good  and  valid  as  against 
the  consignor.  Sweet  v.  Barney  d  Co.y  23  N.  Y.  335 ;  11  Mete.  509. 
The  defendant,  as  common  carrier,  is  not  liable  for  a  wrongfbl  or 
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negligent  deliyerj  of  the  goods,  under  the  proof  and  findings.  Hugh 
V.  The  London  and  Northern  R.  R.  Co.,  L.  B.,  5  Ezch.  57;  Duff  r. 
Budd,  3  Brod.  &  Bing.  177 ;  Stephenson  y.  Hart,  4  Bing.  476 ;  Bur^^ 
nelly.  N.  r.aR.R.  Co.,  46  N.  Y.  184;  Grant  r.  Moree,  22  id. 323; 
Oherlander  r.  Spiess,  46  id.  179. 

GnovBBy  J.  The  referee  found,  as  a  conclusion  of  law,  from  the  bcis 
found,  that  the  defendant  having  delivered  the  bags  to  the  person 
who  made  the  order  for  them  (although  in  the  name  of  a  fictitious 
firm)  without  notice  of  the  fiaud,  was  not  liable  to  the  plaintiff 
therefor.  To  this  conclusion  the  appellant  excepted.  The  counsel 
for  the  respondent  insists  that,  if  the  legal  conclusion  is  not 
sustained  by  the  facts  found,  the  court  will  assume  that  he  found 
such  additional  fiEU^ts  as  were  necessary  for  that  purpose.  The  posi* 
tion  is  correct,  subject,  however,  t9  the  qualifications  that  it  must 
appear  from  the  case  that  such  additional  findings  would  have  been 
warranted  by  the  evidence.  Oherlander  v.  Spiess,  46  N.  Y.  175.  In 
the  present  case  there  was  no  evidence  warranting  the  findings  of  any 
additional  &cts  sustaining  the  legal  conclusion.  The  question,  there*^ 
f ^re,  is  whether  such  conclusion  is  sustained  by  the  facts  found.  The 
&cts  (so  far  as  material)  found  were :  That  the  plaintiff,  on  and  prior 
to  September,  1866,  was  a  dry  goods  merchant,  doing  business  in 
Syracuse.  That  the  defendant  was  a  common  carrier  of  goods  between 
Syracuse  and  Oswega  That  a  few  days  prior  to  the  10th  of  Septem- 
ber, 1866,  Galeb  B.  Morgan,  a  resident  of  Syracuse,  received  a  letter 
by  mail,  dated  and  mailed  at  Oswego,  directed  to  him  at  Syracuse^ 
signed  S.  H.  Wilson  &  Oo.,  inquiring  the  price  of  bags.  That  Mor- 
gan had  been  a  dealer  in  bags,  but  had  given  up  the  business,  and 
upon  receipt  of  the  letter  he  delivered  the  same  to  the  plaintiff,  who 
kept  bags  for  sale,  and  requested  the  plaintiff  to  inform  him  of  the 
price  of  the  said  bags.  That  Morgan  did  not  know  any  person  or 
firm  by  the  name  of  S.  H.  Wilson  &  Go.,  nor  had  he  heard  of  any 
such  person  or  firm,  but  delivered  the  letter  to  the  plaintiff,  believ- 
ing it  had  been  written  in  good  faith  in  the  ordinary  course  of  busi- 
ness by  a  firm  wishing  to  purchase  bags.  That  the  plaintiff  upon 
receipt  of  the  letter,  gave  to  Morgan  the  price  of  bags,  who  com- 
municated them  in  a  letter,  addressed  and  mailed  by  him  to  S.  H» 
Wilson  &  Oo.,  Oswego.  That  afterward,  on  the  10th  or  11th  of 
September,  the  plaintiff  received,  through  the  post-office^  at  Syra» 
ense,  a  letter  mailed  at  Oswego,  as  follows : 
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**  Oswego,  Sept.  10,  1866. 
^Mr.  Muaoix  PBIOE^-Sir:  We  are  in  want  of  aome  bags,  and 
wrote  Mr.  Morgan,  supposing  he  was  in  the  trade,  and  he  has 
quoted  your  prioes  for  stock,  eta  Please  send  us  by  rail  100  of  each, 
and  hope  you  can  make  the  prioe  a  little  less,  and  will  be  able  to 
give  yon  a  larger  order  soon.  Please  send  bill  by  mail,  and  we  will 
remit  check  for  amount  of  same. 

*"  (Signed)  8.  H.  Wilsok  &  Go." 

That,  on  the  18th  of  September,  1866,  the  plaintiff,  with  a  view  of 
complying  with  the  order,  delivered  to  the  defendant,  at  Syracuse, 
three  bales  of  bags,  of  the  value  of  $205,  directed  to  S.  H.  Wilson 
&  Co.,  Oswego,  and  the  defendant  undertook,  as  a  common  carrier, 
to  carry  the  bags  to  Oswego^  and  there  deliver  them  to  the  con- 
signees, and  also  mailed  a  bill  of  the  bags  to  S.  H.  Wilson  &  Go., 
Oswego.  That  the  defendant  carried  the  bags  to  Oswego  the  same 
day,  and  soon  after  their  arrival  at  Oswego  and  on  the  same  day,  a 
man  called  at  the  office  of  the  defendant  there^  and  asked  defend- 
ant's  agent  if  three  bales  of  bags,  directed  to  S.  H.  Wilson  &  Go., 
had  arrived.  He  was  informed  that  they  had,  and  he  then 
«aid  they  were  what  he  wanted,  and  offered  to  and  did  pay  the 
freight  thereon,  and  they  were  delivered  to  him  by  the  agent  of  the 
defendant  upon  signing  a  receipt  therefor  in  the  name  of  S.  H.  Wil- 
son &  Go.,  and  they  were  taken  away.  That  the  plaintiff  did  not 
know  any  person  or  firm  by  the  name  of  S.  H.  Wilson  &  Go.,  and 
had  no  information  of  any  such  person  or  firm,  except  what  was 
contained  in  their  letter  to  him  of  September  10th,  and  in  the  letter 
to  Morgan.  In  fact,  there  was  no  such  firm  of  S.  H.  Wilson  &  Go. 
in  business  at  Oswego  or  elsewhere,  and  the  letters  written  in  the 
name  of  S.  H.  Wilson  &  Go.  and  the  order  were  a  part  of  a  scheme 
on  the  part  of  some  person  or  persons  to  defraud  the  plaintiff  of 
his  property,  and  no  part  of  the  purchase  price  has  been  paid,  nor 
has  the  property  been  recovered  or  the  person  who  received  the  same 
from  the  defendant  been  traced.  That  the  defendant,  when  said 
bags  were  received  and  delivered,  did  not  know  any  person  or  firm 
bj  the  name  of  S.  H.  Wilson  &  Go.,  nor  did  the  defendant  know 
the  person  to  whom  the  bags  were  delivered,  nor  did  they  require 
any  evidence  of  the  identity  of  the  person  or  of  his  being  connected 
with  the  firm  of  S.  H.  Wilson  &  Go.  That  it  was  the  usual  custom 
of  the  defendant  not  to  deliver  goods  to  a  stranger  without  hia 
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being  identified  or  his  satisfying  the  defendant,  by  papers  or  otherwise^ 
thtot  he  was  entitled  to  receire  them;  and,  furthery  that  reasonable 
oare  and  pradenoe  required  such  precautions  to  be  taken.  That  tho 
person  to  whom  the  bags  were  delivered  by  the  defendant  was  the  per- 
ion  who  wrote  the  letters  signed  S.  H.  Wilson  &  Co.,  or  his  authorized 
agent  to  receiye  said  bags  in  case  they  should  be  sent  pursuant  to  the 
order  of  September  10th.  That  there  was  no  eyidence  from  which 
it  could  be  found  whether  his  name  was  S.  H.  Wilson  or  not.  That, 
when  the  plaintiff  sent  the  bags  he  supposed  that  S.  H.  Wil§on  &  Co. 
was  the  name  of  a  firm  at  Oswego,  and  when  the  defendant  delivered 
them  at  Oswego  they  had  no  knowledge  of  the  fraud,  and  supposed  the 
person  to  whom  they  were  delivered  was  a  member  of  or  represented  the 
firm  of  S.  H. Wilson  &  Co.  It  is  the  duty  of  a  carrier  to  carry  the  goods 
to  the  place  of  delivery  and  deliver  them  to  the  consignee.  Whoa 
goods  are  safely  conveyed  to  the  place  of  destination  and  the  con- 
signee is  dead,  absent  or  refuses  to  receive,  oris  not  known  and  oan« 
not  after  reasonable  diligence  be  found,  the  carrier  may  be  dis* 
charged  from  further  responsibility  as  carrier  by  placing  them  in  a 
proper  warehouse  for  and  on  account  of  the  owuer.  Fiifk  v.  iV!nP- 
ian,  1  Denio,  45.  The  responsibility  continues  as  carrier  until  dis* 
charged  in  the  manner  above  stated.  Hence,  a  delivery  to  a  wrong 
person,  although  upon  a  forged  order,  will  not  exonerate  the  carrier 
from  responsibility.  Powell  v.  Myers^  26  Wend.  591.  In  examin- 
ing  the  cases,  the  distinction  between  the  liability  of  carriers  and 
warehousemen  must  be  kept  in  mind.  The  former  is  responsible  as 
insurer.  The  latter  for  proper  diligence  and  care  only,  in  the  pre* 
servation  of  the  property  and  its  delivery  to  the  true  owner.  The 
former  must,  at  their  peril,  deliver  property  to  the  true  owner,  for 
if  delivery  be  made  to  the  wrong  person,  either  by  an  innocent  mis- 
take or  through  fraud  of  another,  they  will  be  responsible,  and  the 
wrongful  delivery  will  constitute  a  conversion.  MeEnte$  v.  Th^^ 
New  Jersey  Steamboat  Co.,  45  N.  Y.  34 ;  6  Am.  Bep.  28.  It  is  of 
the  liability  of  a  warehouseman  after  the  responsibility  as  carrier 
had  terminated  that  the  chief  judge  is  speaking  in  the  opinion 
in  Burnell  v.  The  2f.  Y.  Central  Railroad  Co^  45  N.  Y.  184; 
6  Am.  Bep.  61,  where  he  holds  that  the  defendant  was  respon- 
sible only  for  due  care  and  diligence.  In  the  present  case,  the 
goods  were  consigned  to  S.  H.  Wilson  &  Co.,  Oswega  This 
plainly  indicated  some  person,  or  rather  persons,  known  by  and 
doing  business  under  that  name.     But   as  there  was  no  iiioh 
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flrm;  and  bo  £ur  as  the  findings  or  case  show,  nerer  had  been,  deliv* 
erj  oonld  not  bo  made  to  the  oonsignees.  Then,  as  already  seen,  it 
became  the  duty  of  the  carrier  to  warehouse  the  goods  for  the  owner. 
Instead  of  ihi%  the  defendant  deliyered  them  to  a  stranger  without 
making  any  inquiry  as  to  who  or  what  he  was,  simply  upon  hit 
inquiring  if  such  goods  for  Wilson  &  Co.  had  arrived,  and  upon 
being  informed  that  they  had,  saying  that  he  wanted  them.  If  the 
case  had  been  determined  by  the  referee  upon  the  question  whether 
due  care  had  been  used  by  the  defendant,  it  would  have  been  neces- 
sary to  determine  whether  the  goods  were  at  the  time  held  as  carrier 
or  as  bailee  of  another  character,  as  in  the  latter  case  only  will  the 
ezerdse  of  proper  care  exonerate  from  liability  for  the  loss  of  the 
property.  But  as  the  legal  oonclusion  of  the  referee  shows  that  the 
judgment  was  noi;  based  upon  any  finding  upon  that  question,  but 
upon  the  legal  conclusion  of  the  referee,  that  the  defendant  was  dis* 
charged  from  liability  by  having  delivered  the  goods  to  the  person 
who  wrote  the  letters  and  orders,  or  his  authorized  agent,  it  is  unnec> 
essary  to  determine  whether  the  defendant  at  the  time  held  the 
goods  as  carrier  or  warehouseman ;  because  if  the  legal  oonclusion  is 
correct,  a  delivery  to  this  person  or  his  agent  would  have  discharged 
the  defendant  in  either  case,  entirely  irrespective  of  the  degree  of 
care  exercised  in  making  delivery.  The  entire  findings  of  the  referee 
show  that  he  would  have  held  the  defendant  liable  had  the  delivery 
under  a  like  state  of  facts  been  made  to  any  other  than  this  person. 
The  opinion  of  the  learned  judge,  given  at  the  general  term  shows  that 
the  judgment  was  aflBrmed  by  that  court  upon  the  same  ground,  unil 
that  the  case  would  have  been  differently  decided  had  the  delivery 
been  made  to  some  other  person.  Indeed,  this  is  the  only  reason  that 
can  with  any  plausibility  be  given  for  the  judgment.  As  a  finding, 
that  proper  care  had  been  exercised  by  a  bailee  of  goods  whose  duty 
it  was  to  keep  them  for  the  owner,  when  he  had  delivered  them  to  an 
entire  stranger  who  claimed  to  be  the  owner,  and  gave  no  evidence  of 
his  right  except  to  make  inquiry  if  they  had  arrived  for  the  oonsignee, 
and  saying  that  he  wanted  them,  would  be  wholly  unsupported  by  the 
evidence.  The  question  is  whether  the  person  who  wrote  the  order 
acquired  a  right,  so  far  as  the  defendant  was  concerned,  to  a  delivery  of 
the  goods ;  in  other  words,  whether  as  to  it  he  was  the  consignee.  If 
he  was,  the  oonclusion  of  the  referee  was  correct.  In  that  case,  deliv* 
ery  to  him  discharged  the  carrier  upon  the  principle  that  any  delivery, 
valid  as  to  the  consignee,  is  a  defense  for  the  carrier  as  to  all  persona 
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It  would  hardly  be  cloiined,  in  case  there  had  been  a  firm  doing  bna- 
aess  at  Oswego  under  the  name  of  S.  H«  Wilson  &  Co.,  a  swindler 
wonld  make  himself  consignee  of  goods  or  acquire  any  right  what- 
€Ter  thereto,  which  were  in  fact  consigned  to  snch  fiml,  simply  by 
showing  that  he  had  forged  an  order  in  the  name  of  the  firm  direct- 
ing such  consignment  If  he  would  not  thereby  acquire  any  right 
to  the  goods,  delivery  to  him  would  not  protect  the  carrier  anymore 
than  if  made  to  any  other  person.  In  Tlie  American  Express  Co,  v. 
Fletcher^  25  Ind.  429,  the  facts  were,  tnat  a  person  claiming  to 
be  J.  O'Riley  presented  himself  to  a  telegraph  operator,  who  was 
also  agent  of  the  express  company,  and  presented  a  despatch  to  be 
forwarded  to  the  plaintiff,  signed  J.  O'Riley,  requesting  him  to  send 
#1,900,  which  the  operator  sent  through.  That  in  due  time  the 
operator,  in  his  capacity  of  agent  for  the  express  company,  receiyed 
«  package  purporting  to  contain  valuables  addressed  to  J.  O'Bileyi 
whereupon  the  same  person  who  had  sent  the  dispatch  presented 
himself  and  demanded  the  package,  which  was  delivered  to  him.  It 
turned  out  that  this  person  was  not  J.  O'Riley,  but  a  swindler.  HeUU 
that  the  express  company  was  liable  to  the  plaintiff  for  the  money. 
The  case  is  silent  as  to  whether  J.  O'Biley  was  a  fictitious  name,  but 
I  infer  that  it  was  not,  as  the  plaintiff  would  not  be  likely  to  forward 
that  amount  of  money  to  a  person  unknown  to  him.  It  will  be 
seen  that  this  was  a  much  stronger  case  for  the  company  than  is 
that  of  the  present  defendant,  so  far  as  care  was  concerned,  for  the 
delivery  was  made  to  the  person  known  by  the  company  to  be  the 
one  who  sent  the  dispatch,  while  the  defendant  knew  nothing  what- 
ever about  the  letters  or  order,  or  how  the  goods  came  to  be  for- 
warded, consigned  as  they  were.  But  the  case  directly  decides  that 
no  right  to  the  package  was  acquired  by  the  swindler  by  sending  a 
dispatch  therefor  in  the  name  of  another.  If  no  right  is  acquired 
by  sending  a  dispatch  in  the  name  of  a  real  person,  it  is  a  little 
difficult  to  see  how  any  is  acquired  by  writing  in  the  name  of  a  firm 
having  no  existence,  especially  when  the  facts  show,  as  in  the  present 
ease,  the  consignor  supposed  he  was  dealing  with  a  substantial  busi- 
ness firm,  and  the  consignment  showed  that  it  was  intended  to  be 
made  to  such  a  firm. 

In  Winshw  v.  The  Vermont  <S  Mass.  It.  R.,  42  Yi  700 ;  1  Am.  B. 
365,  one  GoUins  represented  to  the  plaintiff  that  there  was  a  person 
of  the  name  of  J.  F.  Roberts,  residing  at  Roxbury,  Mass.,  and  fraud- 
ulently  induced  the  plaintiff  to  consign  goods  to  him.    In  fact,  no 
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mtoh  person  resided  there.  Upon  the  arrival  of  the  goods,  Gollins 
went  to  a  truckman  and  personated  Roberts,  and  as  snch  sent  the 
tmokman  for  the  goods,  to  whom  they  were  deliyered  by  the  com- 
pany. Held,  that  the  company  was  liable  to  the  pUdntifT  therefor. 
That,  in  principle,  is  like  tiie  present  case.  In  this  the  swindler  had 
in  substance  represented  to  the  plaintiff  that  there  was  a  business 
Arm  at  Oswego  wishing  to  purchase  bags,  and  had  fraudulently  pro- 
cured a  consignment  of  bags  from  the  plaintiff  to  this  firm,  when  in 
fact  there  was  no  such  firm.  This  gave  the  defendant  no  right  to 
■detirer  the  goods  to  any  one  else.  The  argument  for  the  defendant 
is  that  the  plaintiff  consigned  the  goods  to  S.  H.  Wilson  &  Co.,  and 
there  being  no  such  firm,  the  person  signing  the  name  of  the  firm 
to  the  letter  and  order  was  in  respect  to  the  goods  to  be  regarded 
as  the  firm  for  the  purpose  of  delivery  by  the  defendant  This  is  in 
direct  conflict  with  the  intention  of  the  plaintiff,  apparent  from  the 
consignment  That  authorized  a  delivery  to  S.  H.  Wilson  &  Go., 
and  to  no  other.  There  was  not  a  particle  of  proof  that  the  person 
who  wrote  the  letter  was  ever  known  to  any  one  by  that  name.  The 
•consignment  did  not,  therefore,  authorize  a  delivery  to  him.  The 
•defendant  had  no  knowledge  whatever  of  the  letters,  and  his  writing 
them  furnished  no  evidence  to  it  of  his  doing  business  in  that  name. 
Duff  V.  Buddy  7  Eng.  Gom.  Law,  399,  was  a  case  much  like  the 
present  The  evidence  that  the  person  who  received  the  goods  was 
the  same  stranger  who  ordered  them  in  a  fictitious  name,  was*equally 
strong,  as  in  the  present  case,  yet  there  is  no  intimation  that  by 
this  fraud  he  acquired  any  right  to  the  goods  or  the  defendant  any 
authority  to  deliver  them  to  him,  and  the  plaintiff  was  held  entitled 
to  recover  of  the  carrier  therefor.  See,  also,  BirJcett  v.  Wittatiy  4  Eng. 
-Gom.  Law,  640.  Hugh  v.  The  London  Railway  Co,,  Law  Rep.,  5 
Ezch.  51,  and  McKean  v.  Mclvor,  6  id.  36,  are  relied  upon  by  the 
defendant  In  the  former,  one  Nurse,  who  had  been  in  the  employ 
of  a  rubber  company  which  )tod  leased  to  do  business,  wrote  and 
sent  to  the  plaintiff  an  order  fior  goods  in  the  name  of  the  company. 
The  plaintiff  forwarded  the  goods  by  the  defendant,  a  common  car- 
rier, consigned  to  the  company.  The  defendant  tendered  the  goods 
at  the  place  where  the  company  had  carried  on  business.  The  per- 
sons in  possession  refusing  to  receive,  they  were  taken  away  by  the 
defendant,  who,  according  to  the  course  of  business,  wrote  a  letter 
addressed  to  the  company,  advising  of  the  receipt  of  the  goods  and 
requesting  their  removal.    Nui-se  thereafter  came  and  presented  this 
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letter,  with  an  order  for  the  deliveiy  of  the  goods,  signed  in  the 
name  of  the  company  by  him  to  the  defendant,  who  therenpon 
delivered  the  goods  to  hiuL  Held,  that  the  liability  of  the  defendant 
as  carrier  was  termiaated  by  the  tender,  and  that  whether  the 
defendant  had  been  negligent  in  the  delivery  was  a  question  of  fact 
for  the  jury.  The  hitter  was  a  case  where  goods  had  been  sent  t)  a 
fictitious  firm  upon  a  fraudulent  order,  by  the  plaintiff,  consigned 
to  the  firm  at  71  George  street,  Glasgow,  that  being  the  addresa 
specified  in  the  order  by  the  defendant,  a  carrier,  who  upon  the 
arrival  of  the  goods  followed  the  usage  universal  among  carriers  at 
Glasgow,  which  was  to  send  notice  of  the  arrival  of  the  goods,  with 
a  request  for  their  rei)iovaL  This  notice  was  received  by  the  one 
giving  the  order,  who  indorsed  the  name  of  the  firm  thereon  and 
presented  it  to,  and  obtained  the  goods  from,  the  defendant  Held, 
that  the  defendant,  having  delivered  the  goods  according  to  the  uni- 
versal usage  of  carriers,  had  complied  with  the  directions  of  the 
consignor,  which  must  be  taken  as  including  such  usage,  and  was 
therefore  not  liable. 

In  Stephenson  v.  Hart,  4  Bing.  476,  it  was  expressly  held  that  the 
carrier  had  no  right  to  make  delivery  to  the  writer  of  the  fictitious 
order.  But  it  is  said  that  the  plaintiff  intended  the  goods  should  be 
delivered  to  the  writer  of  the  order.  Not  at  alL  He  did  not  consign 
them  to  the  writer  of  any  order,  but  to  Wilson  &  Go.  This  is  the  only 
evidence  of  his  intention  as  to  the  persons  to  whom  delivery  should 
be  made.  It  is  further  said  that  it  was  the  plaintiff's  negligence  in 
forwarding  the  goods  without  ascertaining  that  there  was  in  fact  such 
a  firm.  I  am  unable  to  see  what  the  defendant  had  to  do  with  this. 
Its  duty  was  to  deliver  to  the  firm,  and  if  that  could  not  be  found, 
to  warehouse  and  keep  for  the  owner.  The  same  might  be  said  in 
every  case  where  goods  were  forwarded  to  a  consignee  supposed  to 
be  at  a  particular  place,  but  irho  in  fact  was  not  there.  The  usage 
of  the  defendant  cannot  avail  l\im  yi  this  case.  The  referee  has 
found  just  what  was  done.  This  ^accords  with  the  evidence,  in 
which  there  was  no  conflict. 

The  judgment  appealed  from  must  be  reversed*  and  a  new  trial 
ordered,  costs  to  abide  event 

All  concur,  except  Ohuboh,  Oh.  J.,  dissenting,  and  Allbk,  Ji,  not 
voting. 

JudjfmmU  reverui^ 
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Thb  PioPLB  «e  r«L  Fbakois  0.  Baxlow,  Attorney-General,  appel* 

lantSy  y.  Oubti& 

(m  s.  T.  «L) 

B|f  the  eoDfltltatloii  of  the  United  States,  the  Federal  goTemment  hae  the 
exdnelTe  power  to  regulate,  provide  for  and  control  the  oarrender  of  fngi* 
dyea  from  Jnetice  from  foreign  conntriea.  Hence  the  proyialona  of  the 
Beriaed  Btatatee  (1  B.  &  164,  gg  8-11)  for  anch  aorrender  are  nnoonstita- 
tkmal ;  and  a  warrant  iaaned  by  the  goyemor  in  purananoe  thereof  ia  yoid. 

Writ  of  bbbob  to  review  a  jadgment  of  the  supreme  conrt, 
general  term,  in  the  first  department,  aflBrming  proceedings  before 
the  defendant^  a  justice  of  the  superior  court  of  the  city  and  couiity 
of  New  York,  upon  habeas  corpus,  which  proceedings  were  broaght 
into  the  supreme  court  by  a  writ  of  certiorari.  The  case  below  is 
reported  in  46  How.  Pr.  Bep.  171. 

On  the  25th  of  May,  1872,  Carl  Yogt  was  in  custody  of  the  war- 
den of  the  city  prison  of  the  city  of  New  York,  upon  a  commit- 
ment to  answer  an  indictment  for  grand  larceny.  On  that  day,  at 
the  request  of  the  minister  of  the  kingdom  of  Belgium,  who  alleged 
that  Yogt  had  been  guilty  of  the  crimes  of  murder,  robbery  and 
arson,  near  Brussels,  the  govenior  of  New  York  issued  his  warrant 
under  the  proyisions  of  the  act  of  1822  (1  B.  S.  164,  §  8)«  directed 
to  the  sheriff  of  the  county  of  New  York,  reciting  that  the  proof 
required  by  the  act  of  1822  had  been  produced  before  him,  and 
setting  forth  the  proof  in  detail,  and  further  reciting  the  applica- 
tion of  the  Belgian  minister,  and  directing  the  sheriff  to  delirer 
Yogt  to  the  person  designated  by  the  Belgian  authorities  to  the  end 
that  he  might  be  taken  to  Brussels  to  be  tried  for  his  crimes. 

On  the  petition  of  Yogt  a  habeas  corpus  was  issued  to  inquire  into 
the  legality  of  his  detention,  returnable  before  the  defendant  as 
SQch  justice.  On  the  hearing,  the  defendant  discharged  Yogt  from 
imprisonment  upon  the  governor's  warrant,  on  the  ground  that  the 
act  of  1822,  and  the  warrant  of  the  governor  issued  there  under> 
were  in  conflict  with  the  constitution  of  the  United  States,  and 
therefore  void;  and  he  re-committed  the  prisoner  upon  the  com- 
mitment for  grand  larceny,  upon  which  latter  writ  he  still  rem  «ined 
in  custody. 
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It  WM  oonoed«Ml  that  there  was  no  extradition  trea^  between  ilie 
United  States  and  BelgiouL 

Francis  0.  Barlow,  attorney-general,  for  the  people.  The  State 
ot  New  York  has  not^  in  this  case,  entered  into  a  oompact  or  agree- 
ment with  a  foreign  power.  Holmes  t.  JonnisoHf  14  Pet  540, 
671>  672 ;  Ore&n  y.  Biddh,  8  Wheat  92 ;  Oner's  Treatise  on  Const 
Law,  885.  The  States  may  exercise  oertain  powers  until  congress 
has  oocnpied  the  ground  by  legislation.  Sturges  t.  OrowninshxM, 
4  Wheat  122, 195, 196 ;  Wilhon  t.  Black  Bird  Greek  Co.,  2  Pet  245 ; 
Houston  y.  MoorSy  5  Wheat  1-21,  51,  52.  A  State  has  the  power 
to  forbid  the  entrance  and  to  remoye  from  its  territory  persons 
considered  dangerous.  City  of  New  York  y.  Miln^  11  Pet  102; 
Holmes  y.  Jennisony  14  id.,  appendix,  616,  618 ;  Ex  parte  Holmes, 
12  Vt  645 ;  Prigg  v.  Pennsylvania,  16  Pet  539,  625 ;  Moore  T. 
lUinoiSy  14  How.  13, 18;  In  re  Washburn,  4  Johns.  Oh.  106. 

William  F.  Kintzing,  for  respondent  The  attempt  of  the  State 
to  deliver  up  the  defendant  was  unconstitutional,  and  in  derogation 
of  the  rights  of  the  general  goyernment  1  Am.  State  Papers,  175 ; 
Tol.  2  Opinions  Attomeys-Oeneral,  452,  559 ;  Wheaton's  Elements^ 
171 ;  yol.  6  Opinions  Attomeys-Oeneral,  85,  432 ;  Wheaton's  Int 
Law,  by  Dana,  181 ;  10  Serg.  &  Rawle,  134 ;  Bz  parte  Holmes,  12 
Vt  636;  Story  on  OousL,  %  1365;  Gibbons  y.  Ogden^  9  Wheat  1; 
Federalist,  No.  22;  Holmes  Y.Jennison,  14  Pet  572,  573.  The 
statute  and  the  warrant  of  the  governor  are  in  violation  of  the 
constitution  of  this  State.  State  Const,  art  1,  §§  2,  6 ;  1  Black. 
Com.  135-137 ;  Taylor  y.  Porter,  4  Hill,  140 ;  People  ex  reL  Baldwin 
y.  Haws,  15  Abb.  119 ;  Wynehamer  y.  The  People,  13  N.  Y.  378 ; 
Commonwealth  v.  Oreen,  17  Mass.  534. 

Chubch,  Ch.  J.  This  is  a  writ  of  error  to  review  a  judgment  of 
the  general  term  of  the  supreme  court  in  the  first  judicial  depart- 
ment, rendered  upon  a  certiorari,  removing  into  that  court  certain 
proceedings  had  before  the  respondent,  as  a  justice  of  the  superioi 
court  of  the  city  of  New  York,  on  habeas  corpus,  in  the  case  of 
Carl  Vogt. 

The  return  showed  that  the  prisoner  was  in  custody  of  the  war- 
den of  the  city  prison,  upon  a  commitment  by  a  police  jastice  foi 
grand  larceny ;  and,  also,  that  the  sheriff  of  the  city  and  county  of 
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New  York,  was  present  with  the  warrant  issned  by  the  goyemor 
of  the  State  of  New  York,  for  the  apprehension  and  deliTeiy  to  the 
authorities  of  the  kingdom  of  Belgium  of  the  said  Oarl  Yogt; 
and  the  sheriff  prayed  for  an  order  adjudging  that  the  prisoner  be 
awarded  to  him. 

The  warrant  of  the  goremor  was  issued  under  and  in  pursuanoe 
of  a  statute  of  this  State,  passed  in  1822  (1  B.  S.  468, 5th  ed.),  pro- 
Tiding  for  the  surrender  of  fugitires  from  justice  from  foreign 
countries.  The  question  inyolyed  is  whether  this  statute  is  a  yiola- 
tion  of  the  constitution  of  the  United  States.  The  statute  pro» 
Tides  that  the  goyemor  may,  in  his  discretion,  deliTer  oyer  to  justice 
any  person  found  within  the  State  who  shall  be  charged  with  haying 
committed,  without  the  jurisdiction  of  the  United  States,  any  crime, 
except .  treason,  which,  by  the  laws  of  this  State,  if  committed 
therein,  is  punishable  by  death,  or  by  imprisonment  in  State  prison. 
Such  deliyery  can  only  be  made  on  the  requisition  of  the  duly 
authorized  ministers  or  officers  of  the  goyernment  where  the  crime 
was  committed.  The  eyidence  required  is  such  only  as  would  jus- 
tify the  commitment  of  the  accused  for  trial  if  the  crime  had  been 
committed  in  this  State. 

The  terms  of  this  act  are  plainly  indicatiye  of  an  assumption  of 
the  right  to  regulate,  proyide  for,  and  control  the  surrender  of  fngi- 
tiyes  from  justice  from  foreign  countries ;  and  the  question  presented 
is  whether  this  is  a  power  reserved  to  the  States,  or  one  which  has 
been  conferred  upon  the  Federal  government,  and,  if  conferred, 
whether  the  power  is  of  that  nature  that  it  may  be  exercised  by  the 
States  concurrently  with  the  general  government. 

These  questions  of  conflicting  claims  between  the  Federal  and 
State  governments  should  always  be  carefully  considered,  and  courts 
should  be  astute  in  settling  them  according  to  the  true  character  of 
the  respective  governments,  and  sedulously  guard  and  preserve  the 
rights  and  powers  of  each.  The  highest  interests  of  the  States  are 
promoted  by  yielding  to  the  general  government  and  protecting  it 
in  the  enjoyment  of  unquestioned  control  over  the  subjects  confided 
to  it  by  the  constitution ;  while,  on  the  other  hand,  the  right  of  the 
States,  in  the  free  and  absolute  exercise  of  the  great  mass  of  reserved 
powers,  should  be  left  unmolested  by  the  general  government.  If 
this  rule  is  carefully  observed  collisions  will  be  avoided  and  ths 
government  perpetuated,  while  its  violation  tends  to  confusion, 
conflict  and  destruction. 
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It  is  not  material  to  the  determination  of  this  question  whether 
the  practice  of  delirering  up  criminals  is  a  duty  imposed  by  the 
laws  of  nations^  or  exists  only  by  comity.  Writers  upon  public 
law  differ,  and  the  adjudications  are  somewhat  conflicting;  but  the 
weight  of  modem  authority  is  that  it  is  not  a  duty  which  may  be 
demanded,  but  a  favor  which  may  or  may  not  be  granted  without 
furnishing  cause  for  complaint;  and  that  our  own  goyemment  so 
regard  it,  we  hare  the  authority  of  Jefferson,  Monroe  and  Clay, 
when  respectirely  holding  the  office  of  secretary  of  State.  Am. 
State  Papers. 

This  subject  was  so  fully  and  elaborately  considered  by.  the 
supreme  court  of  the  United  States  in  Holnies  y.  Jenmson^  14  Pet. 
540,  that,  an  extended  discussion  is  unnecessary,  if  not  inappro- 
priate. 

First,  I  think  we  should  regard  that  case  as  an  authoritatiTe 
decision  against  the  constitutionality  of  the  act  in  question. 
Although  the  appeal  was  dismissed,  yet  the  opinion  of  Chief  Justice 
Taney  upon  the  merits,  in  favor  of  the  discharge  of  the  prisoner, 
was  concurred  in  by  three  of  his  associates,  Stobt,  McLean  and 
Wayne,  and,  as  to  the  merits,  substantially  by  two  others; 
although  the  latter  agreed  to  a  dismissal  of  the  appeal  upon  other 
grounds. 

The  decision  was  regarded  as  binding  upon  the  return  of  the  case, 
by  the  supreme  court  of  Vermont,  and  the  prisoner  was  discharged. 
ffolmesy  Ex  parte,  12  Yt.  631.  I  am  not  aware  of  any  adjudication 
since  that  time  impairing  the  effect  of  this  decision ;  and  as  the  subject 
is  one  within  the  cognizance  of  the  Federal  courts,  the  question  should 
be  regarded  as  settled.  This  is  a  much  stronger  case  for  holding  the 
act  of  the  goyemor  invalid  than  the  Vermont  case.  There  the  State 
had  not  acted  at  all.  The  act  of  the  governor  in  issuing  his  war- 
rant was  not  authorized  by  law,  nor  did  it  appear  that  any  demand 
had  been  made  by  the  Canadian  government  for  the  rendition  of 
the  prisoner ;  and  one  of  the  judges  agreed  to  a  dismissal  of  the 
appeal  upon  the  latter  ground.  Here  the  State  has  made  a  perma- 
nent regulation  for  the  delivery  of  fugitives,  and  the  record  shows 
that  a  formal  demand  was  made  upon  the  governor  according  to 
the  terms  of  the  statute.  If  the  same  facts  had  appeared  in  that 
case,  a  judgment  discharging  the  prisoner  would  have  been  ren- 
dered. 

In  the  next  place,  the  elaborate  and  exhaustive  opinion  of  Chief 
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Jnftioe  Takey  commends  itself  to  our  judgment  as  a  correct  expo* 
sition  of  the  law  on  the  subject,  and  it  would  be  diflScult  to  add 
«nj  thing  to  the  force  of  his  reasoning.  It  is  admitted  by  the 
attorney-general  that  the  general  goverhment  possesses  the  power 
oyer  the  subject  of  extradition  of  fugitives  from  justice,  and  that 
if  it  had  exercised  the  power  in  regard  to  Belgium  it  would  be 
exclusive,  and  that  no  one  could  be  delivered  except  through  the 
Federal  machinery ;  but  he  insists  that  this  power  is  dormant  as  to 
all  countries  with  which  the  government  have  made  no  treaty;  that 
the  States  are  not  prohibited  from  exercising  it,  and  that  such  exer- 
cise is  not  repugnant  to  or  inconsistent  with  the  power  conferred  on 
the  government  This  position  is  not  tenable.  It  is  true  that  a 
grant  of  power  to  the  general  government  does  not  necessarily 
operate  as  a  prohibition  of  the  same  power  by  the  States.  Sturges 
y.  OrowninahiMy  4  Wheat  122.  There  are  subjects  over  which  the 
general  government  and  the  States  may  exercise  concurrent  author- 
ity. If  the  terms  of  the  grant  are  not  exclusive,  and  there  is  no 
express  prohibition  upon  the  States,  and  no  repugnancy  or  incon- 
sistency in  its  exercise  by  the  States,  the  authority  is  concurrent 

This  subject  is  not  one  of  that  character.  The  whole  subject  of 
foreign  intercourse  is  committed  to  the  Federal  government  Indeed, 
this  was  one  of  the  principal  purposes  of  the  IJnion.  As  to  foreign 
countries,  the  States,  as  such,  are  unknown.  The  treaty-making 
power  is  exclusive  in  the  general  government  not  only,  but  the 
States  are  prohibited  from  exercising  it  in  express  terms.  So  the 
appointment  of  ambassadors  and  receiving  ambassadors  from  foreign 
countries  are  confided  to  the  IJnion,  and  the  States  are  prohibited 
from  making  any  compact  or  agreement  with  any  foreign  power 
The  act  of  the  legislature  under  consideration  authorizes  foreign 
ministers  and  oflScers  of  foreign  governments  to  make  a  demand 
upon  the  governor,  and  empowers  him  to  treat  with  these  ministers, 
and  accede,  in  his  discretion,  to  their  demand.  It  is  patent  that  the 
exercise  of  such  a  power  by  the  United  States  may  frustrate  the 
foreign  policy  of  the  government,  both  as  to  countries  with  which 
the  government  has  made  a  definite  treaty  and  as  to  those  with 
which  it  has  not 

It  has  been  the  policy  of  the  government  in  later  years  to  enter 
into  extradition  treaties  with  foreign  nations  ;  but  the  propriety  of 
doing  so  in  any  particular  case  may  depend  upon  a  variety  of  cir- 
cumstances known  only  to  the  officers  of  the  government    We 
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cannot  aetermine  nor  jadidallj  know  but  that  the  goyemmenty  for 
reasons  of  public  policy  connected  with  its  negotiations,  may  have 
declined  to  enter  into  such  a  treaty  with  Belgium,  the  demanding 
country,  or  that  country  may  have  itself  refused  to  make  such  ik 
tieaty  without  some  undue  stipulations  on  our  pari  Is  it  to  be 
tolerated  that  a  State  may  overrule  the  decision  of  the  government^ 
and  thus  embarrass  its  foreign  negotiations,  and,  for  that  purpose^ 
may  the  States  receive  and  treat  with  foreign  ministers  ? 

If  one  State  may,  all  these  States  may  make  these  arrangements^ 
which  arrangements  may  all  differ  from  each  other  ;  and  the  same 
States  may  make  different  arrangements  with  each  foreign  nation. 
The  embarrassment  which  such  an  exercise  of  power  by  the  StAtes- 
would  produce  to  the  general  government  in  its  foreign  policy  ia 
obvious.  The  general  government  might  adopt  the  policy  of  refus- 
ing to  make  an  extradition  treaty  with  all  nations,  or  it  might  refuse 
as  to  Belgium  or  any  other  particular  country.  It  cannot  be  said, 
from  the  absence  of  a  treaty  with  any  country  or  all  countries,  that 
the  power  is  dormant.  It  may  be  as  much  exercised  by  refusing 
as  by  making  a  treaty.  In  the  absence  of  a  treaty  we  are  to  presume 
a  refusal  or  failure  to  make  one  on  the  part  of  the  government.  In 
either  case  the  power  is  not  dormant.  The  nature  of  the  power 
is  such  that  it  cannot  be  dormant.  It  is  necessarily  in  active  exer^ 
cise  by  the  government  when  acting  or  omitting  to  act.  The  dor- 
mant powers  are  such  as  the  States  may  exercise  over  their  internal 
affairs  without  colliding  with  the  action  or  non-action  of  the  general 
government.  Such  is  the  subject  of  bankruptcy.  If  the  general 
government  omits,  as  it  may,  to  pass  uniform  laws  relating  to  bank- 
ruptcies, it  is  competent  for  the  States  to  enact  laws  on  that  subject. 
An  omission  by  the  government  to  act  can  be  regarded  in  no  sense 
as  a  decision  that  such  laws  should  not  be  enacted  by  the  States,, 
and  the  action  of  the  States  contravenes  no  policy  of  the  govern- 
ment. So  of  taxation,  except  where  there  is  a  prohibition  on  the 
States.  So  when  the  general  government  leaves  the  regulation  of 
commerce,  the  States  may  take  it  up  within  their  respective  jurie- 
dictions ;  and  there  are  other  powers  which  are  concurrent  until  a 
collision  occurs,  and  then  the  government  is  supreme.  11  Pet 
102 ;  5  Wheat.  1 ;  12  id.  213.  But  the  dormant  powers,  as  they 
ore  called,  are  those  which  may  be  exercised  for  the  protection  o^ 
fche  States  within  their  territories,  and  relate  to  their  internal  aflkun. 
As  to  foreign  intercourse,  and  questions  relating  thereto,  the  gov* 
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emment  alone  can  speak  and  act,  and  the  power  is  therefore  neoes- 
•aril  J  exolusiye. 

The  difSonltj  in  ezeonting  the  power  by  the  goyemor,  and  of  deter* 
mining  the  proper  occasion  of  delirering  np  fngitiyes^  seryes  also  to 
illustrate  the  impropriety  of  State  action  and  the  repugnance  of  the 
power.  The  goyemor  is  authorized  to  deliyer  the  fugitiye  ^'  in  his 
discretion."  This  is  a  delicate  duty,  and  one  which  may  lead  to 
complications  and  ill-feeling  with  the  country  making  the  demand, 
and  thus  inyolye  the  general  goyernment  in  difficulty  and  possibly 
in  war,  which  was  one  of  the  eyils  intended  to  be  guarded  against 
by  giying  to  the  Union  the  ezclusiye  power  oyer  foreign  affairs.  The 
goyemor  has  power  by  the  act  to  deliyer  up  fugitiyes  for  all  crimes 
punishable  in  this  State  by  death,  or  State  prison,  except  ti'eason. 
This  inyolyes  the  power  to  determine  when  a  case  comes  without  the 
exception.  There  may  be  cases  where  the  real  crime  is  treason,  but 
the  charge  of  other  crimes  is  preferred  and  perhaps  established  for 
the  purpose  of  securing  a  surrender  of  the  accused.  When  beyond 
our  territory  the  State  is  powerless  to  retake  him,  or  obtain  redress 
for  the  fraud  and  imposition,  while  the  general  goyernment  possesses 
ample  power  of  redress.  Again,  it  being  conceded  that  extradition 
is  included  within  the  treaty-making  power,  if  the  State  may 
regulate  it,  why  may  they  not  regulate  any  other  question  included 
in  that  power  ?  Although  expressly  prohibited  from  entering  into 
a  treaty,  the  regulation  of  the  proper  subjects  of  it,  is  a  practical 
exercise  of  the  power,  which  renders  the  prohibition  nugatory.  In 
any  yiew  of  the  question  the  repugnance  is  clear.  I  think  also  that 
the  express  prohibition  against  making  an  agreement  with  a  foreign 
power  is  yiolated  by  the  act  of  the  legislature. 

The  object  of  this  proyision  was  to  preyent  all  official  intercourse 
with  foreign  nations.  By  this  act  the  foreign  minister  demands  of 
the  goyemor  the  surrender.  The  goyemor  consents  to  deliyer  and 
does  it.  Is  not  this  an  agreement  within  the  mischief  which  the 
constitution  was  designed  tq  preyent  ?  If  the  State  may  make  an 
agreement  to  deliyer  one  fagitiye  upon  a  specific  demand,  why  may 
it  not  make  a  general  arrangement  with  a  foreign  power  for  all 
fugitiyes,  and  if  it  may  bargain  to  deliyer,  why  not  for  the  surren- 
der of  its  fugitiyes  ?  Under  this  act,  u})on  a  demand,  why  may 
not  the  goyemor  consent  to  surrender  the  fngitiye  u])on  condition 
that  the  foreign  ])ower  will  surrender  a  fugitiye  from  this  State  ? 

The  learned  attorney-general  says:  ^  If  I  take  a  penny  to  giye  a 
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beggar  and  sabseqaentlj  change  my  mind,  and  put  it  back  in  my 
pocket,  have  I  violated  my  contract  ?"  And  from  this  he  argnes 
that  there  is  no  agreement  under  this  act,  because  the  governor  may 
at  any  time  before  the  actual  surrender  ''  at  his  discretion  "  refuse 
tc  surrender. 

It  does  not  establish  that  no  agreement  has  been  made  to  prove 
that  there  was  a  time  when  either  one  or  both  of  the  parties  might 
have  repented  and  recanted.  It  is  unnecessary  to  determine  that  the 
governor  might  not,  even  after  the  surrender  and  before  the  fugi- 
tive leaves  the  State,  revoke  the  warrant  and  discharge  the  pris- 
oner. Under  this  act  it  is  at  least  doubtful  whether  he  coald,  and 
whether  the  power  of  the  governor  over  the  subject  would  not 
oease  the  moment  the  surrender  was  consummated  by  a  delivery  of 
the  fugitive  into  the  custody  of  the  foreign  power ;  but  the  char- 
ar'ter  of  the  transaction  is  not  changed  if  he  could,  and  when  the 
ftigitive  left  the  State  the  arrangement  would  certainly  be  com- 
pletely executed,  beyond  the  reach  of  recall,  and  it  is  not  changed 
by  the  want  of  opportunity  to  violate  it. 

A  promise  to  give  a  beggar  a  penny  upon  demand  is  an  agreement 
in  a  general  and  moral,  although  not  in  a  legal  sense,  because  it 
cannot  be  enforced,  for  want  of  consideration ;  and  agreements  of 
this  character,  by  the  States  with  foreign  powers,  imply  intercourse 
and  arrangement,  which  were  designed  to  be  prohibited  as  much  as 
strictly  legal  contracts.  Indeed,  no  contract  can  be  enforced  in 
courts  of  justice  against  a  State.  Moral  duty  is  the  only  obligation 
which  a  State  can  incur,  and  if  the  term  "  agreement "  in  the  con- 
stitution does  not  mean  such  an  obligation,  it  means  nothing. 

We  should  not,  upon  this  question,  apply  the  technical  rules 
applicable  to  civil  contracts  which  may  be  violated  and  enforcedi. 
We  must  give  such  a  construction  to  the  term  ^' agreement^  as  will 
effectuate  the  objects  intended  to  be  promoted,  and  avoid  the  evils 
designed  to  be  prevented.  These  agreements  need  not  be  in  writ- 
ing nor  founded  upon  any  legal  consideration.  Any  arrangements 
in  relation  to  public  questions  are  included  in  the  term,  and  are 
intended  to  be  prohibited.  I  am  of  the  opinion  that  the  act  of  the 
legislature  is  within  the  evils  intended  to  be  prevented,  and  it 
is  a  violation  of  the  express  prohibition  of  the  constitution  of  the 
United  States  against  making  agreements  with  foreign  powers.  It 
is  also  claimed  by  the  attorney-general  that  this  act  may  be  upheld 
under  the  acknowledged  police  power  of  the  State,  to  prevent  the 
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entnudoe  into  the  State  of  dangerous  persons,  and  to  remove  them 
when  admitted.     Oity  of  New  York  v.  Miln,  11  Pet  102. 

Whatever  police  power  the  State  may  possess  of  the  charactei 
alluded  to  for  its  own  protection,  it  is  a  sufficient  answer  to  this 
position  that  the  State  has  exercised  no  such  power.  The  surrender 
of  fugitives  provided  for  is  upon  the  demand  and  for  the  benefit  of 
foreign  powers,  and  not  for  the  safety  of  the  State.  The  police 
power  requires  neither  co-operation  nor  intercourse  with  foreign 
nations,  and  has  no  bearing  upon  this  question.  Yogt  is  to  be  sur- 
rendered under  the  act  upon  the  demand  only  of  the  authorized 
minister  of  the  foreign  power,  and  not  because  he  is  unworthy  of 
our  hospitality.  The  governor,  in  issuing  the  warrant,  acted  under 
the  authority  of  the  statute,  and  had  no  power  to  act  otherwise.  He 
did  not  and  could  not  exercise  the  police  power  invoked  in  this  case 
without  law,  and,  as  we  have  seen,  the  legislature  has  not  exercised 
it,  and  it  is,  therefore,  unnecessary  to  discuss  what  power  the  legis- 
laturb  possesses  in  that  direction. 

It  is  urged  that  Yogt  is  a  great  criminal,  and  ought  to  be  pun- 
isned.  If  he  has  been  guilty  of  the  ofFenses  laid  to  his  charge,  of 
murder,  robbery  and  arson,  justice  to  him  and  protection  to  the 
community,  demand  his  conviction  and  punishment  But,  however 
much  we  may  regret  the  result  on  this  account,  we  are  more  than 
4X>mpensated  by  the  reflection  that  the  escape  of  a  single  felon  from 
flie  punishment  due  to  his  crimes  is  an  insignificant  evil  compared 
with  the  consequences  which  may  flow  from  sanctioning  a  yioktion 
4if  the  constitution  of  the  United  Statei. 

The  judgment  must  be  affirmed. 

AD  oononr. 
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parod  of  property  is  iiunired  by  one  policy,  and  the  same  pioperlg^ 
is  ooyered  by  another  policy,  which  ako  indudes  other  property^, 
the  latter  poUoy  is  to  be  thrown  wholly  ont  of  yiew,  and  does  not 
constitute  other  insnrance  within  the  meaning  of  the  clause. 
Neither  can  we  agree  to  the  doctrine  contended  for  by  the  counsel 
for  the  appellant,  that  the  whole  sum  insured  by  the  more  oompro* 
hensire  policy  is  to  be  considered  as  so  much  additional  insurance 
upon  the  parcel  separately  insured. 

Where  seyenJ  parcds  of  property  are  insured  together  for  an 
entire  sum,  it  is  impossible  to  say  as  to  either  of  the  parcels  thai 
there  is  no  insurance  upon  it  Neither  is  it  reasonable  to  assume 
that  any  of  the  parcels  is  insured  for  more  than  its  yalue,  where  the 
whole  sum  insured  is  less  than  the  aggregate  yalue  of  all  the  parcel* 
ooyered  by  the  policy.  The  difficulty  lies  in  determining  what  part 
of  the  whole  sum  insured  is  to  be  deemed  applicable  to  either  parcel,, 
where  the  policy  itself  makes  no  separation. 

If  the  entire  property  is  destroyed,  as  in  this  case,  the  rule  laid 
down  in  3  Phillips  on  Iniuranoe  (p.  56,  No.  1S68,  a)  and  in  Blab& 
y.  Bxeh.  Mut.  Im.  Co^  13  Oray,  366,  carries  out  the  intent  of  the 
clause  and  works  entire  equity  between  the  insurers  and  the 
insured,  as  well  as  between  the  seyeral  insurers.  That  rule  is,  in 
substance^  that  for  the  purpose  of  apportioning  the  loss  in  case  of 
oyer-insnranoe,  where  seyeral  paroels  are  insured  together  by  one 
policy  for  an  entire  sum,  and  one  of  the  parcels  is  insured  sepa* 
rately  by  another  poUqy,  the  sum  inst^red  by  the  first-mentioned 
policy  is  to  be  distributed  among  the  seyeral  paroels  in  the  propor- 
tion which  the  sum  insured  by  that  policy  bears  to  the  total  yalue 
of  all  the  jiaroels.  Thus  in  round  numbers  the  sum  insured  in  thia 
case  by  the  j^oU^jm,  other  than  the  defendants,  on  the  property,  as 
an  entirety,  was  $47,000.  The  total  yalue  of  the  property  ooyered 
by  these  polidea  was  188,000.  In  case  of  a  total  loss,  eadi  parcel 
should  be  deemed  insured  thereby  for  ff  of  its  yalue.  The  parcel 
sqianitely  insured  by  the  defendant  was  worth  $16,000,  and  was 
insured  by  the  defendant  for  $8,000,  which  was  equal  to  ^  of  its 
yalue.  It  is  maniftst  that  there  was  no  oyer-insuranoe,  and  that 
oonseqnentiy  there  is  no  occasion  for  any  apportionment 

Whether  this  would  be  the  proper  rule  in  case  the  $16,000  parcel 
alone  had  been  destroyed  or  damaged,  it  is  not  now  necessary  to 
determine.  In  that  eyent,  if  the  defendant's  policy  had  not  existed^ 
tiie  whole  loss  would  haye  been  recoyerable  under  the  $47,00C 


DEOEMBEB  TEBM,  ISn.  ^ 

XUIa  ▼.  The  AlbMKj  City  Fixe  Insnxtiifia  OOi  • 

inanraiioe.  Itjnaj  be  that  the  rule  for  aaoertainiiig  the  amoimt  of 
inBuranoe  upon  any  partioalar  parcel  where  insuranoeB  are  com- 
mingled, BS  in  this  caae,  is  dependent  upon  the  extent  of  the  loea^ 
and  that  whatever  could  be  reoovered  upon  more  oompiehenaiye 
poJicj  without  regard  to  the  other  is  the  amount  to  be  deemed 
insured  thereby  on  the  part  injured  in  case  of  a  partial  loss,  and 
that  on  that  basis  an  OYer-insuranoe  to  the  extent  of  the  separate 
policy  might  be  established.  By  insuring  several  parcels  of  property 
for  an  entire  sum  the  insured  obtains  the  adrantage,  and  the 
insurer  subjects  himself  to  the  liability  of  having  so  much  of  the 
total  sum  insured  as  may  be  necessary  to  compensate  for  damage 
to  any  part  of  the  property  applied  to  that  part,  though  the  sum 
named  in  the  policy  would  have  been  insufficient  to  oover  the  loss 
if  the  whole  had  been  destroyed.  Thus  it  is  left  to  the  result^  in 
ease  of  a  partial  los8»  to  determine  what  sum  is  insured  upon  any 
particular  parcel,  the  only  limit  being  its  value.  On  the  other  hand, 
it  would  be  desirable  to  adopt  a  general  rule  applicable  to  all  con- 
tingencies. We  refrain  from  expressing  an  opinion  now  upon  the 
several  phases  which  might  be  developed  under  an  insorance  of  this 
character  in  case  of  partial  loss,  confining  our  a^Jadioation  to  tiie 
case  before  us,  which  was  that  of  a  total  lo«  of  tiie  whole  mlijiel 
insured  by  all  the  polidei. 

The  judgment  should  be  afllnnedt  ^^  ooati. 

Anooneorring. 


Sun  T.  Tn  Albavt  Orrr  Fna  Lmnuvoi  Oowavt, 

appellant 

(SS  V.  T.  ML) 

VnA  eosiimets  of  lasanuiee  made  by  Insaimnoe  eompaalesaie  vaUd. 

Authority  to  an  agent  of  an  iaeufanoe  oompany  to  make  all  neeessaiy  surveys, 
and  to  determine  the  risk  and  its  daratloii,  and  the  nte  of  piemlnm,  whh 
oat  eoBsoltliig  the  company  or  its  offloen ;  in  abort,  to  negotiate  and  eon 
elude  all  the  terms  of  the  eontraet,  and  to  eoosiimmate  It  by  Sllinsr  up  and 
eouBteralgalnic  the  poliqr,  neoeeaarlly  Inelndes  the  power  to  make  a  pre. 
limiaavy  eontraot  finr  the  issuing  of  a  poUcy. 
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An  agent  clothed  with  nnrestileted  authority  to  negotiate  a  contract  of  inaor 
aaoe,  having  agreed,  hj  parol,  upon  the  terma  of  an  inanrance,  and  to  iaaoe 
n  pdllogr  therefor,  and  having  reoelTed  the  premlom,  and  entered  the  oon- 
tract  in  hia  register,  the  oompanj  la  liable  for  hia  failure  to  perform  auoh 
eontraot. 

ML  being  the  agent  for  aereral  inauranoe  companiea.  Including  the  defendant, 
was  applied  to  by  the  plaintUT  for  an  insurance  upon  a  quantity  of  cotton. 
M.  agreed  to  inaure,  and  the  amount  to  be  Insured,  and  the  premium,  were 
fixed.  He  decided  to  place  96A00  with  the  defendant,  entered  the  contract 
to  that  effect  In  his  register,  received  the  premium,  and  credited  It  to  the 
defendant,  and,  before  the  loss,  reported  the  contract  and  paid  over  the 
premium  to  the  defendant.  SM,  that  this  was.  In  substance,  a  contract  t» 
issue  a  policy  for  the  amount,  and  was  binding  upon  the  defendant. 

Appbal  from  a  judgment  of  the  sapreme  oourt,  at  general  term, 
in  the  third  department,  entered  upon  an  order  denying  a 
motion  for  a  new  trial  and  directing  judgment  in  fiiTor  of  the 
plaintiff  upon  the  verdict  of  a  jury.    Beported  below,  4  Lansing,  488. 

The  action  was  Inrought  upon  an  alleged  contract  of  insurance 
upon  a  quantity  of  cotton  at  Appalachicola,  Florida. 

In  NoTember,  1865,  one  0.  F.  McOoy  was  appointed  the  defend- 
ants agent  at  Augusta,  (Georgia,  by  a  power  of  attorney  containing 
the  following  clause :  ''As  agent,  he  is  authorized  and  empowered 
to  receive  proposals  for  insurance  against  loss  or  damage  by  fire, 
and  to  make  insurance  by  policies  of  the  said  Albany  Oity  Fire 
Insurance  Company,  to  be  countersigned  by  the  said  0.  F.  McOoy, 
and  to  renew  the  same ;  to  assent  to  assignments  and  transfers,  and 
to  do  all  lawful  acts  and  business  pertaining  to  said  agency,  which 
may,  from  time  to  time,  be  giren  him  in  charge  by  said  company.'' 

McOoy  was  also  agent  for  sereral  other  insurance  oompaniee. 
The  defendant  had  furnished  him  with  a  quantify  of  blank  polides, 
signed  by  its  president  and  secretary. 

In  January,  1866,  he  made  a  parol  agreement  with  the  plaintiff  to 
insure  for  him  a  quantity  o^  cotton  by  steamer  to  and  at  Appalachi- 
cola,  for  $26,000.  No  particular  compaiues  were  named.  MoOoy 
jUsceA  $6,100  with  the  defendant^  and  made  an  entry  upon  his  r^- 
ister  of  the  amount  insured,  the  rate  and  amount  of  pfmium,  and 
the  commencement,  duration  and  expiration  of  the  risk. 

The  premium  was  paid  by  the  phuntifl^  and  finrwarded  by  MoCtoy 
to  the  defendant  early  in  February,  1866,  with  other  pramiuni,  and 
the  receipt  thereof  acknowledged. 
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On  the  15th  of  February,  a  fire  oocorred,  by  which  the  cotton 
insured  was  damaged. 

No  policy  was  issued  until  after  the  fire;  when  a  policy  was 
made  out  and  delivered  to  the  plaintiff. 

The  action  was  tried  at  the  circuit  At  the  close  of  the  trial 
the  court  directed  a  verdict  for  the  plaintiff,  which  was  found 
accordingly.  The  exceptions  were  ordered  to  be  heard  at  a  general 
term,  in  the  first  instance. 

A.  <7.  ParkeTf  for  appellant.  Where  the  agent  of  an  insurance 
company,  acting  under  a  written  limited  authority,  exceeds  that 
authority,  the  act  is  unauthorized  and  void.  Siringham  v.  8L  Nicho- 
ta$  Ins.  Co.,  37  How.  365 ;  S.  C,  3  Eeyes,  280 ;  Bmtley  v.  Columbia 
Ins.  Co.,  17  N.  Y.  421 ;  WdU  v.  Hoim  Im.  Co.,  8  Bosw.  697 ;  CJiase 
V.  Hamilton  Ins.  Co^  22  Barb.  527 ;  1  Wait's  Law  &  Pr.  216;  Wti- 
ion  V.  Oenesee  MuituU  Ins.  Co.,  14  N.  Y.  418 ;  Andrews  v.  Kneeland, 
6  Gowen,  354 ;  Brander  v.  Columbia  Ins.  Co.,  2  Grant's  Gas.  470 ;  2 
Kent's  Gom.  620,  maq;.  The  unauthorized  act  of  McGoy  was  never 
ratified  by  the  defendant  Seymour  v.  Wychoff,  6  N.  Y.  213 ;  Nixsn 
V.  Palmer,  4  id.  398 ;  S.  G.,  4  id.  401. 

8.  Hand,  for  respondent  It  was  not  necessary  that  a  written 
policy  should  be  executed.  Eveiy  requisite  for  a  valid  contract  was 
satisfied.  KMy  v.  CommanwsaUh  Ins.  Co^  10  Bosw.  82  ;  19  How. 
(U.  S.)  318  ;  43  Barb.  356,  364;  Pratt  v.  Hudson  R.  R.  R.,  21  N.  Y. 
314;  43  Barb.  364;  21  id.  314;  Trustees  of  First  Baptist  Church  v. 
Brooklyn  Fire  Ins.  Co.,  19  id.  305 ;  Commerdai  Mutual  Ins.  Co.  v. 
Union  Mutual  Ins.  Co.,  19  How.  (U.  S.)  318;  Bunten  v.  Orisnt 
Mutual  Ins.  Co.,  8  Bosw.  448;  Audubon  v.  Bxcelsior  Ins  Co.,  27  N. 
Y.  216 ;  Post  V.  jStna  Ins.  Co.,  43  Barb.  351 ;  Chase  v.  Hamilton 
Ins  Co.,  id.  527,  reversed  in  court  of  appeals,  but  on  another  point 
The  making  of  this  contract  was  within  the  power  of  McGoy  the 
agent  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  448 ;  JPeUy  v.  Com- 
montaealth  Ins.  Co.,  10  Bosw.  82;  Baptist  Church  v.  Ins.  Co., 
supra;  S.  G.,  28  N.  Y.  153;  Bunten  v.  Orient  Ins.  Co.,  supra; 
S.  G.,  28  N.  Y.  153;  Dunlap's  Paley  on  Agency,  189.  McGoy's 
possession  of  the  policies  was  an  indication  on  which  the  plaintiff 
bad  a  right  to  rely,  that  he  was  a  general  agent  DwsndorfY. 
Beardsley,  23  Barb.  656 ;  LigJUbody  v.  JV:  Am.  Ins.  Co.,  23  Wend. 
22 ;  Post  V.  JBtna  Ins.  Co.,  48  Barb.  351,  361,  372 ;  Wood  v.  Pough- 
Vol.  X.  — 63 
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keepsie  Ins.  (Jo.,  32  N.  Y.  619;  Sheldon  r.  Atlantic  Ins.  Oo.y  26  id. 
46 ;  Perkins  y.  Washington  Ins.  Co.,  4  Cowen,  645 ;  Lighibody  y.  N. 
Am.  Ins.  Co.,  supra;  Post  y.  ^tna  Ins.  Co.,  id.;  Devendorf  t. 
Beardsley,  id. ;  Boelien  y.  Ins.  Co.,  35  N.  Y.  131 ;  Woodbury  y.  Char- 
ter  Oak  Ins.  Co.,  31  Oonn.  517.  The  contract  of  insorsnoe  was  rati- 
fied by  the  defendant  Whitaker  v.  Farmers^  Union  Ins.  Co.,  29 
Barb.  312 ;  Peele  y.  Ins.  Co.,  3  Mason,  22. 

Oboybb,  J.  Whaterer  doubts  may  formerly  haye  been  enter- 
tained as  to  the  yalidity  of  parol  contracts  of  insurance,  made  by  insur- 
ance corporations,  authorized  by  their  charters  to  make  insurance 
by  issuing  policies,  it  is  now  settled  that  they  are  valid.  Comtfier- 
eial  Marine  Ins.  Co.  v.  T?ie  Union  In^.  Co.,  19  How.  (TJ.  S.)  321 ; 
Trustees,  etc.,  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305.  It  is  equally 
well  settled  that  parol  contracts  of  such  companies,  to  effect  an 
insurance  by  issuing  policies,  are  valid,  and  will  be  enforced  by  com- 
pelling specific  performance  by  the  company,  or  in  an  action  for 
the  breach  of  the  agreement ;  in  efther  of  which  a  recovery  for  the 
loss  of  the  property  agreed  to  be  insured  will  be  awarded  to  the 
plaintiff.  The  inquiry  in  this  case  is  whether  an  agreement  to  issue 
a  fire  policy  upon  the  cotton,  for  the  loss  of  which  this  action  waa 
brought,  was  made  by  the  defendant.  It  was  proved  that  G.  F. 
McOoy,  a  resident  of  Augusta,  Georgia,  in  1865  was  engaged  in  the 
insurance  business  as  agent  for  several  insurance  companies,  incor- 
porated by  different  States;  that,  in  November  of  that  year,  the 
defendant  appointed  him  his  agent,  giving  him  a  power  of  attorney, 
the  material  part  of  which,  in  this  case,  was  as  follows :  ^  Be  it 
known  that  0.  F.  McOoy,  of  Augusta,  State  of  Georgia,  is  hereby 
duly  appointed  and  constituted  an  agent  of  the  Albany  City  Fire 
Insurance  Company,  at  Augusta,  during  the  pleasure  of  said  com- 
pany. As  agent,  he  is  authorized  and  empowered  to  receive  pro- 
posals for  insurance  against  loss  or  damage  by  fire,  and  to  make 
insurance  by  policies  of  the  said  Albany  Oity  Fire  Insurance  Com- 
pany, to  be  countersigned  by  the  said  C.  F.  McCoy,  and  to  renew 
the  same,  to  assent  to  assignments  and  transfers."  That  at  the 
same  time  the  defendant  delivered  to  McCoy  a  quantity  of  blank 
policies  of  insurance  signed  by  its  president  and  secretary  The 
question  in  this  case  is,  whether  this  authorized  McCoy  to  make  a 
contract  binding  upon  the  defendant  for  the  issue  of  a  policy  of 
inaurance?   In  determining  this  question  the  prevailing  usage  in 
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fcransaoting  such  business  must  be  regarded;  as  it  is  an  elemental^ 
principle  that  the  delegation  of  an  authority  to  transact  any  busi- 
ness includes  an  authority  to  transact  it  in  the  usual  way,  and  to  do 
the  acts  usual  in  its  accomplishment  It  must  also  be  kept  in 
mind  that  he  was  clothed  with  full  authority  to  make  all  necessary 
surreys  to  determine  the  risk,  its  duration  and  the  rate  of  premium, 
without  any  reference  to  a  consultation  with  the  company  or  any 
of  its  officers ;  in  short,  to  negotiate  and  conclude  all  the  terms  of 
the  contract,  and  to  consummate  it  by  filling  up  and  countersigning 
the  policy.  This  necessarily  includes  power  to  make  a  preliminary 
contract  for  the  issuing  of  a  policy,  as  it  is  manifest  that  no  policy 
could  ever  be  issued  in  the  absence  of  such  a  contract  The  ques- 
tion is  whether  this  preliminary  contract  is  binding  upon  the  com- 
pany. In  other  words,  whether,  when  made,  and  the  premium 
therefor  paid  by  the  assured,  the  company  is  bound,  before  the 
policy  is  actually  filled  up,  countersigned  and  delirered.  It  is  clear 
that,  if  binding  upon  the  company  at  all  for  the  shortest  period  of 
time,  it  will  so  continue  until,  by  some  act  of  the  assured  or  in  some 
other  way,  it  is  discharged  therefrom ;  mere  lapse  of  time,  short 
of  the  running  of  the  statute  of  limitations,  will  not  have  this 
efFect  The  usage  of  making  agreements  for  insurance  and  paying 
the  premiums,  providing  for  the  issuing  of  policies  thereafter,  to 
be  dated  at  and  in  force  from  the  time  of  making  the  agreement,  \b 
so  general  that  judicial  notice  must  be  taken  of  it  It  would,  upon 
principle,  follow  that  an  unrestricted  authority  to  negotiate  a  con- 
tract of  insurance  by  issuing  a  policy,  included  authority  to  make 
a  valid  preliminary  contract  for  such  issue.  In  Post  v.  jElna 
Insurance  Company,  43  Barb.  361,  it  was  shown  that  the  agent  was 
intrusted  with  blank  policies  and  certificates  of  renewal,  executed 
by  the  officers  of  the  company,  which  provided  that  they  should  not 
be  operative  until  countersigned  by  the  agent.  The  agent  was  shown 
to  have  transacted  business  for  some  time  for  the  defendant  It  waa 
held  that  the  possession  and  use  of  these  papers  by  the  agent 
showed  that  he  was  authorized  to  make  a  preliminary  agreement  for 
the  renewal  of  a  policy  by  issuing  a  certificate,  although  a  parol 
agreement,  renewing  the  same,  would  be  unauthorized.  This  is  a 
direct  authority  for  the  power  of  the  agent  in  the  present  case  to 
make  a  like  agreement  for  the  issuing  of  a  policy.  The  possession 
of  blank  policies  and  certificates  of  renewal  by  an  agent,  providing 
that  they  shall  be  effective  only  when  countersigned  by  such  agent 
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imports  nothing  more  than  what  is  expressed  in  the  power  of  attor* 
ney  in  the  present  case ;  that  is,  an  authority  to  bind  the  company 
by  filling  np,  countersigning  and  delivering  the  policy  or  certificate^ 
and  so  it  was  regarded  by  the  court,  as  the  validity  of  the  contraot 
was  placed  upon  the  ground  that  it  was  necessary  that  such  agree- 
ment should  precede  the  issuing  of  the  paper,  and  that  the  company 
was  responsible  for  the  failure  of  the  agent  to  perform  what  he  had 
undertaken  to  do  by  such  agreement.  In  Sanborn  v.  Fireman's  Ins. 
Co.y  16  Gray,  448,  this  question  was  considered.  The  court 
remarked :  ^'  The  objection  that  the  great  and  only  power  to  issue 
policies,  and  not  otherwise  to  make  contracts  binding  on  the 
defendant,  comes  within  the  same  rule  of  construction.  His  power 
of  attorney  authorized  him  to  effect  insurance,  and,  for  this  pur- 
pose, to  survey  risks,  fix  the  rate  of  premium  and  issue  policies  of 
insurance,  signed  by  the  president,  etc.  We  are  of  opinion  that 
this  gave  him  authority  to  make  the  preliminary  contract  as  well  as 
to  issue  the  policy.  He  was  not  a  special  agent  employed  merely  to 
receive  and  transmit  proposals  to  his  principal,  but  had  power 
to  do  whatever  the  company  could  do  in  effecting  insur^ce; 
and  it  appeared  by  the  evidence  of  the  defendant  that  he  was  fur- 
nished with  policies  signed  in  blank,  to  be  filled  up  and  issued  at 
his  discretion.  It  will  be  seen  that  the  court  declared  the  authority 
to  make  the  preliminary  contract  from  the  full  power  given  to  nego- 
tiate the  contract,  and  fill  up  and  issue  the  policy  in  his  discretion, 
and  not  from  a  construction  giving  the  agent  power  to  bind  the 
company  by  parol  contracts  of  insurance.  In  this  view,  the  case  sus- 
tains the  position  contended  for  by  the  plaintiff  in  the  present  case. 
It  is  not  claimed  that  McCoy  could  bind  the  defendant  by  a  parol 
contract  of  insurance.  That  is  not  the  question;  but  it  is  whether, 
having  agreed  upon  the  terms  of  an  insurance  and  to  issue  a  policy 
therefor,  the  company  is  liable  for  his  failure  to  perform  such  con- 
tract. My  conclusion  is  that  it  is.  It  may  be  said  that  this  con- 
struction would  enable  McCoy  to  perpetrate  a  fraud  upon  the 
company  by  making  preliminary  contracts  when  its  design  was 
only  to  become  bound  by  writing.  This,  to  a  certain  extent,  may 
be  true;  but  it  furnishes  no  reason  for  depriving  third  persons  of 
the  benefit  of  contracts  entered  into  with  him  as  its  agent,  who  relied 
thereon  for  indemnity  from  a  loss  from  the  peril  embraced  in  the 
contraot,  by  a  construction  of  the  papers  more  strict  and  rigid 
tlian  18  fairly  required  by  their  import     It  is  an    elementary 
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rale  that  the  principal  must  bear  a  loss  sustained  by  the 
misconduct  of  his  agent,  acting  within  the  scope  of  his 
authority,  rather  than  a  third  person  who  has  fairly  dealt  with 
hini  as  such.  Assuming  that  McCoy  was  authorized  to  bind 
the  defendant  by  a  contract  to  issue  a  policy,  the  defendant  insists 
chat  no  such  contract  was  in  fact  made.  The  undisputed  evi- 
dence showed  that,  in  the  fall  of  1865,  McCoy  was  the  agent 
of  several  insurance  companies ;  that  the  plaintiff  had  about  112 
bales  of  cotton  at  Howard's  landing,  upon  the  Chattahooche 
river;  that  he  applied  to  McCoy  for  insurance  upon  this  cotton 
while  there,  and  for  further  assurance  while  on  its  transit  from  that 
place  to  Appalachicola^  and  also,  for  insurance  upon  the  same  after 
its  arrival  at  the  latter  place  until  placed  on  shipboard  for  Liver- 
pool; that  the  amount  to  be  insured  was  agreed  upon,  and  the 
premium  determined  by  McCoy,  who  agreed  to  insure  the  same 
as  requested;  that  the  plaintiff  left  it  to  McCoy  to  determine  in 
what  companies  he  would  place  the  insurance,  and  the  amount 
in  each  respectively;  that  McCoy,  among  other  companies,  deter- 
mined to  place  16,100  of  the  amount  to  be  insured  in  the  defend- 
ant's company,  and  entered  the  contract  to  that  effect  in  the 
register  kept  by  him,  received  the  premium  thereon,  and  credited 
the  amount  to  the  defendant ;  and,  before  any  loss  accrued,  reported 
the  risk  taken,  and  paid  the  premium  to  the  defendant  This  was 
a  contract  by  McCoy  to  insure  the  above  amount  in  the  defendant's 
company;  and  as  he  could  only  effect  this  by  issuing  a  policy,  a  con- 
tract (as  was  held  in  Post  v.  Tfie  j^tna  Company ^  supra)  to  issue  such' 
policy.  This  contract  being  valid  against  the  defendant,  it  follows 
that  all  exceptions  taken  to  rulings  of  the  judge,  as  to  the  compe- 
tency of  evidence  given  for  the  purpose  of  showing  a  subsequent 
ratification,  are  unavailable. 

The  remaining  question  arises  upon  the  exception  taken  to  the 
direction  of  the  judge  as  to  the  amount  of  the  verdict  directed  for 
the  plaintiff.  This  was  that  contained  in  the  proofs  of  loss.  This 
was  not  competent  evidence  against  the  defendant  upon  that  point; 
nor  was  the  report  of  the  loss  made  to  the  company  by  McCoy 
competent  as  to  this  against  either  party.  But  the  evidence  showed 
the  number  of  bales  (112),  the  weight  of  each  bale;  the  lowest 
price  per  pound  fixed  by  any  witness  speaking  upon  that  subject  waa 
thirty-seven  cents.  The  witness  Preston  gives  the  only  testimony 
showing  the  extent  of  the  loss.    He  says  that  some  four  or  five  huu- 
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dred  bales  were  damaged  or  consamed  by  the  fire;  that  the  plaintdll 
was  the  oonsigDor  of  112  bales,  giving  marks;  that  he  did  not  know 
the  relative  quantities  damaged  or  consumed;  that  the  112  bales  of 
the  plaintiff  were  damaged  or  consumed.  Other  evidence  was  given 
showing  the  value  of  the  damaged  cotton,  which,  deducted  from 
the  value  of  the  112  bales,  and  apportioning  the  loss  between 
the  insurers  according  to  their  respective  amounts,  would  have 
entitled  the  plaintiff  to  recover  against  the  defendant  a  sum  larger 
tlian  that  stated  in  the  proofs  of  loss.  The  defendant  was  not, 
therefore,  injured  by  the  judge's  adopting  that  sum,  as  there  was 
no  evidence  that  would  have  justified  a  verdict  for  a  less  amount 
The  judgment  appealed  from  must  be  affirmed,  with  costs. 

Church,  Oh.  J.,  Peckham  and  Polgbe,  JJ.,  concnrred. 

Rapallo,  Allbn  and  Andrews,  JJ.,  dissented. 

Judgment  affirmed. 

NOTB.  —  In  the  absence  of  a  statute  to  the  contrary,  a  contract  of  Insurance  need  not 
be  In  writing.  See  Suvfiiiy  VHrt  I'M.  Co.  ▼.  Keniuciky  Ins,  Oo.^  8  Am.  Rep.  801«  and  note; 
also  WaUufr  v.  MelbropdWan  Ins.  Co.,  66  Me.  871 ;  Mobile  A  M,  In».  Co.  ▼.  McMIOan^  9L 
Ala.  711;  CotisUint  v.  lits.  Co.  8,  Wall,  Jr.,  813;  Sanborn  v.  Flrcman*8  Im.  Co.,  16  Gray,  448; 
Ooodal&y.  N.  E.  Mut.  Ins.  Co.,  S6  N.  H.  109, 103. 

And  such  parol  contract  takes  effect  forthwith,  although  entered  Into  contempo- 
Tanenusly  with  an  agreement  by  the  insurers  to  deliver,  and  by  the  Insured  to  accept 
and  pay  for  a  policy  In  writing.    KeUu  ▼.  Commonwealth  Ins.  Co.^  10  Bosw.  82. 

The  local  agent  of  a  foreign  insurauce  company,  with  power  to  effect  insurance,  to 
elgn  and  deliver  policies,  and  to  collect  premiums,  is,  in  favor  of  third  persons  acting 
In  good  faith,  presumptively  authorized  to  bind  the  company  by  parol  contract  for 
Insurance  or  to  renew  a  risk.  BaUbis  v.  JStna  Ins,  Co.,  8  Dillon,  C.  C.  166 ;  Taylor  ▼.  Ger* 
mania  Ins.  Co.,  id.  288. 

It  seems  that  a  verbal  agreement  to  extend  the  terms  of  an  existing  policy,  so  that  It 
•hall  cover  property  not  originally  within  the  scope  of  the  oontraot,  would  be  v«U^ 
ITood  ▼.  BuUand^  etc.,  MuL  Ins,  Co.,  31  Yt.  668. —Rbp. 


DouBLEDAT,  appellant,  y.  Ebess. 

(60N.Y.410.) 

PromiiBorjf  note — paymetfU  to  offmU. 

The  iMkjree  of  a  promiBBorj  note,  payable  to  her  order,  delivered  it,  onindoned. 
to  an  agent,  with  authority  to  receive  the  interest  thereon,  and  to  take  • 
new  note  In  renewal,  with  an  indorser.  The  maker  paid  the  principal  and 
Interest  to  the  a^nt,  who  absconded  with  the  principal.  Held,  that  the 
agent  was  not  authorized  to  receive  the  principal,  and  that  the  payment 
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theiecxf  to  Um  did  not  prevent  a  reooverj  upon  the  note  by  the  holder  to 
the  unount  of  the  principal.    Chttbgh,  Gh.  J.,  and  Groteb,  J.,  dleeented. 
UM,  aha,  that  the  mere  poeeeasion,  by  the  agent,  of  the  note,  nnindoreed,  wai 
not  Buffldent,  alone,  to  anthoriie  payment  to  him. 

Appbal  by  the  plaintiff,  firom  an  order  made  at  a  general  term  of 
the  supreme  conrt,  in  the  fourth  department,  reyersing  an  order 
made  at  a  special  term^  denying  a  motion  for  a  new  trial,  and 
reversing  a  judgment  in  tskYor  of  the  plaintiff  entered  upon  a  verdict 

The  action  was  brought  upon  a  promissory  note  for  tSOO,  made 
by  the  defendant,  dated  April  11, 1867,  payable  to  the  order  of  the 
plaintiff,  one  year  from  date,  ^' at  L.  J.  Wilkin's  land  office,  in 
Dundee." 

When  the  note  was  about  to  mature,  the  plaintiff,  being  informed 
by  one  Murray,  her  son-in-law,  that  the  defendant  wished  to  pay 
the  interest  and  renew  the  note  for  one  year,  handed  him  the  note^ 
with  instructions  to  get  a  new  note  for  the  principal,  indorsed  by 
one  Raplee.  Before  the  note  became  due,  the  defendant  left  the 
money  to  pay  it,  with  Mr.  Wilkin,  at  his  office  (the  place  of  pay- 
ment specified  in  the  note).  When  the  note  fell  due,  Murray  pre- 
lented  the  same,  unindorsed,  to  Wilkin,  with  an  order  attached,  in 
these  words :  "  Mr.  Wilkin :  Please  pay  my  money  to  Mr.  Murray. 
Caroline  Doubleday."  This  order  was  a  forgery.  Wilkm,  in  the 
presence  of  the  defendant,  paid  over  the  money  to  Murray,  who  paid 
over  the  interest  to  the  plaintiff,  and  absconded  with  the  principal. 

The  court  directed  a  verdict  in  favor  of  the  plaintiff,  which  was 
rendered  accordingly. 

The  case  below  is  reported  in  60  Barb.  181. 

H.  Humphrey,  for  appellant  The  plaintiff's  verbal  directions 
to  Murray  in  regard  to  the  note  could  not  affect  Kress  or  Wilkin, 
who  knew  nothing  of  them.  Johnson  v.  Windle^  3  Bing.  N.  C 
226;  Cheap  v.  Hurley,  3  T.  R.  127;  Chitty  on  Bills,  261,  and 
Assignees  ofBagncM  v.  Sheppard,  there  cited ;  Smith  v.  Chester,  1 
T.  R.  664;  Allen  v.  Dtindas,  3  id.  127  ;  Mead  v.  Young,  1  id.  28  ; 
Gamp.  28 ;  Forster  v.  Clements,  2  id.  17  ;  Hall  v.  Fuller,  6  B.  &  C. 
760;  Smith  v.  Mwrcer,  6  Taunt  74 ;  1  Marsh.  453  ;  2  Para,  on  Notes 
ft  Bills,  211,  and  cases  cited ;  Weisser  v.  Denison,  10  N.  Y.  68  ;  Story 
on  Agency,  98 ;  Morgan  v.  Bank  of  State  of  New  York,  1  Kern- 
404 ;  Holtsinger  v.  National  Corn  BxcL  Bank,  37  How.  P.  203 ; 
Canal  Bank  v.  Bank  of  Albany,  1   Hill,  287.     Murray  had  no 
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authority  to  present  the  note.  Ohitty  on  Bills,  391,  and  cases  cited 
there,  in  note  in  ;  id.  394,  note  a;  Owen  v.  Burrows,  New  Rep.  103, 
2  Ld.  930 ;  Johnson  v.  Windle,  3  Bing.  N.  0.  225. 

Charles  8.  Bakery  for  respondent  The  note  could  be  trans 
ferred  by  the  appellant  by  mere  delivery,  without  indorsement, 
so  that  the  transferree  could  recover  thereon.  Franklin  Bank  v. 
Raymond,  3  Wend.  69;  Savage  v.  Brown,  How.  Pr.  166;  Hastings 
V.  McKxnley,  1  E.  D.  Smith,  273;  Story  on  Agency,  §§  94,  98. 
When  the  agent  has  the  possession  of  the  security  the  payment  of 
the  principal  is  good,  although  the  agent  is  only  authorized  to  col- 
hct  the  interest  Megary  v.  Funtis,  5  Sandf.  Sup.  Ct  376 ;  Opin. 
Sandford,  J.,  379,  380;  Williams  y.  Walker,  2  Sandf.  Ch.  325 
Greenl.  Ev.  (vol.  2),  §  65;  Hatfield  v.  Reynolds,  34  Barb.  S.  0.  612 
Tappen  v.  Minman,  18  Iowa,  499;  Foster  v.  Beats,  21  N  i.  247 
Story  on  Agency,  §  56;  Barber  v.  Briton,  26.  Vt.  112;  Rawls  v. 
Deshler^  3  Keyes,  572.  The  appellant  is  liable  for  any  loss  occa- 
sioned by  the  misconduct  of  the  agent.  Cartwright  v.  Wilmerding, 
24  N.  Y.  529;  Bassett  v.  Spofford,  2  Daly,  435.  Murray  was  a  gen- 
eral agent,  in  law.  Bridenbecker  v.  Lowell,  32  Barb.  18 ;  JchTison 
V.  Jones,  4  id.  369  ;  1  Pars,  on  Cont  39, 40 ;  Dunning  v.  Robert^  35 
Barb.  463,  467;  Barber  v.  Briton,  26  Vt  112.  The  appellant  has 
been  guilty  of  laches,  or,  at  least,  ratified  the  payment.  Johnson  v. 
Jones,  4  Barb.  369;  Opin.  Allen,  J.,  373;  Hanks  v.  Drake,  49 
Barb.  186;  Bridenbecker  v.  Lowell,  355  id.  10;  1  Pars,  on  Cont.  51, 
cases  cited ;  Benedict  v.  Smith,  10  Paige,  126, 130;  Story  on  Agency, 
§  250.  Appellant  allowed  Murray  to  assume  the  apparent  position 
of  her  agent,  and  the  right  to  receive  payment  of  the  note ;  she  can- 
not now  gainsay  his  right  to  do  so  to  the  respondent's  prejudice. 
Johnsons.  Jones,  4  Barb.  373;  Bridenbecker  y,  Lowell,  32  id.  16, 
17;  Dunning  v.  Roberts,  35  id.  467;  Lefler  v.  Field,  50  id.  411; 
Booth  V.  Bierce,  40  id.  117,  118;  Whitbeck  v.  Schuyler,  44  id.  471; 
Cairnes  v.  Bleecker,  12  Johns.  300 ;  Culver  v.  Ashley,  19  Pick.  300 ; 
Hanks  v.  Drake,  49  Barb.  201,  202; 

Pbckham,  J.  The  question  is,  had  Murray,  the  son-in-law  of 
plaintiff,  who  received  the  money  on  the  note  in  suit,  principal  and 
interest,  authority  to  do  so,  actual  or  apparent  P  If  he  had  actual 
authority,  of  course  that  ends  this  suit,  as  the  note  sued  on  is  paid. 
If  he  had  apparent  authority  from  the  plaintiff,  the  result  is  the 
lame. 
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Had  he  apparent  authority  P  Mere  poBsessioii  of  the  note  by  the 
aesnmed  agent,  Murray,  unindorsed,  without  any  other  sustaining 
facts,  is  not  sufficient  to  authorize  payment  to  him. 

This  is  well  settled  by  authority.  Story  on  Agency,  §  98,  and 
cases  there  cited.  In  Williams  v.  Walker,  2  Sandf.  Gh.  225,  this 
subject  is  discussed,  and  many  of  the  authorities  reviewed,  chiefly  as 
to  mortgages  and  bonds.  Browfi  v.  Blydenburgk,  7  N.  Y.  141,  and 
Foster  y.  Beals,  21  id.  247,  do  not  touch  this  case.  They  relate 
to  payments  made  by  mortgagor  to  mortgagee,  after  assignment  of 
the  mortgage,  without  notice  thereof  and  without  the  production  of 
the  mortgage.  There  must  be  some  additional  fact  to  give  yadidity 
to  such  a  paypient.  That  the  agent  took  the  security,  or  negotiated 
and  made  the  loan  for  which  the  security  was  taken,  and  was  there- 
after intrusted  by  the  owner  with  its  possession,*  is  sufficient  to 
render  the  payment  valid.  No  fact  of  that  kind  appears  in  this 
case.  Trae,  it  is  stated  in  the  stipulation  signed  by  the  plaintiff's 
attorneys  that  Murray,  plaintiff's  son-in-law,  acted  as  agent  of  the 
phintiff  in  loaning  the  money,  the  consideration  of  the  note. 
Though  the  form  of  the  stipulation  admits  its  statements  as  facta 
upon  the  trial,  it  is  apparent  that  it  was  not  so  understood  by  the 
parties ;  as  the  plaintiff  proved,  without  objection,  that  Murray  had 
nothing  to  do  with  the  loan  to  the  defendant  or  with  the  taking  of 
the  note.  This  evidence  was  clear  and  uncontradicted,  and  left 
Murray  with  no  additional  support  to  the  mere  fact  of  his  posses- 
sion of  the  note.  Had  any  objection  been  made  to  this  evidence, 
the  court  had  power  and  doubtless  would,  upon  a  proper  application, 
have  relieved  the  plaintiff  from  the  effect  of  her  attorney's  stipu- 
lation. 

The  reason  of  the  rule,  that  one  who  has  made  the  loan  as  agent 
and  taken  the  security  is  authorized  to  receive  payment,  when  he 
retains  possession  of  the  security,  is  founded  upon  human  experi- 
ence, that  the  payer  knows  that  the  agent  has  been  trusted  by  the 
payee  about  the  same  business,  and  he  is  thus  given  a  credit  with 
the  payer. 

In  ttie  case  at  bar,  the  payer  had  been  furnished  with  no  such 
credit  by  the  assumed  agent.  Furthermore,  he  was  not  deceived  by 
the  mere  production  of  the  note.  All  parties  to  the  transaction 
fliere  acted  upon  the  assumption  that  the  mere  production  of  the 
note,  payable  to  plaintiff's  order  and  not  indorsed,  showed  ro 
authority  to  receive  the  payment.  Hence  Murray,  the  assumed 
Vol.  X.  —64 


506  NEW  YOEK, 


Doubleda  J  ▼.  Eren. 


agenty  forged  the  order  to  pay,  and  upon  inquiry  by  the  defendant^! 
lawyer  as  to  the  gennineneas  of  that  order  and  reoeiving  a  satisfactory 
answer,  the  payment  was  made;  the  defendant  being  enjoined  by 
his  lawyer  to  paste  the  order  to  the  note,  yirtnally  to  preserve  the 
evidence  of  the  agent's  authority. 

Hence  the  action  of  both  parties  accorded  with  the  law.  Neither 
was  deceived,  by  the  mere  production  of  the  indorsed  note,  into  the 
belief  that  that  alone  gave  authority  to  receive  payment  The  note 
was  not  indorsed,  and  hence  the  agent  could  not,  unless  otherwise 
authorized,  transfer  it  or  receive  the  money.    Ghitty  on  Bills,  228. 

Had  the  agent  actual  authority  to  receive  entire  payment,  it  is 
not  material  to  deny  that  he  was  thereby  authorized  to  do  all  things 
necessary  to  effectuate  the  payment.  But  having  a  right  to  receive 
only  the  interest,  he  had  no  more  right  to  draw  an  order  for  the 
principal,  than  if  he  had  no  power  to  receive  any  thing. 

If,  then,  the  apparent  power,  if  all  the  real  facts  that  the  defend- 
ant knew  or  with  which  he  was  furnished,  gave  the  agent  no  power 
to  receive  payment,  we  must  resort  to  his  actual  power.  When  we 
go  there,  we  must  take  the  whole  authority  together,  and  cannot 
take  such  part  as  will  sustain  the  payment,  suppressing  that  which 
destroys  it 

This  is  a  familiar  rule  that  needs  no  authority.  The  law  implies 
a  knowledge  of  one  part  of  the  actual  authority  as  much  as  of 
another,  if  it  implies  either.  Taking  the  whole  together,  it  is  plain 
that  Murray  had  no  power  to  receive  any  thing  but  the  interest 
This  does  not  infringe  upon  the  rule,  that  a  payee  who  has  given  his 
agent  credit  with  the  payer,  by  employing  the  agent  in  obtaining  the 
obligation,  and  then  by  allowing  him  to  retain  its  possession,  clothes 
him  with  apparent  authority  to  receive  the  payments  of  interest 
and  principal,  according  to  the  tenor  of  the  instrument 

The  payee  cannot,  then,  contradict  that  apparent  authority, 
unless  he  brings  a  knowledge  of  it  home  to  the  payer.  Nor  can 
the  agent  receive  pay  otherwise  than  according  to  the  terms  of  the 
obligation. 

If  the  debtor  pay  before  due  the  principal,  the  payee  is  not  bound. 
Story's  Agency,  §  98 ;  2  Pars,  on  Notes,  214,  and  cases  cited ;  Pam- 
iher  v.  OaitsMly  13  East  432  ;  1  Sfcark.  185.  Nor  does  it  infringe 
the  rule  that  an  agent  who  made  the  loan,  having  possession  of  the 
security  and  clothed  with  apparent  authority  to  receive  the  interesti 
is  authorized  also  to  receive  the  principal  when  it  falls  duo. 
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In  the  case  at  bar,  the  agent  had  the  same  apparent  authority  to 
reoeive  the  principal  that  he  had  to  reoeive  the  interest^  and  no 
more.    He  had  no  apparent  authority  to  receive  either. 

His  actual  authority  was  to  receive  the  interest  and  take  a  now 
note  at  a  year,  with  Baplee  as  indorser.  This  alone  was  his  actual 
authority.  Under  that  authority  the  defendant  had  no  more  right 
to  pay  him  the  money,  the  principal,  than  an  agent  to  collect  a  note 
would  have  authority  to  receive  payment  in  goods,  or  in  a  note  at  a 
year.  Such  an  agent  can  only  receive  the  payment  in  money  accord- 
ing to  the  tenor  of  the  note,  which  is  payable  in  money.  Chitty  on 
'Bills,  399 ;  Story  on  Agency,  §  98,  and  cases  there  cited. 

With  a  knowledge  of  Murray's  actual  authority,  defendant  knew 
he  could  not  pay  him  the  principal.  If  he  did,  it  would  be  at  his 
peril,  if  Murray  failed  to  pay  it  over.  Plaintiff  might  have  been 
willing,  as  she  was,  to  trust  Murray  to  receive  another  note,  with  a 
named  mdorser,  when  she  would  not  trust  him  to  receive  all  the 
mpney.    The  responsibility,  the  temptation  is  different 

Defendant  might  have  refused  to  pay  or  give  a  note,  but  if  he  did 
any  thing,  he  must  do  precisely  what  Murray  was  authorized  to 
receive.  To  say  otherwise,  is  to  say  that  the  plaintiff  could  not  give 
her  agent  any  special  authority  in  the  matter,  and  if  she  did,  the 
defendant,  with  full  knowledge,  thereof,  might  safely  disregard  it  in 
dealing  with  the  agent 

The  &ct8,  as  presented,  come  very  near  to  larceny  of  the  note  by 
Murray.  It  is  clear  that  he  obtained  its  possession  with  the  feloni- 
ous intent  of  converting  its  proceeds,  except  the  interest,  l^p  his  own 
use,  and  he  did  so.    He  was  guilty  of  forgery  in  making  the  order. 

Both  parties  have  been  grossly  imposed  upon.  It  is  a  very  hard 
case  for  the  defendant,  but  I  think,  under  the  facts,  the  law  places 
the  loss,  caused  in  fact  by  this  forgery,  upon  him  who  was  deceived 
by  it  The  defendant  alone  was  imposed  upon  by  that  The  effect 
of  it  is  the  same  as  if  an  indorsee  had  discounted  a  note  upon  a 
forged  indorsement. 

The  order  of  the  general  term  should  be  reversed,  and  the  judg- 
ment and  order  of  the  special  term  affirmed. 

All  concur,  except  Church,  Gh.  J.,  and  Groyeb,  J.,  who  dissent 
upon  the  ground  that  the  authority  to  receive  all  money  for  the 
note  was  within  the  power  given  him  to  receive  payment  of  the 
interest  in  money,  and  of  the  principal  by  another  note. 

Judgment  accordingly. 
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Thb  People  ex  reh  Fubman  et  aL  v.  Olvte,  appellant. 

(60N.Y.4SL) 

Election — wUidUy — eligibUity  to  office  — failure  to  eieet. 

At  an  election  F.  and  G.  were  candidates  for  an  office,  for  which  F.  waa  dolj 
qualified,  but  for  which  C.  was  ineligible  bj  holding  an  office  made  incom- 
patible with  the  former  bj  statute.  C.  had  the  majority  of  yotes.  ffeldt 
(1)  that  G.  was  not  elected  ;  (2)  that  F.  was  not  elected,  in  the  absence  of 
proof  that  those  who  voted  for  G.  did  so  with  notice  of  his  disqualification  ; 
(8)  that  there  was  no  presumption  of  such  notice  from  the  fact  that  the  dis- 
qualification was  created  bj  a  public  statute. 

Appeal  by  the  defendant  from  a  judgment  of  the  supreme  court, 
rendered  at  a  general  term^  in  the  third  department,  af&rming,  in 
part,  and  reversing,  in  part,  a  judgment  entered  upon  the  decision 
of  a  judge,  on  a  trial  at  special  term. 

The  case  below  is  reported  in  42  How.  157  ;  12  Abb.  N.  &.  399 ; 
63  Barb.  356. 

The  action  was  brought  for  the  purpose  of  ousting  the  defend^ 
ant  from  the  ofiUce  of  superintendent  of  the  poor,  of  the  county  of 
Schenectady,  and  putting  the  relator  in  his  place,  on  the  ground  that 
the  defendant  was  not  eligible  to  the  office. 

By  statute  it  was  provided  that  no  supervisor  of  any  town  shall 
be  elected  or  appointed  to  hold  the  office  of  superintendent  of  the 
poor  in  any  county.  By  the  charter  of  the  city  of  Schenectady 
subsequently  passed,  it  was  provided  that  supervisors  of  wards  to 
be  elected  thereunder  should  be  subject  to  all  the  provisions  of 
law  then  applicable  to  those  officers  in  the  towns  of  the  State. 

At  a  charter  election,  held  in  the  city  of  Schenectady,  in  April, 
1871,  the  defendant,  Olute,  was  elected  supervisor,  for  the  fifth  ward. 
He  accepted  the  office,  and  discharged  its  duties  until  December  12, 
1871,  when  he  resigned. 

At  the  general  election,  held  in  November,  1871,  the  office  of  su])cr* 
intendent  of  the  poor,  of  the  county  of  Schenectady,  was  to  be  filled 
by  the  electors.  The  relator  and  the  defendant  were  opposing  candi- 
dates for  that  office.  The  whole  number  of  votes  cast  was  4,676,  of 
which  Clute  received  2,448,  and  Furman,  2,228.  Of  the  votes  given 
for  Clute,  295  were  given  in  the  fifth  ward  of  the  city  of  Schenectady, 


DECEMBER  TERM,  1872.  509 

The  People  ex  rel.  Farman  ▼.  Clute. 

which  constituted  one  election  district.  Glute  was  declared  elected, 
and  having  filed  his  official  bond,  and  taken  the  oath  of  office,  he^ 
on  the  1st  day  of  January,  1872,  entered  upon  said  office,  and  still 
continues  therein.  Prior  to  that  day,  Furman  also  took  the  office^ 
and  tendered  and  deposited  with  the  county  clerk  a  bond  sufficient 
in  form,  as  superintendent  of  the  poor,  and  claimed  that  office. 

There  was  no  proof  on  the  trial,  of  actual  notice  to  any  of 
the  electors,  of  Clute's  ineligibility ;  nor  proof  of  any  facts  from 
which  notice  could  be  implied,  other  than  his  holding  the  office  of 
supervisor  of  the  fifth  ward. 

The  court,  at  special  term,  held  that  the  defendant  was  disquali- 
fied from  holding  the  office,  and  that  his  election  was  void,  and  con- 
ferred no  title  to  the  office ;  that  there  being  no  proof  of  notice  to 
the  electors  of  such  disqualification,  nor  of  facts  from  which  such 
notice  or  knowledge  could  be  presumed,  neither  of  the  candidates 
acquired  title  to  the  office ;  and  the  election  was  a  failure.  It  there- 
upon ordered  judgment  ousting  the  defendant  from  the  office,  with- 
out costs  to  either  party.  The  court,  at  general  term,  affirmed  the 
judgment  so  entered,  so  far  as  it  directed  that  the  defendant  be 
ousted  from  the  office,  but  reversed  that  part  of  it  which  adjudged 
that  the  relator  was  not  entitled  to  the  office,  and  directed  a  judg- 
ment that  he  was  so  entitled,  with  costs. 

J.  S.  LandoUy  for  appellant.  Chapter  80,  Laws  of  1853,  is 
unconstitutional.  Barney  v.  McCreary,  1  Cong.  Elec.  Cases,  167 ; 
Turney  v.  Marshall,  2  id.  167;  TrumhelVs  case,2  id.  618 ;  Green  v 
Shumwayy  39  N.  Y.  418 ;  McCaffray  v.  Ouyer,  59  Penn.  109 ;  Page 
V.  Allen,  58  id.  338;  Stale  v.  Adams,  2  Stew.  (Ala.)  239  ;  Barlo  v, 
Himrody  8  N.  Y.  483 ;  Sturgis  v.  Spofford,  45  id.  446,  450 ;  People 
V.  Draper,  15  id.  543 ;  Barker  v.  People,  3  Cow.  686.  The  defendant 
was  not  ineligible ;  he  was  not  a  supervisor  of  a  town,  but  of  a  ward 
of  a  city.  1  Black.  Com.,  side  p.  92 ;  Ohase  v.  N.  Y.  C,  R.  iZ.,  26  N. 
Y.  523 ;  Potter's  Dwarris,  245,  note,  id.  251,  255 ;  Hebhard  v.  John- 
son,  3  Taunt.  177.  If  the  defendant  was  ineligible  the  relator  can- 
not claim  to  be  elected.  Wynehamer  v.  People,  13  N.  Y.  378,  392 ; 
Rockwell  V.  Nearing,  35  id.  302;  State  v.  Anderson,  Coxe,  318; 
Commonwealth  v.  Cluley,  56  Penn.  270 ;  Saunders  v.  Haynes,  13 
Cal.  145;  State  v.  Giles,  1  Ohand.  (Wis.)  112;  StaU  v.  Smith,  14 
Wis.  497 ;  38  Me.  697  ;  Regina  v.  Hiorns,  7  Ad.  &  EIL  960 ;  34  Eng 
Com.  Law,  263 ;  Angel  &  Ames  on  Corp.,  §  131 ;  Rex  v.  Bridge,  1 
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Maule  &  Selw.  76 ;  Rez  v.  HawJdm,  2  Dow  H.  L.  R  124.  The 
defendant's  resignation  of  the  office  of  supervisor  qualified  him  to 
hold  that  of  superintendent  Rez  y.  Trelawny,  3  Burr.  1615 ;  Mil' 
ward  V.  Thatcfier,  2  Dum.  &  East,  87. 

B,  W.  Paige,  for  respondents.  Furman  was  legally  elected  8a« 
perintendent  of  the  poor,  and  is  entitled  to  the  office.  State  Const, 
art  1,  §  17;  Goslijig  v.  Veley,  7  Q.  B.  437 ;  WUson's  Dig.  Pari.  Law, 
107,  114;  Qulick  v.  New,  14  Ini  97;  Car$on  v.  McPIietridge,  15  id. 
331 ;  Hatcheson  v.  TUden^  4  Har.  &  McH.  279  ;  Conimofiwealth  v. 
Ready  2  Ashmead,  261 ;  Same  v.  Oreen,  4  Whart  521,  580,  581 ; 
Same  v.  Cluley^  56  Penn.  St.  270.  That  Clute  was  disqualified  was 
known  to  the  electors  of  the  fifth  ward  from  the  evident  notoriety 
of  the  fact  Grant  on  Corp.  208;  Male  on  Elections,  111;  Hey- 
wood  on  County  Elections,  359-361 ;  Roe  on  Elections,  278,  ed.  1818 ; 
Clerk  on  Elections.  173,  174;  Chambers' Diet  of  Election  Laws, 
title  ''Disqualification,"  3;  Lester's  Law  of  Elections,  11 ;  Orme's 
Law  of  Elections,  133 ;  1  Stephen's  Law  of  Elections,  359 ;  Warren's 
Prac.  of  Elec  Com.  557 ;  Warren  on  Pari,  and  Elec.  Law,  231 ; 
Carson  \,  McPhet ridge,  lo  Ind.  331;  Gulick  v.  JVita,  14  id.  IOC; 
Siewart  v.  Hayes,  3  Chi.  Leg.  News,  117;  Reg.  v.  Mayor  of  TewkS' 
bury,  L.  R  3  Q.  B.  629 ;  Holman  v.  Burrow,  2  Ld.  llaymond,  79 ;  1 
Greenl.  Ev.,  §  6  ;  Cooper  v.  Phibbs,  L.  R.,  2  H.  L.  170;  Bobnes  v. 
Remsen,  4  Johns.  Ch.  487 ;  Broom's  Legal  Maxims,  201 ;  Galway 
Election  Case,  2  Moak's  Eng.  726 ;  2  Strob.  300 ;  1  Mod.  87-300 ; 
Omnt  on  Corp.  208.  Chapter  80,  Laws  of  1853,  is  constitutional 
and  valid.  Wynehamer  v.  People,  13  N.  Y.  392-395 ;  People  v. 
Quant,  2  Park.  Cr.  414,  and  note,  687 ;  PeopU  v.  Draper,  15  N.  Y. 
544,  per  Denio,  J. ;  Newell  v.  The  People,  7  id.  109 ;  Fletcher  v. 
Peck,  6  Cranch.  128 ;  Ex  parte  McCollum,  1  Cow.  560 ;  Clarke  v. 
Rochester,  5  Abb.  Pr.  107 ;  24  Barb.  446 ;  McCool  v.  Smith,  1  Black. 
469  ;  Wood  v.  U.  S.,  16  Pet  342  ;  10  Barr.  448 ;  Hartford  v.  17.  S. 
8  Cranch,  109 ;  Brown  v.  County  Com.,  21  Penn.  37 ;  Street  v.  Com^ 
monwealth,  6  W.  &  S.  209 ;  Boweii  v.  Lease,  5  Hill,  221 ;  Williams  y, 
Potter,  2  Barb.  316 ;  People  v.  Deming,  1  Hilt  271. 

FoLOEK,  J.  [After  deciding  that  Clute  was  not  eligible  to  th« 
office  of  superintendent  of  the  poor.] 

The  second  question  to  be  considered  is  whether  Furman,  the 
r6latx)r,  was,  at  the  general  election  of  1871,  duly  elected  to  th« 
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office.    Neither  a  majority  nor  a  plurality  of  all  the  ballots  found 
in  the  boxes  were  for  him.    He  had  but  a  minority  of  them. 

It  is  the  theory  and  the  general  practice  of  our  government  that 
the  candidate  who  has  but  a  minority  of  the  legal  votes  cast  does 
not  become  a  duly  elected  officer.  But  it  is  also  the  theory  and 
practice  of  our  government,  that  a  minority  of  the  whole  body  of 
qualified  electors  may  elect  to  an  office,  when  a  majority  of  that 
body  refuse  or  decline  to  vote  for  any  one  for  that  office.  Those  of 
them  who  are  absent  from  the  pollSj  in  theory  and  practical  result, 
are  assumed  to  assent  to  the  action  of  those  who  go  to  the  polls ; 
and  those  who  go  to  the  polls,  and  who  do  not  vote  for  any  candi- 
date for  an  office,  are  bound  by  the  result  of  the  action  of  those 
who  do ;  and  those  who  go  to  the  polls  and  who  vote  for  a  person 
for  an  office,  if  for  any  valid  reason  their  votes  are  as  if  no  votes, 
they  also  are  bound  by  the  result  of  the  action  of  those  whose  votes 
are  valid  and  of  e£fect.  As  if,  in  voting  for  an  office  to  which  one 
only  can  be  elected,  two  are  voted  for,  and  their  names  appear 
together  on  the  ballot,  the  ballot  so  far  is  lost.  The  votes  are  as  if 
for  a  dead  man  or  for  no  man.  They  are  thrown  away ;  and  those 
who  cast  them  are  to  be  held  as  intending  to  throw  them  away,  and 
not  to  vote  for  any  person  capable  of  the  office.  And  then  he  who 
receives  the  highest  number  of  earnest  valid  ballots,  is  the  one 
chosen  to  the  office. 

We  may  go  a  step  further.  They  who,  knowing  that  a  person  is 
ineligible  to  office  by  reason  of  any  disqualification,  persistently 
give  their  ballots  for  him,  do  throw  away  their  votes,  and  are  to  be 
held  as  meaning  not  to  vote  for  any  one  for  that  office.  But  when 
shall  it  be  said  that  an  elector  so  knows  of  a  disqualification  render- 
ing ineligible  the  person,  and  knowing,  persistently  casts  for  him 
his  ballot?  There  may  be  notice  of  the  disqualifying  fact,  and  of 
the  legal  effect  of  it,  given  so  directly  to  the  voter,  as  that  he  shall 
be  charged  with  actual  knowledge  of  the  disqualification. 

There  may  be  a  disqualifying  fact  so  patent  or  notorious,  as  that 
knowledge  in  the  elector  of  the  ineligibility  may  be  presumed  as 
matter  of  law.  In  modem  times  Lord  Denman,  G.  J.,  thus  puts  a 
case:  '^No  one  can  doubt  that  if  an  elector  would  nominate  and 
vote  only  for  a  woman  to  fill  the  office  of  mayor,  or  burgess  in  par- 
liament, his  vote  would  be  thrown  away ;  there  the  fact  would  bi 
notorious,  and  every  man  would  be  presumed  to  know  the  law  upon 
that  fact."     Gosling  v.  VeUyy  7  Ad.  &  EIL,  N.  R.,  406-439 ;  63  Eng 
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Com.  Law,  406.  In  the  same  case,  tht  learned  judge  says  that  ^^the 
result  of  the  decisions  appears  to  be  this:  where  a  majority  of 
electors  vote  for  a  disqualified  person,  in  ignorance  of  the  fact  of 
disqualification,  the  election  may  be  void  or  voidable,  or,  in  the 
latter  case,  be  capable  of  being  made  good,  according  to  the  nature 
of  the  disqualification.  The  objection  may  require  ulterior  pro- 
ceedings to  be  taken  before  some  competent  tribunal,  in  order  to  be 
made  available ;  or  it  may  be  such  as  to  place  the  elected  candidate 
on  the  same  footing  as  if  he  never  had  existed,  and  the  votes  for 
him  were  a  nullity.^'  And  then,  referring  doubtless  to  the  viva  voce 
manner  of  voting  in  England,  and  to  the  manner  of  keeping  of 
poll-books  there,  and  to  the  fact  of  the  number  of  electors  there 
being  small,  so  that  for  whom  each  electx)r  has  voted  is  known,  and 
he  may  be  safely  allowed  to  recall  his  vote  for  an  ineligible  person, 
and  give  it  for  another  eligible,  the  learned  judge  continues:  ^^  But 
in  no  such  case  are  the  electors  who  vote  for  him  deprived  of  their 
vote  if  the  fact  becomes  known  and  is  declared  while  the  election  is 
still  incomplete.  They  may  instantly  proceed  to  another  nomina- 
tion and  vote  for  another  candidate.  If  it  be  disclosed  afterward, 
the  party  elected  may  be  ousted  and  the  election  declared  void;  but 
the  candidate  in  the  minority  will  not  be  deemed  ipso  facto  elected. 
But  where  an  elector,  before  voting,  receives  due  notice  that  a  par- 
ticular candidate  is  disqualified,  and  yet  will  do  nothing  bnt  tender 
his  vote  for  him,  he  must  be  taken  voluntarily  to  abstain  from 
exercising  his  franchises.'^ 

To  which  we  add.  that  not  only  must  the  &ct  which  diaqnalifies 
be  known,  but  also  the  rule  or  enactment  of  law  which  makes  the 
fact  thus  effectual. 

In  the  multitude  of  cases  in  which  the  question  has  arisen,  we 
think  that  up  to  this  point,  there  is  no  essential  difference  of  result. 
All  agree  that  there  must  be  prior  notice  to,  or  knowledge  in  the 
elector  of  fact  and  law,  to  make  his  vote  so  ineffectual  as  that  it  is 
thrown  away.  But  some  say  that  if  there  be  a  public  law,  declara- 
tory that  the  existence  of  a  certain  fact  creates  ineligibility  in  the 
candidate,  the  elector  having  notice  of  the  fact,  is  conclusively  pre- 
sumed in  law  to  have  knowledge  of  the  legal  rule,  and  to  be  deemed 
to  have  voted  in  persistent  disregard  of  it  Others  deny  that  the 
TOAnmiy  ^*  Ignorantia  juris  excused  neminem'*  eYen  with  the  clause 
of  it,  ^'  quod  quisqus  scire  tenetur,^^  not  often  quoted,  and  of  which 
we  are  reminded  by  the  very  thorough  brief  of  the  learned  counsel 
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for  the  relator),  can  be  carried  to  that  length,  and  insist  that  there 
does  not  apply  to  this  question  the  rule  that  all  citizens  must  be 
held  to  know  the  general  laws  of  the  land,  and  the  special  law  affect- 
ing their  own  locality. 

That  maxim,  in  its  proper  application,  goes  to  the  length  of  deny- 
ing to  the  offenler  against  the  criminal  law  a  justification  in  his 
ignorance  thereof;  or  to  one  liable  for  a  breach  of  contract,  or  for 
civil  tort,  the  excuse  that  he  did  not  know  of  the  rule  which  fixes 
his  liability.  It  finds  its  proper  application  when  it  says  to  the 
elector,  who,  ignorant  of  the  law  which  disqualifies,  has  voted  for  a 
candidate  ineligible,  your  ignorance  will  not  excuse  you  and  save 
your  vote ;  the  law  must  stand,  and  your  vote  in  conflict  with  it 
must  be  lost  to  you.  But  it  does  not  have  a  proper  application  when 
it  is  carried  further,  and  charges  upon  the  elector  such  a  presump- 
tion of  knowledge  of  fact  and  of  law  as  finds  him  full  of  the  intent 
to  vote  in  the  face  of  knowledge,  and  to  so  persist,  in  casting  his 
vote  for  one  for  whom  he  knows  cannot  be  counted,  as  to  manifest 
a  purpose  to  waste  it  The  maxim  itself  concedes  that  there  may 
be  a  lack  of  actual  knowledge  of  the  law.  For  it  is  ignorance  of  it 
which  shall  not  excuse.  Then  the  knowledge  of  the  law,  to  which 
oaeh  one  is  held,  is  a  theoretical  knowledge  ;  and  the  doctrine  urged 
u}X)ii  us  would  carry  a  theoretical  knowledge  of  the  statute  further 
than  goes  the  statute  itself.  The  statute  but  makes  ineffectual  to 
elect  the  votes  given  for  one  disqualified.  The  doctrine  would  make 
knowledge  not  actual,  of  that  statute  thus  limited,  waste  the  votes 
of  the  majority,  and  bring  about  the  choice  to  office  by  the  votes  of  a 
minority.  We  are  not  cited  to  nor  do  we  find  any  decision  to  that 
extent  of  any  court  in  this  State.  The  industrious  research  of  the 
learned  counsel  for  the  relator  has  found  some  from  courts  in  sister 
States.  OuUcJc  v.  New  (14  Ind.  97)  is  to  that  effect  Carson  v. 
McPhetridge  (15  id.  331)  follows  the  last  cited  case.  Hatcheson  v, 
Tilden  (4  Har.  &  McH.  279)  was  a  case  at  nisi  priuSy  and  is  to  that 
effect.  With  respect  for  these  authorities,  we  are  obliged  to  say  that 
they  are  not  sustained  by  reasoning  which  draws  with  it  our  judg- 
ment Oonnmonwealth  v.  Read  (2  Ashmead,  261)  is  also  cited.  But 
that  was  a  case  of  a  board  of  twenty,  assembling  into  a  room  to 
elect  a  county  treasurer.  On  motion  being  made  to  elect  viva  vocSf 
a  protest  was  made  that  a  law  under  which  they  were  acting  pre- 
scribed a  vote  by  ballot  Thus  actual  notice  of  law  and  tact  was 
brought  directly  to  each  elector  before  voting.    Nineteen  persisted 
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in  Yoting  viva  voce.  These  were  held  to  be  wasted  votes.  One  TOted 
by  ballot ;  and  his  vote  was  held  to  prevail,  and  the  person  he  voted 
for  to  be  elected.  OommanweaUh  v.  Cluley  (56  Penn.  St  370) 
is  also  cited.  Bat  the  language  of  the  court  there  is :  '*  The  votes 
oast  at  an  election  for  a  person  who  is  disqualified  fh>m  holding  an 
office  are  not  nullities.  They  cannot  be  rejected  by  the  inspectois^ 
or  thrown  out  of  the  court  by  the  return  judges.  The  disqualified 
person  is  a  person  still,  and  every  vote  thrown  for  him  is  formal." 
And  that  was  the  case  of  one  who  was  ineligible  by  reason  of  having 
held  the  office  of  sherifF  of  a  county,  and  became  a  candidate  in  the 
same  county  for  the  same  office  before  the  lapse  of  time  prescribed 
by  the  constitution ;  a  case  in  its  facts  quite  like  this  in  hand. 

The  relator  also  cites  mauy  instances  of  the  action  of  legislative 
bodies  and  their  committees.  As  to  these,  a  respectable  authority 
on  these  questions  has  remarked,  "  that  they  cannot  be  said  to  afford 
any  precise  or  useful  principle^'  (1  Peckwell,  600) ;  and  learned  coun- 
sel, arguing  in  support  of  the  principle  now  claimed  by  the  relator, 
has  conceded  that  '^  no  fixed  principle  is  established  by  the  decision 
of  committees  ^'  {Oalway  Election  Cases,  2  Moak  Eng.  Cases,  714); 
and  it  may  safely  be  said  that  they  are  not  so  conclusive  and  satis- 
factory as  judicial  determinations,  as  it  is  difficult  to  arrive  at  the 
exact  principle  upon  which  the  votes  of  so  many  as  constitute  a  legis- 
lative body  are  put  Besides  that,  they  are  not  uniform,  but  quite 
diverse  in  their  results,  as  appears  from  the  citations  of  the  counsel 
of  the  relator,  and  the  instances  noted  in  56  Penn.  St.  {supra). 

We  have  consulted  many  of  the  authorities  cited  to  us  from  the 
English  books ;  and  in  them  it  will  be  found,  we  think,  that  where 
it  was  held  that  votes  for  an  ineligible  person  would  be  treated  as 
thrown  away,  it  was  not  extended  beyond  cases  in  which  there  was 
actual  notice  of  fact  and  of  law  to  the  voters,  before  their  votes  were 
cast  Oosling  v.  VeUy,  supra;  Rex  v.  Hatokins,  10  East,  211; 
Claridge  v.  Evelyn,  5  Barn.  &  Aid.  81 ;  Douglass,  398  n,  (22) ;  Rez 
V.  Parry,  14  East,  549  ;  Rex  v.  Bridge,  1  Maule  &  Selw.  76. 

And  there  are  American  authorities  which  hold  that  if  a  majority 
of  those  voting  by  mistake  of  law  or  fact  happen  to  cast  their  votes 
upon  an  ineligible  candidate,  it  by  no  means  follows  that  the  next 
to  him  in  poll  shall  receive  the  office.  Saunders  v.  Haynes,  13  Cal. 
145;  State  v.  Oiles,  1  Chand.  (Wis.)  112;  State  v.  Smith,  14  Wis. 
497.  And  in  Dillon  on  Mun.  Corp.,  p.  176,  g  135,  it  is  stated  that 
unless  the  votes  for  an  ineligible  person  are  expressly  declared  to 
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be  Toidy  the  effect  of  such  person  receiving  a  majority  of  the  votes 
cast  is,  according  to  the  weight  of  American  authority  and  the 
reason  of  the  matter  (in  view  of  our  mode  of  election,  without  pre- 
vious binding  nominations,  by  secret  ballot,  leaving  each  elector 
to  vote  for  whomsoever  he  pleases),  that  a  new  election  must  be 
had,  and  not  to  give  the  office  to  the  qualified  person  having  the 
next  highest  number  of  votes.  And  this  view  is  sustained  by  a 
preponderance  of  the  authorities  cited  by  the  author  in  the  foot 
note,  some  of  which  are  cited  above. 

And  in  Tlie  Queen  v.  Mayor,  etc.,  3  Law  Rep.  (Q.  B.)  629,  after 
holding  that  though  the  electors  had  actual  notice  of  the  fact  which 
had  been  adjudged  by  the  courts  to  disqualify,  yet  knowledge  or 
notice  in  the  elector  of  the  adjudication  could  not  be  presumed. 
It  is  further  said  :  *'  It  is  not  enough  to  show  that  the  voter  knew 
the  fact  only ;  but  it  is  necessary  to  show  sufficient  to  raise  a  rea- 
sonable inference  that  he  knew  that  the  fact  amounted  to  a  disqual- 
ification. It  cannot  be  said  in  all  cases  that  the  mere  knowledge 
of  a  fact,  which  in  law  disqualifies  a  candidate,  must  be  taken  to  be 
knowledge  of  all  the  accompanying  circumstances." 

We  think  that  the  rule  is  this  :  the  existence  of  the  fact  which 
disqualifies,  and  of  the  law  wliich  makes  that  fact  operate  to  dis- 
qualify, must  be  brought  home  so  closely  and  so  clearly  to  the 
knowledge  or  notice  of  the  elector,  as  that  to  give  his  vote  there- 
with indicates  an  intent  to  waste  it.  The  knowledge  must  be  such, 
or  the  notice  brought  so  home,  as  to  imply  a  willfulness  in  acting, 
when  action  is  in  opposition  to  the  natural  impulse  to  save  the  vote 
and  make  it  effectual.  He  must  act  so  in  defiance  of  both  the  law 
and  the  fact,  and  so  in  opposition  to  his  own  better  knowledge, 
that  he  has  no  right  to  complain  of  the  loss  of  his  franchise,  the 
exercise  of  which  he  has  wantonly  misapplied. 

To  state  a  truism :  our  theory  of  government  by  the  people  is 
upon  the  assumption  that  the  people  as  a  whole,  are  intelligent  of 
their  rights  and  interests,  and  are  honestly  and  earnestly  concerned 
in  the  due  and  wise  administration  of  affairs,  and  zealously  alive 
to  the  need  of  good  and  fitting  men  in  the  various  places  of  public 
trust,  and  hold  in  high  esteem  the  privilege  of  suffrage,  and  are 
unready  to  pretermit  its  exercise  or  to  exercise  it  meaninglessly. 
It  is  much  to  presume,  with  this  as  our  starting  point,  that  any 
considerable  body  of  electors  will  purposely  so  exorcise  their  right 
of  electing  to  office  as  that  it  shall  be  but  an  empty  form  ;  and  that 


516  ^EW  YORK, 


The  People  ex  rel.  Farman  v.  (Mute. 


going  through  with  outward  sigus  of  au  election  they  will  of  intent 
80  cast  their  ballots,  as  that  they  will  be  votes  wasted. 

Now,  the  finding  in  this  case  is,  that  there  was  no  proof  of  actoal 
notice  of  Clute's  ineligibility,  nor  of  any  facts  from  which  notice 
could  be  implied,  save  that  he  was  a  supervisor. 

There  was  but  this  fact,  and  the  law  upon  the  statute  book  —  sof- 
ficient  in  themselves,  as  we  hold,  to  render  him  ineligible. 

But  therefrom  to  give  the  office  to  the  relator,  it  is  first  to  be 
presumed,  as  a  matter  of  law,  that  near  300  of  those  who  voted  for 
Clute,  had  knowledge  of  the  fact  that  he  was  supervisor;  had  knowl- 
edge of  the  existence  of  the  act  of  1853 ;  and  knew  that  the  fact 
and  tlie  law,  concurring  thus,  he  was  ineligible  to  receive  and  avail 
himself  of  their  votes  in  his  favor,  and  knew  that  their  votes  given 
to  him  were  wasted^  without  effect  upon  the  count. 

It  is  to  be  presumed  further,  that  knowing  this,  they  all,  though 
seemingly  desirous  of  taking  an  effectual  participation  in  the  choice 
of  a  )>erson  to  the  office  of  superintendent,  deliberately  so  acted  as 
that  they  are  assumed  to  have  persisted  against  knowledge ;  deter- 
mined to  ^'  do  nothing  but  tender  their  vote  for  him.'' 

It  is  not  in  accordance  with  common  sense,  and  we  find  no  lule 
or  authority  so  stringent,  as  to  compel  us  to  that  result. 

There  is  one  other  question  remaining.  The  act  of  1829  saya 
that  no  supervisor  shall  be  appointed  to  hold  the  office,  etc. ;  and 
the  act  of  1853  says  that  no  sapervisor  sliall  be  elected  or  appointed 
to  hold  the  office,  etc. 

The  learned  and  ingenious  counsel  for  the  defendant,  urges  that 
the  manifest  intention  of  the  legislature  was  to  inhibit,  not  the  eleo- 
tion  or  appointment  to  the  office  of  superintendent,  but  the  holding 
of  the  two  offices  by  the  same  person.  And  from  this  he  deduces 
the  proposition,  that  when  Clute  accepted  the  office  of  superintend- 
ent, he  vacated  that  of  supervisor,  and  could  continue  to  hold  the 
former. 

We  do  not  so  think.    The  legislature  intended  that  the  same  per 
•on  should  not  hold  the  two  offices  at  the  same  time ;  and,  to  effect 
this,  it  prohibited  the  election  of  a  supervisor  to  hold  the  office  of 
superintendent.    It  made  him  ineligible,  not  merely  to  holding,  but 
to  an  appointment  or  election  to  hold. 

The  language  is  not  thac  he  shall  not  hold,  but  that  he  shall  not 
be  elected  or  appoint^  to  hold,  and  operates  upon  the  very  firat 
step  in  the  process  toward  holding,  and  stops  that    He  can  never 
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hold  but  by  appointment  or  election ;  and  the  act  says  that  he  shall 

not  be  eligible  to  that  election  or  appointment.    So  that  he  never 

can  begin  to  hold,  and  cannot,  by  resigning  the  one  or  accepting 

the  other,  bring  himself  within  the  reason  of  the  cases  cited,  of  which 

Tlie  People  v.  Carrique,  2  Hill,  93,  is  one.     There,  the  defendant  was 

hell  to  be  eligible  to  the  office  which  he  accepted;  but  as  that  was 

held  to  be  incompatible  with  the  one  which  he  already  filled,  his 

acceptance  of  the  last  ipso  facto  vacated  the  first. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of  the  general 

term  should  be  reversed,  and  that  of  the  special  term  affirmed. 

All  concurring. 

Judgment  accordingly. 


HABBisONy  plaintiff  in  error,  v.  The  Psoplb  07  thb  State  of 

New  York. 

(flON.T.Sia.> 
La/rcefn/y — uhiU  eansHtutes  a  taking. 

To  eoDfltitate  the  offense  of  larceny  there  must  he  a  taking  or  oeveranoe  of  the 
goods  from  the  poBsession  of  the  owner.  Bat  a  temporary  poeeession  by  the 
thief,  though  it  be  bat  momentary,  is  sufficient. 

On  a  trial  for  larceny  from  the  person,  the  evidence  was  that  the  prisoner  pat 
his  hand  into  the  coat  pocket  of  the  complainant,  seized  the  pocket-book  of 
the  latter,  containing  money  and  securititiS,  and  lifted  it  about  three  inches 
from  the  bottom  of  the  pocket,  when  possession  was  regained  by  the  owner. 
HM,  that  this  was  a  sufficient  taking  and  possession  of  the  property  by  tho 
thief  to  constitute  the  offense  charged. 

Errob  to  the  supreme  court  in  the  first  department,  at  general 
term,  to  review  a  judgment  affirming  a  judgment  of  the  court  of 
general  sessions  in  New  York,  upon  a  conviction  of  the  plaintiff  in 
erroi*,  for  grand  larceny. 

On  the  25th  of  May,  1872,  one  H.  H.  Bull,  entered  a  street-cai 
in  the  city  of  New  York,  having  in  his  possession  about  $25,000  in 
money  and  securities,  in  a  pocket-book  in  his  breast  coat-pocket 
As  he  was  entering  the  door  he  was  met  by  the  prisoner,  who  put 
his  hand  into  Bull's  pocket,  seized  the  pocket-book,  and  lifted  it 
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about  three  inches  from  the  bottom  of  the  pocket,  when  Boll  aeiied 
the  pocket-book  and  thrust  it  back  into  his  pocket. 

On  the  trial,  the  prisouer's  counsel  asked  the  court  to  charge  the 
jury  that,  upon  this  evidence,  they  could  not  convict  of  any  other 
ofiense  than  an  attempt  to  commit  larceny.  The  court  refused  so 
to  charge;  but  charged  that  the  least  removal  of  property  from  the 
place  where  it  is  deposited  is  a  sufficient  carrying  away  to  consti- 
tute the  offense  of  larceny,  provided  such  a  removal  was,  in  the 
opinion  of  the  jury,  of  a  felonious  character.  Ezoeptions,  and  ver- 
dict of  guilty. 

WiUiam  F.  KirUzinyy  for  plaintiff  in  error.  To  constitute  the 
offense  of  larceny,  there  must  be  an  actual  taking  and  entire 
possession  by  the  thief.  Boscoe  Grim.  Ev.  570 ;  2  Wharton  Am. 
Crim.  Law  (6th  ed.),  §  1810;  3  Chitty  Grim.  Law,  924;  James 
Philipff  OasBy  4  Gity  Hall  Eecorder,  177 ,  2  Bishop  on  Crim.  Law, 
757 ;  2  Bussell  on  Grimes,  14 ;  State  v.  Carr,  13  Vt  571 ;  State  v. 
WihoUy  Coxe,  439.  There  must  be  a  severance  of  the  goods  firom 
the  possession  of  the  owner.  Rex  v.  Wilkinson,  1  Hale  P.  G.  508 ; 
Jiex  V.  Thompsony  1  Moody  Grown  Gas.  168 ;  Bex  v.  Cherry y  1  Leach, 
236 ;  2  East  P.  G.  556 ;  1  Hale  P.  G.  508 ;  Rex  v.  Walsh,  1  Moody 
Grown  Gas.  14 ;  Sess.  Laws  1862,  chap.  574. 

A,  S,  Sullivan,  for  defendants  in  error.  The  least  removing 
of  the  property  from  the  place  where  it  was  before,  with  the  intent 
to  steal  it»  is  a  sufficient  asportation,  though  it  be  not  quite  carried 
away.  2  Buss,  on  Grimes,  4 ;  1  Hawk.  P.  G.  G.  33,  §  25 ;  Walsh 
Case,  1  Moody  Grown  Gas.  14. 

FoLGEB,  J.  The  plaintiff  in  error  was  indicted  for  simple  lar- 
ceny. The  jury,  having  found  him  guilty,  have  fixed  upon  him  the 
felonious  intent.  The  questions  raised  in  this  court  are  presented 
by  an  exception  to  a  refusal  of  the  court  to  charge  the  jury  that 
they  could  not  convict  of  any  other  offense,  upon  the  testimony, 
than  an  attempt  to  commit  larceny ;  and  an  exception  to  the  charge 
delivered  to  the  jury,  that  the  removal  of  the  property  from  where 
it  was  deposited  was  a  sufficient  carrying  away  to  constitute  lar* 
oeny,  if  it  was  of  a  felonious  character. 

Had  the  coat  of  the  witness  Bull,  with  the  pocket-book  in  it^ 
been  off  his  back,  hanging  on  a  hook,  the  act  of  the  plaintiff  in 
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enor  with  felonious  intent  would,  beyond  question,  have  been  lar- 
ceny. Thus,  in  one  case  the  prisoner,  sitting  on  a  coach-box,  took 
hold  of  the  upper  part  of  a  bag  which  was  in  the  front  boot,  and 
lifted  it  up  from  the  bottom  of  the  boot  on  which  it  rested.  He 
handed  the  upper  part  of  the  bag  to  a  person  who  stood  beside  the 
wheel,  and,  both  holding  it,  endeavored  to  pull  it  out,  but  were  pre- 
Tonted  by  the  guard.  The  prisoner  being  found  guilty,  the  judges, 
on  a  case  reserved,  were  of  opinion  that  the  conviction  was  right, 
thinking  that  there  was  a  complete  asportavit  of  the  bag.  WalaWs 
Casey  1  Moody  Grown  Gas.  14.  And  in  2  Bussell  on  Grimes,  153 
(marg.  6,  4th  ed.,  Lon.),  this  case  purports  to  be  cited  from  the  MS. 
of  Bayley,  J. ;  and  in  the  foot  note  {%)  the  text  is  said  to  corre- 
spond accurately  with  that  of  the  MS.;  and  it  is  there  said:  ^'That 
if  every  part  of  the  thing  is  removed  from  the  space  which  that 
part  occupied,  though  the  whole  thing  is  not  removed  from  the 
whole  space  which  the  whole  thing  occupied,  the  asportation  will 
be  sufficient ;  so,  drawing  a  sword  partly  out  of  its  scabbard  will 
constitute  a  complete  asportavitJ^ 

Here,  by  the  testimony,  the  pocket-book-  was  lifted  a  space  of 
three  inches  from  the  bottom  of  the  pocket,  and  every  part  of  it 
was  removed  from  the  space  which  that  part  occupied  before  the 
plaintiff  in  error  touched  it. 

But  it  is  claimed  that  the  article  being  on  the  person  of  Bull,  and 
m  his  actual  possession,  there  is  thereby  a  difference ;  and  that  there 
must  be  a  severance  of  the  goods  from  that  possession.  And  Rex 
V.  Thompson,  1  Moody  Grown  Gas.  16,  is  cited.  The  prisoner  was 
there  indicted  for  stealing  from  the  person  a  pocket-book  and  con- 
tents. The  book  was  in  an  inside  front  pocket  of  the  owner's  coat. 
The  book  was  just  lifted  out  of  the  pocket,  an  inch  above  the  top  of 
the  pocket.  By  the  forcible  act  of  the  owner  the  hand  of  the  pris- 
oner was  brushed  away,  and  the  book  fell  back  into  the  pocket.  The 
prisoner  was  convicted  and  had  sentence  for  that  offense,  ^t 
was  insisted  that  this  did  not  amount  to  a  taking  from  the  person. 
Six  of  the  ten  judges  who  sat  in  review,  held  that  the  prisoner  was 
not  rightly  convicted  of  stealing  from  the  person,  because,  from 
first  to  last,  the  book  remained  about  the  person  of  the  prosecutor. 
Four  of  the  judges  were  of  the  contrary  opinion.  But  the  ten  were 
of  one  mind  that  the  simple  larceny  was  complete,  and  recommended 
a  reduction  of  the  sentence.  A  distinction,  it  seems,  was  taken 
between  stealing  from  the  person  and  a  simple  larceny ;  and  all  that 
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the  case  holds  to  the  benefit  of  this  plaintiff  in  error  is,  that  sadh 
an  act  is  not  a  stealing  from  the  person.  As  above  stated^  he  is  not 
indicted  for  stealing  from  the  person^  but  for  feloniously  stealings 
taking  and  carrying  away  this  property  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided.  2  R.  S.,  p.  679,  §  63.  And  thii 
judgment  of  the  court,  sentencing  him  to  State  prison  for  a  term  of 
five  years,  is  in  accord  with  the  statute  as  to  the  punishment  for  the 
offense  for  which  he  was  indicted. 

Moreover,  in  Regina  v.  Simpsofh,  Dearsly  Crown  Oas.  421,  which 
was  a  case  of  stealing  from  the  person,  Jebyis,  C.  J.,  questioned  the 
case  of  Rex  v.  Thompson,  supra,  8a3ring  that  he  thought  that  the 
minority  of  the  judges  there  were  right ;  but  that  the  majority  might 
have  thought  that  the  outer  coat  which  covered  the  pocket  formed 
a  protection  to  the  pocket-book.  And  Aldebson,  B.,  said  there 
must  be  a  removal  of  the  property  from  the  person;  but  a  hair's 
breadth  will  do.  Regina  v.  Simpson,  supra,  was  larceny  of  a  watch. 
The  owner  carried  it  in  his  waistcoat  pocket,  with  one  end  of  a 
chain  attached  to  it,  and  the  other  end  through  a  button-hole  of  the 
waistcoat,  and  there  kept  by  a  watch-key.  The  prisoner  took  the 
watch  out  of  the  pocket  and  forcibly  drew  the  chain  through  the 
button-hole.  His  hand  was  then  seized  by  the  owner's  wife;  and  it 
appeared  that  the  point  of  the  key  had  caught  on  the  button  of 
another  hole,  and  was  thereby  suspended.  It  was  contended  that 
the  prisoner  was  guilty  of  an  attempt  only.  But  the  court  thought 
that,  as  the  chain  had  been  removed  from  the  button-hole,  the  felony 
was  complete.  The  watch  was  temporarily,  though  for  a  moment, 
in  his  possession,  it  was  said.  Like  this  was  Lapier^s  Case,  1  Leach 
Grown  Gas.  320,  who,  snatching  at  a  diamond  ear-ring  in  a  lady's 
ear,  it  was  torn  therefrom,  but  was  found  caught  in  the  curls  of  her 
hair.  He  was  found  guity  of  robbery  from  the  person,  for  the  ear- 
ring was  in  his  possession  for  a  moment,  separate  from  the  lady's 
person.  And  in  Oommonwealth  v.  Luckis,  99  Mass.  431,  which  was 
an  indictment  for  an  attempt  to  steal  from  the  person,  the  prisoner 
asked  an  acquittal  on  the  ground  that  the  larceny  was  complete,  and  so 
she  could  not  be  convicted  of  an  attempt  only.  She  was  seen  by  a 
police  officer  with  her  hand  in  the  pocket  of  another.  He  seized 
her  wrist  while  her  hand  was  there.  She  threw  up  her  arm  and 
tore  the  dress,  so  that  the  pocket  and  pocket-book  fell  to  the  ground. 
There  was  no  evidence  that  her  hand  was  on  the  book.  The  judge 
charged  that  if  she  was  arrested  in  her  attempt  before  her  hand 
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reached  or  distnrbed  the  book,  she  might  be  convicted  of  an  attempt ; 
bat  if  her  hand  had  reached  or  seized  the  pocket-book,  and  she 
altered  the  position  of  it  in  the  attempt  to  secure  or  retain  it,  this 
would  be  such  a  caption  or  asportation  as  would  acquit  the  defend- 
ant; and  she  was  conricted.  On  exceptions  taken  to  the  charge, 
the  court  aboye  held :  That  to  justify  a  conviction,  it  was  necessary 
to  show  that  she  failed  in  the  perpetration  of  the  offense  of  stealing 
from  the  person,  which  could  be  complete  only  when  the  property 
was  in  her  full  custody  and  control.  It  was  not  indeed,  the  court 
said,  necessary  that  the  pocket-book  should  be  removed  from  the 
pocket,  if  once  within  the  grasp  of  the  thief,  to  constitute  larceny. 
But  the  prisoner  must,  for  an  instant,  have  had  perfect  control  of 
the  property. 

To  constitute  the  offense  of  larceny,  there  must  be  a  taking  or 
severance  of  the  goods  from  the  possession  of  the  owner.  2  Buss,  on 
Grimes,  152,  marg.  6.  But  possession,  so  far  as  this  offense  is  con- 
cerned, is  the  having  or  holding  or  detention  of  property  in  one's 
power  or  command.  It  is  the  sole  control  of  the  property,  or  of 
some  physical  attachment  to  it;  as  in  the  Ca^e  of  WilkinsoTiy  1 
Leach,  321,  note  a,  where  one  had  his  keys  tied  to  the  strings  of  his 
purse  in  his  pocket,  which  the  prisoner  attempted  to  take,  and  had 
the  purse  in  his  hand,  but  the  strings  of  the  purse  still  held  to  the 
pocket  by  means  of  the  keys.  This  was  held  to  be  no  asportation  ; 
for  the  purse  could  not  be  said  to  be  carried  away,  as  it  still  remained 
fastened  to  the  place  where  it  was  before.  And  so,  ii^here  goods  in 
a  shop  were  tied  by  a  string  to  a  counter,  a  thief  took  up  the  goods 
and  carried  them  to  the  door,  as  far  as  the  string  would  let  him, 
and  was  there  stopped.  This  was  held  no  felony.  2  East  Crown 
Law,  556.  Here  was  an  actual,  physical  connection  of  the  goods  to 
the  person  or  to  the  other  property  of  the  owner;  and  the  complete 
carrying  away  was  thwarted,  not  by  the  animate,  forcible  act  of  the 
owner  taking  back  that  which  had  for  the  instant  passed  from  his 
control,  but  by  the  inanimate,  self-acting  detention  of  that  which 
held  it  to  the  person  or  to  the  realty.  That  needed  first  to  be  sev- 
ered before  there  could  be  a  carrying  away.  And  see  Philijfs  Case^ 
4  City  Hall  Recorder,  177. 

In  Rex  V.  Thompson^  supra^  however,  and  in  Luckis*  Case,  supra, 

as  put  in  the  charge  and  in  the  opinion,  by  the  raising  of  the  book 

out  of  the  pocket  of  the  owner,  or  by  the  grasp  and  movemer  t  of  it 

in  the  pocket,  the  owner  was  held  to  have  lost  the  control  of  it 
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which  is  possession,  so  that  the  felonious  act  of  larceny  was  com* 
plete.  There  was  no  fastening  there  to  be  severed.  It  needed  forci- 
ble action  by  him  to  retake  it  Mere  quiescence  would  not  do  it 
Witho'.  t  that  action,  with  the  book  in  the  grasp  of  the  thief  possess- 
ing it;  controlling  it,  and  carrying  it  away,  it  would  have  been 
beyond  recaption  by  him.  So  in  the  case  here.  The  hand  of  the 
plaintiff  in  error  was  about  the  book,  controlling  it  and  taking  it 
away;  indeed,  had  taken  it  away  (as  in  WalsWs  Casey  supra) y  every 
part  of  it,  from  the  space  which  that  part  had  occupied  before  his 
touch.  It  was  in  his  possession.  He  directed,  and,  for  the  instant 
of  time,  controlled  its  movements.  No  inanimate,  physical  thing  hin- 
dered him.  Bull,  for  that  instant  of  time,  did  not  control  or  possess 
it;  but,  feeling  him  raising  the  book,  threw  up  his  own  hand, 
pressed  the  book,  caught  it  as  it  was  going,  and  regained  control 
and  possession  of  it  But  for  this  action  it  would  have  been  taken 
entirely  away.  Who  then,  for  that  instant,  controlled  it  and  bad  it  in 
possession  ? 

There  is  no  essential  distinction  in  the  cases.  In  Rex  y.  Thamp^ 
8ony  supra,  and  in  this  case,  as  in  the  cases  of  the  watch  and  of  the 
ear-ring,  there  was  a  temporary  possession  by  the  larcenor,  though 
but  momentary. 

There  was  a  sufficient  asportavit. 

The  judgment  of  the  court  below  should  be  affirmed. 

All  concurring. 

JudgmsfU  affirmetL 


OoHBV,  appellant,  v.  Thb  New  York  Mutual  Lmi  iKSua^vd 

Company. 

(SON.T.inO.) 

Ltfe  imurance — ?uno  affected  by  wvr — equity  jwrMRctian. 

A  complaint  aUeg^  that,  in  1849,  the  defendant,  a  New  York  Ufe  hurannos 
company,  iasned  to  the  plaintiff,  a  resident  of  the  State  of  Georgia,  a  life 
policy  upon  the  life  of  her  husband,  containing  a  clause  that,  in  case  of  the 
non-payment  of  the  annual  premiums,  the  said  policy  should  "  cease  and 
determine,"  and  all  previous  payments  made  thereon  should  "  be  forfeited  to 
the  company."  That  the  annual  premiums  fell  due  on  the  2d  of  April,  la 
each  year,  and  were  paid  regularly  up  to  and    including  the  year  1861. 
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That  the  plaintiff  was  readj  and  willing  to  pay  the  premium  falling  due 
April  ?,  1862,  and  thoee  falling  due  during  the  exifltenoe  of  the  civil  war. 
That,  in  consequence  of  the  war,  all  intercourse  was  interrupted  and  forbid, 
den  by  the  laws  of  the  United  States,  and  the  plaintiff  was  thereby  prevented 
from  making  such  payment ;  but  as  soon  as  communication  was  re-estab- 
lished, after  the  war,  she  tendered  payment  of  the  accrued  premiums,  but 
the  defendant  refused  to  receive  them,  and  declared  the  policy  canceled  and 
forfeited.  The  plaintiff  asked  that  she  mighi  be  permitted  to  make  the  pay- 
ments and  that  the  policy  be  declared  valid ;  or  that  the  defendant  be  com- 
pelled to  pay  back  the  premiums  paid,  with  interest,  and  the  dividends,  etc. 
Held,  on  demurrer,  that  the  contract  was  not  dissolved,  but  merely  suspended 
by  the  war ;  that  the  payment  of  the  premiums  during  its  existence  was 
legally  excused,  and  the  tender  revived  the  policy ;  that  the  case  was  a 
proper  one  for  the  exercise  of  the  equitable  powers  of  the  court,  and  that  a 
judgment  sustaining  the  demurrer  was  erroneous. 
A  contract  of  life  insurance,  between  citizens  of  different  States,  lawful  in  ita 
inception,  and  upon  which  large  sums  of  money  have  been  paid  for  pre- 
miums, is  not  dissolved  by  war  between  the  States.  The  contract  remains. 
The  remedy,  simply,  is  suspended,  but  revives  with  the  return  of  peace. 

Appeal,  by  the  plaintifT,  from  a  judgment  of  the  superior  court 
of  the  city  of  New  York,  entered  at  a  general  term,  affirming  an 
order  made  at  a  special  term,  allowing  a  demurrer  to  the  plaintiff's 
complaint. 

The  complaint  alleged,  in  substance,  that  the  defendant  was  a 
corporation,  organized  under  the  laws  of  this  State;  that,  on  tha 
2d  of  April,  1849,  the  company,  in  consideration  of  $150  paid  by 
the  plaintiff,  and  of  annual  premiums  of  that  amount  to  be  paid 
thereafter,  executed  and  issued  to  the  plaintiff  a  policy  of  insurance 
upon  the  life  of  her  husband,  Octavius  Cohen,  in  the  sum  of  $5,000, 
for  the  term  of  his  natural  life,  which  contained  the  conditions 
that  if  the  said  Octavius  Cohen  enter  into  any  military  or  naral 
service  whatever  (except,  etc),  or  should  die  by  his  own  hands  or 
in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or  in  known 
violation  of  the  laws,  etc.,  then  said  contract  or  policy  should  be  void ; 
also,  that  if  the  plaintiff  should  not  pay  the  said  annual  premiums 
on  or  before  the  several  days  mentioned  in  the  contract,  then  the 
company  should  not  be  liable  for  the  sum  assured,  or  any  part 
thereof,  and  said  policy  should  cease  and  determine ;  and  also,  that 
all  payments  made  thereon  should  be  forfeited  to  the  company* 
The  complaint  alleged  that  the  plaintiff  paid  the  annual  premiums, 
as  required  by  the  policy,  up  to  ajid  including  the  payment  dns 
Apri^  2, 1861 ;  that  she  was  ready  and  willing  to  pay  the  premiums 
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falling  dae  in  April  1862, 1863  and  1864,  bat  that  she,  being  a 
resident  of  Georgia,  and  as,  in  consequence  of  the  civil  war  then 
pending  between  the  southern  States  and  the  govemment  of  the 
United  States,  all  intercourse  between  the  citizens  of  the  two  sec- 
tions was  interrupted  and  forbidden  by  the  laws  of  the  United 
States,  she  was  prevented  from  making  such  payments.  That  as 
soon  as  communication  was  re-established,  and  in  December,  1864, 
she  tendered  to  the  defendant  the  premiums  that  had  accrued  during 
the  war,  but  the  defendant  refused  to  receive  the  same,  and  declared 
the  said  policy  canceled  and  forfeited. 

The  plaintiff  asked,  as  relief,  that  she  might  be  permitted  to 
make  the  payments  and  that  her  policy  be  declared  valid ;  or,  that 
the  defendant  be  compelled  to  pay  back  to  her  ail  sums  paid  upon 
the  policy  and  all  dividends  declared  under  it,  or  for  such  other  and 
further  relief,  etc. 

To  this  complaint  the  defendant  demurred,  assigning  the  folio w« 
ing  grounds  of  demurrer : 

1.  That  upon  the  face  of  the  said  complaint,  it  appears  that  the 
oourt  has  no  jurisdiction  of  the  subject  of  this  action. 

2.  That  upon  the  face  thereof  it  appears  that  the  said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Jowph  H.  Dukes f  for  appellant  Mandamus  was  not  a  proper 
remedy.  Rex  t.  Bank  of  England^  2  Barn.  &  Aid.  620 ;  Rex  v. 
London  Assurance  Co,y  5  id.  899 ;  Rex  v.  Benchers  of  Lxncoln^s  Inn,  4 
B.  &  G.  855 ;  Rez  v.  Barnard's  Inn,  5  Ad.  &  Ellis,  23 ;  People  v. 
thq^ervisors  of  Chenango  Co^  11  N.  Y.  573  ;  Ex  parte  Fireman's 
Ins.  Co^  6  Hill.  243 ;  Angell  &  Ames  on  Gorporations,  §  390 ;  King 
T.  Freefisher^s  Co,,  7  East,  353 ;  Grant  on  Gorporations,  290 ;  People 
V.  Mayor  of  iV.  F.,  10  Wend.  396.  This  case  is  a  proper  one  for 
the  exercise  of  the  equitable  powers  of  this  court  1  Spence  £q, 
Jur.  433 ;  2  Story  Eq.,  §  826;  Hochster  v.  De  La  Tour,  2  Ellis  & 
Black.  679  ;  Crist  v.  Armour,  34  Barb.  378 ;  Robinson  v.  Cropsey,  2 
Edw.  Ch.  138.  The  plaintiff  is  not  obliged  to  wait  until  the  death 
of  the  assured,  to  biiiig  this  action.  Taylor  v.  Neville,  3  Atkyns, 
383 ;  Ball  v.  Coggs,  1  Brown  Pari.  Gas.  140 ;  2  Chitty  Gen.  Prac 
853,  855.  Acquiescence  and  lapse  of  time  would  be  a  bar  in  equity 
to  recovery  hereafter.  Gibson  v.  Fletcher,  1  Rep.  Gh.  32;  Ooddard 
▼.  Ooddard,  id.  74 ;  1  Spence  E4.  Jur.  631 ;  Story  Eq.  Jur.,  §§  1520, 
1622.     The  contract  was  not  dissolved  by  the  war,  but  snspende^t 
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and  the  non-payment  of  premiums  during  the  war  was  legally 
excused.  Doughty  v.  Nealy  1  Saund.  Rep.  (n.)  216 ;  Wolfe  v.  Howea^ 
20  N.Y.  197;  Jones  v.  Judd,  4  N.  Y.  411;  Crist  y.  Amiour,  34 
Barb.  378 ;  Oomtoell  t.  Haight,  21  N.  Y.  462 ;  Crary  v.  Smith,  2 
id.  60;  2  Wildman's  Int  Law,  8,  15;  1  Kent  Com.  74;  Ajt 
Congress,  July  13,  1871,  Laws  U.  S.,  vol.  12,  p.  257,  §  95 ;  President's 
Proclamation,  16lh  August,  1861;  3  Phil.  Int  Law,  729,  735; 
Monongdhela  Ins.  Co,  v.  Chester,  43  Penn.  ;  Contoay  v.  Oray, 
10  East  536 ;  Wood  v.  Edwards,  19  Johns.  205. 

H.  E,  Davies,  for  respondent  The  proper  remedy  in  this 
case  is  by  mandamus.  O^Reilly  v.  Mut.  L.  Ins.  Co.,  Robkrtson, 
Ch.  J.,  and  cases  cited.  The  court  cannot  declare  in  adyance  the 
defendant's  liability  upon  the  policy  held  by  plaintiff.  Brooke  y. 
Ld.  Kensington,  2  Kay  &  J.  R  763 ;  Orove  v.  Bastard,  2  Ph.  Ch. 
Cas.  619  ;  Jenner  v.  Jenner,  Law  Rep.,  1  Eq.,  Pt  III,  361 ;  Baylies 
V.  Payson,  5  Allen,  488 ;  Bell's  Principles,  etc.,  §  2252 ;  Scott  v. 
Onderdonk,  14  N.  Y.  13.  The  payment  of  the  premium  specified 
in  the  policy  is  a  condition  precedent  to  the  obligation  assumed  by 
the  defendant.  4  Kent  Com.  141 ;  2  Black.  Com.  154 ;  UghlancPs 
Case,  7  Coke ;  Holdipy  v.  Otway,  2  Saund.  106 ;  French  v.  Camp- 
Mi,  2  H.  Bl.  178 ;  Worsley  v.  Wood,  6  T.  Rep.  710 ;  Oldman  v.  Bewicke 
et  oL,  2  H.  Bl.  577,  note ;  Routledge  v.  Burrell,  1  id.  254 ;  Scott  v. 
TV&r,  2Bro.  Ch.  C.  431;  Co.  Litt  206,  a,  ^;  217,  b;  218,  a;  Pop- 
ham  V.  Banfield,  1  Vern.  83 ;  Bertrie  v.  Ld.  Falkland,  3  Ch.  Ca. 
129;  2  Vern.  333 ;  Pike  v.  Butler,  4  N.  Y.  360;  Inman  v.  Western 
Fire  Ins.  Co.,  12  Wend.  452 ;  Fowler  v.  ^tna  Ijis.  Co.,  6  Cow. 
673 ;  Duncan  v.  Sun  Fire  Ins.  Co.,  6  Wend.  488 ;  Norton  v.  R, 
and  S.  Ins.  Co.,  7  Cow.  649  ;  Cornell  v.  Le  Roy,  9  Wend.  163, 
and  authorities  cited  in  these  cases;  Moakley  v.  Riggs,  19  Johns. 
72;  Taylor  v.  Bullen,  6  Cow.  624;  Otoen  v.  Farmers'^  Joint 
Stock  Co.,  57  Barb.  518 ;  Van  Home  v.  Dorrance,  2  Dal.  317 ; 
Dermott  v.  Jones,  2  Wall.  1;  Co.  Litt  206,  218;  1  Atkyns, 
374,  576  ;  Com.  Rep.  732 ;  NighiiJigale  v.  State  Mat.  Ins. 
Co.,  5  R  I.  38 ;  Brown  v.  Overhury,  34  Eng.  L.  and  Eq.  Rep. 
610;  Scott  V.  Avery,  36  L.  and  Eq.  Rep.  1 ;  Campbell  v.  Am.  Pop. 
Ins.  Co.,  Transcript,  Feb.  11,  1871 ;  Lnthrop  v.  Greenfield  Ins.  Co,,  2 
Allen,  82;  Beadle  v.  Chenango  Mut.  Ins.  Co.,  3  Hill,  161.  All  con- 
ditions are  strictly  construed.  Bunyan  on  Life  Insurance,  09,  165, 
Vj/se  V.  Wakefield,  6  Mees.  &  Wels.  442.     When  the  pri'mium  on  thi 
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policy  oeased,  the  insurance  also  terminated.  FcUterson  v.  PoweU,  9 
Bing.  329;  Bunyon  on  Insurance,  1, 66;  WarU  v.  Blunt,  12  East  188; 
Tarleton  y.  Staniforth,  1  Bos.  &  P.  471 ;  Phillips  v.  Eastwoodj  L.  & 
G.  291 ;  Mut.  Ben.  Life  Ins.  Co.  v.  Ruse,  8  Oa.  534;  1  Bigelow's  Rep. 
S3;  Howell  v.  Knickerbocker  Life  Ins.  Co.,  3  Rob.  232;  1  Bigelow's 
Rep.  578 ;  Robert  v.  New  England  Mut.  Life  Ins.  Co.,  Disney,  353;  1 
Bigelow,  634 ;  Catoir  y.  Am.  L.  it  T.  Co.,  4  Vroom,  48^7 ;  O'Reilly 
V.  Mut.  Life  Ins.  Co.,  S.  C,  Noy.  22, 1868,  Robebtsok,  C.  J. ;  Cohen 
y.  Same,  S.  C,  June,  1868;  Koelges  y.  (fuarcTn  L.  Ins.  Co.,  2  Lan& 
480.  The  war  terminated  the  policy,  and  no  act  to  be  done  during 
its  continuance  could  reyiye  or  continue  it.  1  Oner's  M.  Ins.  417, 
431 ;  Phil.  Ins.  1,  §  223 ;  The  Emulous,  1  Galls.  594 ;  3  Eenf  s 
Com.  255 ;  Bristow  y.  Towers,  6  T.  R.  35  ;  Furtado  y.  Rogers,  3 
Bos,  &  P.  191 ;  Oamba  y.  Le  Mesurier,  4  East,  407 ;  Brandon  y. 
Curling,  id.  410 ;  Bell  y.  Gibson,  1  Bos.  &  P.  345 ;  Odline  y.  Penn* 
Ins.  Co.,  2  Wash.  C.  C.  R.  321 ;  Cray  y.  Letvis,  3  id.  280 ;  The  Julia, 
8  Oranch.  181 ;  The  Rapid,  id.  160  ;  see,  also,  The  Caledonian^  4 
Wheat.  100 ;  Oarrington  y.  Merchantf!  Ins.  Co.,  8  Peters,  495  ;  Flindt 
y.  Waters,  15  East,  260 ;  Harmon  y.  Kingston,  3  Campb.  153 ;  Potts 
y.  Bell,  8  Term  R.  548.  The  tender  of  the  premium  to  the  agent 
gaye  the  plaintiff  no  rights.  Howell  y.  Gordon,  40  Ga.  302 ;  White 
y.  Madison,  21  N.  Y.  117 ;  Treadway  y.  Ham.  Mut.  Ins.  Co.,  29 
Conn.  69 ;  Mut.  Ins.  Co.  y.  Deane,  18  Md.  48 ;  White  y.  Haight, 
16  N.  Y.  310  ;  Hart  v.  Achilles,  28  Barb.  576.  The  plaintiff  paid 
the  premiums  yoluntarily,  and  she  cannot  maintain  an  action  for 
them.  Fleetwood  y.  City  of  New  York,  2  Sandf.  S.  0.  475  ;  Silli' 
man  y.  Wing,  7  Hill,  159;  Supervisors  of  Onondaga  County  y. 
Briggs,  2  Denio,  26-39,  and  cases  there  cited. 

Allen,  J.  A  decision  of  this  appeal  has  been  delayed  at  the 
request  of  parties  to  other  actions  pending  in  this  court,  like  in 
character  in  some  respects  to  this,  that  before  the  questions  inyolyed 
should  be  decided,  their  appeals  might  be  heard. 

The  importance  of  the  questions  at  issue  induced  the  court  to 
listen  to  the  request,  and  this  case  was  substantially  re-argued, 
with  Sands  y.  The  New  York  Life  Ins.  Co.,  in  December  last,  Postf 
page  535. 

The  legal  status  of  citizens  of  States  at  war,  and  the  relation  they 
mutually  occupy,  as  well  as  the  effect  of  a  state  of  war  upon  con- 
tracts and  obligations  of  the  sabjeotB  of  litigant  States,  and  the! 
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right  to  oontract  or  hold  intercourse  with  each  other,  have  recently 
been  bo  frequently  the  subject  of  judicial  discussion  and  decision  in 
the  State  and  Federal  courts,  that  the  leading  principles  by  which 
the  intercourse  and  dealing  between  enemies,  that  is,  between  the 
inhabitants  of  States  and  nations  at  war,  are  prohibited  or  restricted 
and  regulated,  and  the  effect  of  war  upon  their  mutual  contracts 
and  obligations,  are  quite  familiar. 

They  have  been  so  often  repeated  in  different  forms,  that  a 
review  of  them,  or  a  reference  at  much  length  to  them,  would  be 
out  of  place. 

The  general  principles  and  doctrines,  as  found  in  the  treatises  of 
writers  upon  public  law  and  deducible  from  the  judgments  of  courts, 
are  firmly  established  and  cannot  be  ignored  or  essentially  modified 
by  courts  at  this  day.  All  that  courts  have  to  do  is  to  apply  the 
principles  thus  recognized  and  settled  to  cases  as  they  arise.  It  is  said 
in  general  terms  that;  in  a  state  of  war,  ^'  the  individuals  who  com- 
pose the  belligerent  States  exist,  as  to  each  other,  in  a  state  of  utter 
occlusion,"  and  all  intercourse  between  them  is  forbidden.  Per 
Johnson,  J.,  The  Rapid,  8  Cranch,  155.  This  proposition  has 
been  repeated  with  approval  in  several  later  cases.  Jiidge  Nelson, 
in  the  Prize  OciseSy  2  Black.  635,  687,  adopting  the  language  of 
approved  writers  on  international  law,  says  that  one  of  the  legal 
consequences  resulting  from  a  state  of  war  is,  that  ^'  the  people  of 
the  two  countries  become  immediately  the  enemies  of  each  other; 
all  intercourse,  commercial  or  otherwise,  between  them  unlawful ; 
and  all  contracts  existing  at  the  commencement  of  the  war  sus- 
pended, and  all  made  during  its  existence  utterly  void.  The  insur- 
ance of  enemies'  property,  the  drawing  of  bills  of  exchange  or  pur- 
chase on  the  enemies'  country,  the  remission  of  bills  or  money  to  it, 
are  illegal  and  void ;  all  existing  partnerships  between  citizens  or 
subjects  of  the  two  countries  are  dissolved ;  and,  in  fine,  interdiction 
of  trade  and  intercourse,  direct  or  indirect,  is  absolute  and  complete 
by  the  mere  force  and  effect  of  the  war  itself."  See,  also,  Jecker  v. 
Montgomery,  18  How.  110 ;  Hanger  v.  Abbott,  6  Wall.  582 ;  Tlie  Oua- 
chitay  id.  521 ;  Oriswold  v.  Waddington,  16  J.  B.  438.  These 
propositions,  general  and  far  reaching  as  they  are,  were,  however, 
made  in  cases  relating  to  commercial  intercourse,  and  involved  the 
question  as  to  the  legality  and  effect  of  commercial  dealings  and 
transactions ;  and  the  general  language  used,  in  legal  effect,  extends 
only  to  intercourse  and  dealings  of  that  character,  although  all  othei 
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intercourse,  clearly  within  the  mischief  intended  to  be  avoided, 
would  be  within  the  principle,  and,  therefore,  within  the  rule  itself. 
I  do  not  understand  that  it  has  been  authoritatively  adjudged  that 
all  private  contracts,  without  exception,  made  between  citizens  or 
subjects  of  states  at  war,  are  necessarily  void,  although  the  language 
of  the  courts  has  been  sufficiently  comprehensive  to  include  the 
proposition  in  its  largest  extent.  The  subject  is  elaborately  and  ably 
considered  in  Kershaw  v.  KeUeyy  100  Mass.  561 ;  1  Am.  Rep.  14:%,  and 
the  authorities,  with  the  reason  and  exent  of  the  rule  under  consider* 
ation,  reviewed  and  discussed ;  and  the  result  of  the  examination 
was  that  the  law  of  nations,  as  judicially  declared,  prohibits  all  in- 
tercourse between  citizens  of  the  two  belligerents,  which  is  incon- 
sistent with  the  state  of  war  between  those  countries.  This  was 
regarded  as  including  every  act  of  voluntary  submission  to  the 
enemy,  or  receiving  his  protection  ;  any  act  or  contract  which  tends 
to  increase  his  resources,  and  every  kind  of  trading  or  commercial 
dealing  or  intercourse,  direct  or  indirect.  The  act  of  congress  of 
July  13,  1861  (12  U.  S.  Stat,  at  Large,  257),  and  the  proclamation 
of  the  president,  pursuant  to  that  statute,  only  prohibited  com- 
mercial intercourse  between  the  citizens  of  the  States  declared  to 
be  in  insurrection  and  the  citizens  of  the  rest  of  the  States. 

For  all  the  purposes  of  this  action  it  may  be  assumed  that  this 
rule,  thus  restricted,  would  prohibit  the  making  of  a  contract  dur- 
ing a  state  of  war  for  the  insurance  of  the  life  of  an  enemy.  This 
was  rather  assumed  by  the  counsel  for  both  parties  upon  the  argu- 
ment. It  would  certainly  forbid  the  transmission  of  money  for  the 
premium  from  one  of  the  States  at  war  to  the  other ;  and  it  is  said 
that  the  life  of  an  alien  enemy  cannot  be  insured  by  his  creditor, 
although  the  latter  be  a  subject  of  the  same  country  with  the 
insurer.  Bunyon's  Life  Assurance,  19.  The  authorities  cited  to 
sustain  this  proposition  were  all,  however,  cases  of  insurance  upon 
merchandise.  Harma7i  v.  Kincjstoii^  3  Camp.  160 ;  Potts  v.  Bell^ 
8  T.  R.  548  ;  Flindt  v.  Waters,  15  East,  260.  The  insurance  upon 
the  life  of  the  husband  of  the  plaintiff  was  a  valid  and  lawful  con- 
tract at  the  time  it  was  made  in  1849,  and  was  "  for  the  term  of  his 
natural  life,"  in  consideration  of  a  sum  paid  at  the  date  of  the 
policy,  and  the  further  consideration  of  the  annual  payment  of  a 
like  sum,  on  or  before  the  second  day  of  April  in  every  year.  This 
was  not  a  policy  from  year  to  year,  but  an  insurance  for  life,  subject 
t^>  be  defeated  by  the  non-performance  of  the  condition  prescribed. 
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CO  wit;  the  payment  of  the  annual  preminm.  It  is  expreBsljdecUured 
m  the  contract  of  insurance,  that  if  the  annual  payments  should  not 
be  made,  '*  that  said  policy  should  cease  and  determine/'  and  ^^  that 
all  preyious  payments  made  thereon  should  b€  forfeited  to  the 
company."  It  was  a  life  policy.  Hodsdon  v  OuardidH  Life 
Insurance  Co,y  97  Mass.  144;  Reese  v.  Muttial  Benefit  Life  Ifisur- 
afice  Co.y  26  Barb.  556;  New  York  Life  Insurance  Co.  v.  Glopion^ 
7  Bush.  (Ky.)  179;  3  Am.  Rep.  290.  The  contract  was  not,  as  to 
all  its  stipulations,  and  as  to  both  parties,  executory.  It  was  exe- 
cuted by  the  plaintiff  by  the  payment  of  the  annual  premiums  from 
1849  to  and  including  1861,while  it  was  wholly  executory  on  the  pai*t 
of  the  defendant,  its  undertaking  being,  to  pay  the  amount  specitied, 
upon  the  death  of  the  insured.  It  is  no  answer  to  say  that  the  plaintiff 
had  only  paid  for  the  risk  incun'ed  from  year  to  year.  The  annual 
premium  paid  during  the  first  years  of  a  life  policy  is  in  excess  of  the 
actual  risk;  and  this  excess  is  so  much  paid  in  advance  for  the  greater 
risk  during  the  latter  years,  in  case  of  a  prolonged  life.  The  insurers 
would  be  greatly  the  gainers  by  avoiding  all  life  policies  upon  young 
lires,  after  the  payment  of  the  annual  premiums  for  ten  or  fifteen 
years,  terminating  the  risk  before  the  grater  hazard  of  loss,  the 
result  of  advanced  age,  has  been  incurred.  The  contract  was  a  con- 
tinuing contract,  in  the  sense  that  it  was  to  be  performed  in  the 
future ;  but  it  was  not  a  contract  of  continuance  in  its  performance. 
The  act  to  be  performed  by  the  defendant  was  a  single  act>  the 
payment  of  a  specified  sum,  upon  the  happening  of  a  certain  event, 
and,  in  this  respect,  was  like  a  covenant  or  promise  to  pay  a  sum 
of  money,  at  a  day  certain,  or  upon  any  condition  lawful  in 
itself.  There  is  no  pretense  that  a  contract  of  the  latter  kind  would 
be  dissolved  by  war.  The  contract  would  remain;  the  remedy 
would  be  suspended.  The  act  to  be  performed  by  the  plaintiff  was 
a  single  act,  to  be  performed  at  stated  periods,  and  was  not  like  the 
contract  of  partnership,  and  some  other  contracts  which  are  con- 
tinuous in  their  performance.  In  the  case  of  a  marine  insurance, 
or  a  contract  of  affreightment,  a  war  might  act  as  a  dissolution,  and 
put  an  end  to  them.  The  first  is  upon  enemies'  property,  and  au» 
insurance  is  in  support  of  their  commerce,  and  entirely  inconsistent 
with  the  allegiance  due  to  the  government  of  tho  underwriter.  As 
to  such  a  contract,  the  authorities  say  the  insurance  terminates  abso- 
lutely, and  at  once,  by  the  very  act  of  war,  and  the  parties  are  in 
the  same  condition  as  if  no  contract  was  made ;  the  one  loses  the 
Vol.  X.  —  67 
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preminmy  and  the  other,  his  secnritj  against  loss.  Bat  the  nde  will 
hardly  apply  to  a  life  policy  when  large  sums  have  been  paii  for 
premiums.  There  is  nothing  in  the  policy  of  the  law,  or  the  inter- 
ests of  the  public,  calling  for  an  enforcement  of  the  law  of  coufisca- 
tion,  incident  to  a  state  of  war,  after  the  war  has  ceased,  and  the 
people  of  the  two  belligerent  nations  have  again  become  one,  solely 
for  the  benefit  of  one  of  two  contracting  parties,  by  the  forfeiture 
of  the  rights  of  the  other.  This  would  be  simply  a  confiscation  of 
property  after  war  had  ceased,  at  the  instance,  and  for  the  benefit  of 
individuals.  By  the  payment  of  the  annual  premium,  in  April,  1861, 
the  life  was  insured  until  April,  1862.  The  engagement  of  the 
defendant  was  then  lawful,  and  was  to  the  effect  that  the  company 
would  pay  the  plaintiff  $5,000  upon  the  death  of  her  husband 
within  the  year.  A  promissory  note  in  that  form,  made  upon  a 
good  consideration,  would  be  obligatory ;  and,  if  the  death  occurred 
within  the  year,  although  after  war  had  intervened,  the  right  of 
action  would  be  suspended  during  the  war,  but  would  revive  with 
the  return  of  pc'ace.  There  is  no  reason  apparent  why  the  promise 
to  pay  money,  upon  the  termination  of  a  specified  life,  should  nec- 
essarily be  terminated,  Jbj  the  happening  of  war  between  the  Statefly 
of  which  the  parties  are  respectively  subjects,  as  unlawful  and  incon- 
sistent with  the  state  of  war,  merely  because  it  is  called  an  insurance 
upon  life.  The  policy,  in  this  instance,  protects  the  insurers,  and 
makes  void  the  policy,  if  the  insured  enter  any  military  or  naval 
service,  or  dies  in  the  known  violation  of  the  laws  of  the  United 
States,  so  that  the  risk  was  not  increased  by  the  state  of  war,  nor  the 
ability  of  the  enemy  to  fill  up  the  ranks  of  its  army  and  navy, 
affected  by  the  insurance  upon  the  life  of  its  citizens.  Those  insured 
would  rather  be  deterred  from  taking  up  arms  against  the  United 
States,  lest  their  policies  should  be  avoided. 

Had  the  insured  died  at  any  time  before  April,  1862,  I  think 
there  can  be  no  doubt  that  the  contract  would  have  been  regarded 
as  one  of  those  which,  lawful  when  made  and  executed  by  the 
one  party,  are  not  dissolved,  but  merely  suspended  by  the  existence 
of  war,  and  that  a  recovery  could  have  been  had  at  the  close  of  the 
war.  The  contracts  between  the  individuals  of  belligerent  States 
are  necessarily  suspended  during  the  war  of  those  States,  liut  are 
not  annulled.  PhilL  Int  Law,  666;  per  Nblsok,  J.,  Priu  CiseSt 
9upra.    Mr.  Wheaton  says  commercial  partnerships  are  dissolvnd  by 
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the  mere  force  and  act  of  war,  though,  as  to  other  contracts,  it  only 
snspends  the  remedy.    Wheat.  Int.  Law,  8th  ed.,  403,  §  317. 

This  is  upon  the  principle  that  the  State  and  not  the  indiyidual 
wages  war.  The  question  then  remains,  whether  the  non-payment 
of  the  annual  premium  during  the  years  1862,  1863  and  1864 
involved  a  forfeiture  of  the  policy  and  of  all  payments  before  then 
made.  That  such  would  be  the  effect  of  the  non-performance  of 
the  condition,  unless  waived  or  legally  excused,  is  not  disputed ; 
and  unless  the  performance  was  waived  by  the  defendant,  or  is 
legally  excused  by  the  existence  of  the  war,  the  plaintiff  must  fail 
in  her  action  and  submit  to  the  loss  resulting  from  the  forfeiture. 
It  must  be  borne  in  mind  that  the  war  was  the  act  of  the  States, 
and  that  individual  citizens  are  not  identified  with  their  govern- 
ments so  as  to  expose  them  to  the  rule  of  law  that  he  who,  by  hia 
own  conduct,  prevents  the  fulfillment  of  a  contract  or  renders  ita 
performance  impossible,  shall  not  take  advantage  of  a  non-perform- 
ance on  the  other  side  or  excuse  the  non-performance  upon  his 
part  Odlin  v.  I?is.  Co.  of  Pennsylvania,  2  Wash.  0.  0.  312 ; 
Francis  v.  The  Ocean  Ins.  Co.,  6  Cow.  404 ;  S.  C.  in  error,  2  W.  IL 
64.  The  condition  of  affairs  which  made  the  payment  of  the  pro* 
mium  by  the  plaintiff  during  the  years  named  unlawful,  and  there- 
fore impossible,  was  not  created  by  the  act  or  default  of  the  plaintiff 
but  resulted  from  the  acts  of  the  governments  of  which  the 
respective  parties  were  subjects.  There  is  a  manifest  distinction 
between  mere  impediments  and  difficulties  in  the  way  of  the  per- 
formance of  a  condition  and  an  impossibility  created  by  law  or  the 
act  of  the  government  This  is  clearly  recognized  in  Wood  v. 
EdwardSy  19  Johns.  205  ;  People  v.  Bartlett,  3  Hill,  570.  An  indi- 
vidual by  his  covenant  may  undertake,  as  against  his  own  acts  and 
the  acts  of  strangers,  but  not  against  the  acts  of  Ood  or  his  govern- 
ment or  of  the  obligee.  See,  per  Nelson,  Ch.  J.,  People  v.  Bartletty 
supra.  In  Wolfe  v.  HoioeSy  20  N.  Y.  197,  the  performance  of  the 
undertaking  became  impossible  by  the  act  of  Qod  in  the  death  of 
the  party,  and  performance  was  held  excused  upon  the  ground  that 
the  parties  must  be  deemed  to  have  made  this  an  exception  by 
implication.  So,  too,  a  party  is  excused  from  the  performance  of 
his  covenant  when  the  performance  is  made  unlawful  by  act  of 
parliament  If  made  absolutely  unlawful,  it  operates  to  repeal  the 
covenant ;  if  only  temporarily  unlawful,  it  suspends  the  operation. 
Biewst0r  v.  KitcJiin,  1  Ld.  Raym.  317.     Lord  Alvanley,  Ch.  J., 
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in  Touteng  v.  Hubbard^  3  Bob.  &  PuL  291,  says :  ^^  But  when  the 
policy  of  the  State  interrenes  and  prevents  the  performance  of  the 
contract,  the  party  will  be  excused."  That  which  will  avoid  a 
covenant  will  nullify  a  condition,  and  vice  versa,  Piatt  on  Gov* 
569 ;  Doughty  v.  Nealj  1  Saund.  216,  note  2.  The  policy  of  the  law 
is  to  mitigate  the  severity  of  wars  and  relieve  citizens,  so  far  as  coa- 
sistent  with  the  interests  of  the  government,  from  the  hardahipe 
incident  to  it;  and,  a  fortiori^  the  stringent  and  severe  rule  invoked 
by  the  defendant  should  not  be  applied  in  a  doubtful  cajse  so  as  to 
produce  extreme  hardship,  when,  by  adopting  a  milder  and  more 
equitable  rule,  each  of  the  contracting  parties  will  secure  equal  and 
exact  justice  and  all  their  legal  and  equitable  rights.  The  opera- 
tion of  the  statute  of  limitations  is  held  suspended  during 
the  period  of  the  war  by  reason  of  the  inability  to  enforce 
the  claim,  and  this  is  in  harmony  with  the  benign  tendency 
of  the  age,  the  result  of  advanced  civilization*  In  Hanger  y. 
Abhotiy  :  Wallace,  532,  Judge  Glieford  says:  '^Neither  laches 
nor  fraud  can  be  imputed  in  such  a  case."  At  the  time  of 
making  the  contract  in  this  case  the  plaintiff  had  the  legal 
right  and  ability  to  make  the  annual  payments,  but  the  effect  of  the 
war  was  to  mf^e  the  attempt  unlawful  without  any  fault  on  her 
part  The  operation  of  a  condition,  as  express  and  absolute  as  la 
this  case,  was  held  suspended  during  the  war,  in  Semmejt  v.  HarU 
ford  Ins.  Oo^  13  Wall.  158.  The  condition  there,  as  here,  was  by 
the  act  and  agreement  of  the  party,  and  yet  its  performance  being 
imx>ossible  it  was  held  to  be  inoperative  and  the  time  for  bringing 
the  action  extended,  notwithstanding  the  agreement  of  the  parties, 
by  the  mere  act  and  effect  of  the  war.  It  was  held  that  the  disabil- 
ity to  sue,  imposed  on  the  plaintiff  by  the  war,  relieved  him  from 
the  consequences  of  failing  to  bring  suit  within  the  time  specified 
in  the  policy.  The  same  principle  would  relieve  the  present  plains 
tiff  f^om  the  consequences  of  failing  to  make  the  annual  payments  by 
the  day.  She  was  guilty  of  no  laches,  and  why  subject  her  to  a  for- 
feiture? No  injustice  is  done  the  defendant  in  this  case  by  permit- 
tmg  the  plaintiff  to  make,  now,  the  payments  which  she  could  not 
lawfully  make  between  1861  and  1865. 

The  interest  will  compensate  for  the  non-payment  at  the  time, 
and  the  defendant,  in  legal  contemplation,  will  be  precisely  in  the 
aitnation  it  would  have  been  had  the  money  been  paid  on  the  law 
day.    Manhattan  Life  Ins.  Oe.  v.  Warwick,  20  Gratt.  G14;  3  Am. 
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Bep.  218 ;  N^w  York  Life  Insurance  Co*  t.  Clopion,  7  Bush  (Ky.) 
179;  3  Am.  Bep.  290;  Hamilton  y.  Neto  York  Mutual  Itisurance 
CkLy  recently  decided  in  the  oircait  court  of  the  United  States,  in  the 
southern  district  of  New  York,  9  Blatch.  234,  are  precisely  in  pointy 
haAj  if  followed,  decisiye  of  this  case.  The  reasonings  of  the  pre- 
Tailing  opinions  in  these  cases  abundantly  sustain  the  judgments. 
The  case  comes  before  us  on  demurrer  to  the  complaint,  and  if 
there  are  any  equities  or  any  facts  which  would  depriye  the  plain- 
tiff of  the  rights  to  which  the  case  made  by  the  complaint  entitles 
her,  the  defendant  may  set  them  up  by  answer. 

It  was  also  claimed  that  the  defendant  being  a  mutual  company, 
-of  which  all  holders  of  policies  were  members,  it  was  a  partnership 
which  was  dissolyed  by  the  war. 

.  Trading  and  commercial  partnerships,  and  perhaps  all  partner- 
ships, are  dissolved  by  war  between  the  States  of  the  seyeral  part- 
ners. But  whatever  analogies  there  may  be  between  mutual  com- 
.panies  and  ordinary  partnerships,  and  the  relation  of  the  members 
of  the  two  organizations;,  an  incorporated  company,  although  organ* 
ized  upon  the  mutual  principle,  is  in  no  proper  or  legal  sense  a 
partnership.  The  defendant  is  a  body  politic  and  corporate,  capable 
of  contracting  and  of  suing  and  being  sued,  and  the  relation  between 
the  plaintiff  and  the  corporation  is  that  of  insured  and  insurer ;  and 
the  rights  and  duties  of  the  contracting  parties  are  to  be  governed 
and  determined  by  the  terms  of  the  policy  by  which  the  insurance 
is  effected,  as  in  other  cases.  Other  and  incidental  rights  are  secured 
to  the  plaintiff  as  a  member  of  the  company,  one  of  the  corporators ; 
but  this  does  not  make  the  members  partners  as  between  themselves, 
or  affect  the  express  contract  of  the  corporation.  If  it  was  a  part- 
nership as  claimed,  and  dissolved  by  the  war,  the  plaintiff  has  not 
forfeited  her  share  in  the  assets  of  the  copartnership,  but  is  entitled 
to  an  accounting  as  of  the  day  of  the  dissolution,  and  to  her  due 
proportion  of  the  property  and  assets.  This  would  lead  to  a  result 
not  desired  by  the  defendant 

The  defendant  also  objects  to  the  right  of  the  plaintiff  to  main- 
tain an  action  at  this  time,  there  having  been  no  loss,  and,  therefore,  no 
cause  of  action  upon  the  policy.  The  allegations  of  the  complaint 
are  that  the  plaintiff  has  tendered  the  premiums  dne,  and  that  the 
defendant  refused  to  receive  them,  and  declared  the  policy  canceled 
and  forfeited.  This  is  a  peculiar  case ;  and  there  are  many  reasons, 
unless  there  is  some  rigid  rule  forbidding  the  court  to  entertain  juris- 
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diotioQ,  why  it  ehonld  determine  the  matters  in  controversy  at  thia 
time :  L  There  is  an  actual  controyersy  existing  and  the  only  parties 
to  it  are  before  the  court.  There  is  not  the  reason  for  declining  juris- 
di(}tion  tliat  presented  itself  in  some  of  the  cases  cited  by  the  def  endan  t. 
as  in  Grove  y.  Bastard,  2  Phi.  (Eng.  Gh.  22),  619,  that  all  the  parties 
in  interest  could  not  be  heard  and  their  rights  determined.  2  Present 
rights,  under  the  policy  and  incident  to  it,  are  denied  the  plaintiff* 
Her  policy  having  been  declared  forfeited  and  canceled,  she  is  excluded 
from  the  privileges  and  denied  the  rights  which  belong  to  her  as 
a  member  of  the  company.  She  is  entitled,  unless  the  claim  of  the 
defendant  is  well  grounded,  at  once  and  at  all  times  to  the  privileges  of 
other  policy-holders,  and  to  be  recognized  as  such.  3.  The  plaintiff  is 
entitled,  if  the  right  to  pay  the  premiums  and  continue  the  policy  still 
exists,  to  pay  the  arrearages  and  stop  the  accruing  of  interest,  and 
to  make  the  future  payments  as  they  accrue  and  become  due  with- 
out interest,  and  relieve  herself  as  weU  of  the  risk  and  burden  of 
retaining  the  money,  which  of  right  belongs  to  the  defendant.  4. 
The  contract  of  insurance,  where  the  policy  is  to  be  kept  alive  by 
periodical  payments,  is  peculiar,  and  the  duty  to  pay  and  the  obliga- 
tion to  receive  are  mutual.  It  is  somewhat  different  from  a  simple 
obligation  to  pay  money,  a  tender  to  perform  which  would  bar  an 
action  upon  it.  So,  too,  a  receipt  or  acknowledgment  of  the  pay- 
ment is  customarily  given,  and  is  as  essential  as  evidence  of  the  con- 
tinuance of  the  contract  as  is  the  original  policy.  The  policy-holder 
is  entitled  to  some  evidence  of  the  performance  of  the  condition  on 
his  part,  if,  as  is  believed,  the  universal  usage  is  for  the  insurers  to 
certify  in  some  way  the  fact  that  the  annual  premiums  are  paid.  5. 
It  is  fit  and  proper  that  both  parties  to  the  contract  should  know 
their  rights ;  especially  is  it  important  to  the  plaintiff  and  the 
insured  that,  if  this  policy  is  avoided,  they  may  seek  insurance  else- 
where, and,  if  valid,  that  they  may  perform  the  conditions  of  the 
policy. 

In  ordinary  cases  courts  will  not,  in  advance  of  any  present  duty, 
obligation  or  default,  declare  the  rights  and  obligations  of  suitors, 
they  will  do  it  where  peculiar  circumstances  render  it  necessary  to 
the  preservation  of  right  It  was  done  in  Baylies  v.  Paysoriy  5  Allen, 
473.  Courts  of  equity  depart  from  the  ordinary  rules  by  which  theii 
jurisdiction  is  hedged  in,  in  order  to  do  equity  between  suitors ;  and 
whether  a  proper  case  is  made  for  the  exercise  of  the  equitable  pow- 
ers of  the  court  necessarily  depends  upon  the  circumstances.    Se« 
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Ball  y.  Ooggsy  Brown's  ParL  296 ;  BusOon  y.  Leshr,  8  Atk.  883 ; 
2  Story  on  Eq.  Jur.,  §  826. 

Had  the  parties  made  a  case  containing  precisely  the  facts  alleged 
in  the  complaint  for  submission,  under  section  372  of  the  Oode,  the 
oonrt  would  not  haye  hesitated  to  entertain  jurisdiction  and  pass 
upon  the  merits  of  the  controyersy. 

The  court  has  jurisdiction  and  the  judgment  must  be  reyersed 
and  judgment  giyen  for  the  plaintiff^  with  leaye  to  defendant  to 
answer. 

Ohubch,  Oh.  J.,  Pbckham  and  Akdbbws,  JJ.,  concur. 

Oboteb,  Folgeb  and  Bapallo^  JJ.,  not  yoting. 

Judgment  accordingly. 

NOTB.— That  the  oontnot  of  life  Insannoe  between  dtliens  of  dlffereot  Statee  ie 
not  dlMolTed  but  only  MiepeDded,  by  a  war  between  the  statee,  has  been  held  In  the 
following  oases:  BoMnson  ▼.  InUfrnaiiimal lASt  Amurance  SodOy,  46  N.  Y.  64;  1  Am. 
Hep.  400 ;  ManhaUan  Life  Ins:  Co,  ▼.  Wanoiek^  80  Gratt.  614 ;  8  Am.  Rep.  218 ;  New  York 
Life  Int,  Co.  ▼.  Clopton,  7  Bush.  170 ;  8  Am.  Rep.  200;  HamUUm  ▼.  New  Fork  lAfe  Mutual 
Jim.  Go.,  0  Blatohf.  284;  Smith  t.  Charter  Oak  Life  Ine,  Co.,  droult  Ot.,  St.  Louis,  Jan. 
ms ;  1  Cent.  Law  Jour.  76.  On  the  other  hand  Is  the  deolsion  ef  BacxowB,  J.,  In  the 
United  Staiee  Clreult  Oourt,  Western  District  Tennessee,  In  Tate  t.  Jfaio  York  lAfe  Jiat. 
Cb^  and  JXBawt y.  MmOiattiem lAfe  Jws.  Oto.,  44  Qa.  110;  OAm.Bep.  ]ST.~Bnp. 


Bavdb  t.  Thb  Nbw  Yobk  Lin  Lstsubakob  OoHPAmr,  appellant 

(00N.T.0B6.) 

£(fe  Jiwimmge— pnymw*  of  premiami  in  O&rtfederate  currency. 

At  the  oommenoement  of  the  war  of  the  rebellion,  the  defendant  (a  New  York 
eompanj)  had  a  general  agent  residing  In  Mobile,  whose  authoritj  lo  re- 
eelye  premlams  waa  recognised  by  the  defendant,  after  the  Iseuing  of  the 
preeident's  proclamation  of  Augast  16,  1861,  forbidding  commercial  iuter 
eoaree  between  the  Confederate  Statee  and  other  States  of  the  Union.  The 
plaintiff  holding,  on  the  dd  of  January,  1862,  a  policy  Issued  by  the  defend- 
ant upon  the  life  of  her  husband,  paid  to  such  general  agent  at  Mobile,  in 
Confederate  currency,  the  premium  which  became  due  on  that  day.  Hfldt 
that  thle  was  a  yalld  and  effectual  payment. 

Appeal  by  the  defendant  from  an  order  of  the  snpreme  court, 
made  at  a  general  term  in 'the  first  department,  reyersing  a  judgment 
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in  ftiTor  of  the  defendant,  entered  npon  the  report  of  a  referee  and 
granting  a  new  trial.    S.  0.  below,  59  Barb.  556. 

The  defendant,  an  inoorporated  life  inearanoe  oompany,  on  the 
28th  of  January,  1850,  issaed  to  James  Sands,  of  Mobile  a  life 
policy  upon  his  life,  for  the  sum  of  $5,000,  in  consideration  of  an 
anuual  premium  of  (160,  payable  on  the  18th  of  January,  in  each 
year.  The  annual  premiums  were  regularly  paid  to  J.  M.  Muldon, 
the  defendant's  agent  at  Mobile,  and  were  duly  remitted  by  him  to 
the  company,  down  to  and  including  that  which  became  payable 
January  18, 1861.  On  the  18th  of  January,  1862,  Sands  paid  to 
Muldon  $160  in  Confederate  notes,  which  the  latter  accepted  as 
cash,  as  and  for  the  premium  due  on  that  day.  The  policy  was 
duly  assigned  to  the  plaintiff  before  the  commencement  of  this 
action,  which  was  brought  to  recoYer  the  sum  insured  thereby. 

Sands  died  on  the  12th  day  of  July,  1862.  Due  proofs  of  death 
were  furnished  to  the  defendant  on  the  11th  of  August,  1866. 
The  company  refused  to  pay  the  amount  insured.  The  defendant, 
by  letter  dated  August,  1851,  recognized  the  authority  of  Muldon 
to  receive  premiums,  and  directed  as  to  the  disposition  thereof. 
Hiis  authority  was  canceled,  however,  sometime  after  the  receipt 
of  the  premium  upon  the  policy  in  question.  Both  Sands  and 
Muldon  resided  in  Alabama,  but  Sands  was  not  in  any  way  con* 
nected  with  the  rebel  army  or  engaged  in  active  hostilities. 

The  referee  found  that  Sands  and  the  defendant  became  public 
enen^ies  from  and  after  the  president's  proclamation  of  August  16, 
1861,  and  that  the  further  execution  of  the  contract  became  and 
was  unlawful,  and  no  right  accrued  to  the  plaintiff  in  consequence 
of  the  death  of  the  assured;  that,  by  the  war,  the  authority  of 
Muldon,  as  agent,  was  revoked,  and  the  veferee  ordered  judgment 
for  the  defendant 

Noah  Davis,  for  appellant  From  August  16,  1861,  the  plain- 
tiff was  a  public  enemy  with  whom  all  intercourse,  commercial  or 
otherwise,  was  unlawful.  The  Rapid,  S  Cranch,  155;  Wheaton's 
Law  of  Nations,  548 ;  1  Oallison,  295 ;  Prixe  Oases,  2  Black,  673, 
687;  Mrs.  Alexander's  Cotton,  2  Wall.  419;  Billgery  r.  Branch,  % 
Am.  Law  Reg.,  No.  6,  334;  Woods  v.  Wilder,  43  N.  T.  167,  168; 
Bank  of  New  Orleans  v.  Matthews,  49  id.  12 ;  McStea  v.  Matthews, 
Oonrt  of  Appeals;  Robinson  v.  Internaiional  Ins.  Co^  42  N.  Y. 
M ;  SwinnertOK  v.  Oolumiian  Ins.  Co.,  37  id.  174  ;  In  re  WiU 
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lum  BagaUyy  5  WhIL  377;  Haviger  y.  Abhotty  6  id.  535;  UnUed 
Skdes  y.  Orossmayery  9  id.  75.  War  annuls  and  makes  unlaw- 
ful all  insurances  apon  enemies'  property.  1  Duer*s  M.  Ins. 
473;  1  PhilL  Ina,  §  223;  Furtado  v.  Bogers,  3  Bos.  &  Pull.  191 : 
Oamba  v.  Le  Mesurier,  4  East,  407 ;  Brandon  v.  Curling,  id.  410 ; 
KeUner  y.  Le  Mesurier,  id.  396  ;  Oddin  v.  Fenn.  Ins,  Co.,  2  Wash. 
0.  G.  321 ;  Oray  y.  Lewis,  3  id.  280 ;  LecUhers  v.  Com.  his.  Co^ 
%  Bushy  298 ;  Bnnyan  on  Life  Insurance,  Law  Library,  yoL  49,  side 
page  19 ;  Flint  y.  Watei-s,  15  East,  260 ;  Ear  man  y.  Eingstotiy  3 
Campbell,  153;  Potts  y.  BsU,  8  Term  Reports,  548;  Manhattan 
Life  Ins,  Co,  y.  Warwick,  2  Bigelow,  Lf.  &  A.0. 193.  The  con- 
tract sued  on  was  an  executory  contract,  and  its  continued  execu- 
tion during  the  war  would  haYe  been  illegaL  1  Duer  on  Ins.  478 ; 
Hanger  y.  Abbott,  6  Wall.  532 ;  Greenfield  y.  Mass.  Mut,  Life  Ins, 
Oo,,  47  N.  Y.  436 ;  1  Bigelow,  Lf.  &  Ac.  199 ;  Roberts  y.  New 
Eng,  Mut.  Life  Ins,  Co,,  id.  634;  Woods  et  al.  x.  Wilder  et  oL,  43  N. 
T.  167 ;  Wheaton's  Int.  Law,  §  317 ;  1  Kent^s  Com.  67 ;  Story  on 
Gont.,  §  608-;  White  y.  Bromley,  2  How,  249 ;  Scholefield  y.  EicM* 
berger^  7  Peters,  686 ;  United  States  y.  Orossmayer,  9  Wall.  75. 
The  war  operated  per  m  as  a  reYocation  of  the  authority  of  defend- 
ant's agent  at  Mobile.  Hanger  y.  Abbott,  6  Wall.  535 ;  Story  on 
Partnership,  §  316;  6  Wall.  406;  2  Brush.  298;  Wood  et  al  y. 
Wilder  et  al,  43  N.  Y.,  svpra  ;  Story  on  Agency,  §§  462,  481,  482, 
499.  The  payment  of  the  annual  premium  was  a  condition  pre- 
cedent to  any  obligation  on  the  part  of  defendant.  Howell  y.  Knick- 
erbocker Life  Ins.  Co,,  44  N.  Y.  276  ;  Oakley  y.  Morton,  11  id.  25 ; 
(?atlin  Y.  Tobias,  26  id.  37 ;  Harmony  y.  Bingham,  12  id.  99 ;  Tom* 
kins  V.  Dudley,  25  id.  272;  Holdipp  y.  Otway,  2  Sandf.  106; 
Wormsley  v.  Wood,  6  Term  R.  710;  Oldman  y.  Bewick  and  another,  1 
Henry  Blackstone,  577,  note;  Routledge  y.  Burrell,  1  id.  254; 
French  y.  Campbell,  2  id.  178 ;  Scott  y.  Tyler,  2  Bro.  Ch.  C.  455 ; 
Popham  Y.  Banfield,  1  Vem.  83 ;  Bertrie  y.  Ld.  Falkland^  3  Ch.  C. 
129;  2  Vern.  333;  Wells  y.  Smith,  2  Edw.  Ch.  78;  Moore  y.  West. 
Fire  Ins,  Co,,  12  Wend.  452 ;  Owens  y.  Farmers'  Joint  Stock  Co.,  57 
Barb.  618 ;  2  Dallas,  317 ;  Dermott  y.  Jones,  2  Wall.  8 ;  Mghtin-^ 
gale  y.  State  Mut,  Ins,  Co,,  6  R.  L  38 ;  Phillips  y,  Eastwood,  L.  &  G. 
991 ;  Mut,  Benefit  Life  Ins.  Co.  y.  Ruse,  1  Bigelow.  83 ;  Robert  y. 
The  New  England  Mut.  Life  Ins.  Co.,  id.  634 ;  Harvey  y.  Knicker* 
bocker  Ins,  Co,,  44  N.  Y.  276 ;  Catoir  y.  Am.  L.  and  T,  Co,,  4  Vroom, 
487;  O^ReiUy  y.  The  Mut.  Life  Ins.  Co.  of  New  York,  Sr.)MMior 
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Court,  November  22, 1868,  per  Chief  Justice  Bobbbtson  ;  Cohem 
V.  The  MuL  Life  Ins,  Co.,  same  court,  General  Term,  1868;  Eoeigu 
V.  TJie  Otiardian  Life  Ins.  Co.,  2  Lansing,  480;  Taylor  y.  The 
British  Commercial  Life  Ins.  Co.,  i-eferred  to  in  the  same  case. 

(J.  De  Forest  Lord,  for  respondent  The  payment  of  the  pro- 
niium  in  Confederate  currency  was  a  valid  payment.  Robinson  v. 
Internatiotial  Life  Ass.  So.,  42  N.  Y.  54 ;  TJiorington  v*  Smith,  8 
Wall.  1 ;  Follglass  v.  Oliver,  2  Cr.  &  J.  15.  A  contract  made  prior 
to  a  war  is  a  valid  existing  legal  obligation  when  the  war  breaks 
out,  where  it  does  not  involve  inter-territorial  intercourse,  or  lend 
aid  or  comfort  to  the  enemy.  BeU  v.  Chapman,  10  Johns.  183 ;  JSx 
parte  Bousmaker,  13  Ves.  702.  This  rule  does  not  apply  to  a  con- 
tract of  insurance.  Buchanan  v.  Curry,  19  Johns.  137 ;  Ward  v. 
S7nith,  7  Wall.  447  ;  Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Grat- 
tan,  614 ;  Hamilton  v.  Mut.  Life  Ins.  Co.,  TJ.  S.  Circuit  Court,  9 
Blatchf.  234;  Ruse  v.  Mut.  Benefit  Life  Ins.  Co.,  26  Barb.  556; 
Furtado  v.  Rogers,  3  Bos.  &  Pull.  193 ;  Kellner  v.  Le  Mesurier,  4 
East,  396 ;  Oamia  v.  Mesurier,  id.  407 ;  Brandon  v.  Curlhvg,  id. 
410.  The  courts  are  inclined  to  uphold  pre-existing  contracts,  so 
Ceu*  as  can  be  done,  without  lending  aid  or  comfort  to  active  ene- 
mies, or  without  conflicting  with  recognized  belligerent  rights;  and 
in  no  case  needlessly  to  .declare  them  void.  Clarke  v.  Morey,  10 
Johns.  69 ;  Bell  v.  Chapman,  id.. 183 ;  Bradwell  v.  Weeks,  13  id.  1 ; 
Clopton  V.  New  York  Life  Ins.  Co.,  7  Bush,  179;  Manhattan  Life 
Ins.  Co.  V.  Warwick,  20  Gratt  614 ;  ScholefUld  v.  Bichelberger,  7 
Peters,  586.  The  war  did  not  revoke  Muldon's  agency.  Definiston 
y.  Imbrie,  3  Wash.  C.  C.  403 ;  Ward  v.  Smith,  7  Wall  447 ;  Conn. 
v.  Fenn.,  1  Pet.  (J.  C.  524 ;  United  States  v.  Orossmayer,  9  Wall 
75 ;  Robinson  v.  International  Life  Ass.  So.,  42  N.  Y.  62. 

Peckham,  J.  Action  to  recover  the  amount  of  a  policy  of  insur- 
ance issued  by  defendant  to  the  husband  of  the  plaintiff  on  the  28th 
of  January,  1850,  then  a  resident  of  Mobile,  in  Alabama;  whereby, 
fa  consideration  of  $160  then  paid,  and  of  the  annual  payment 
thereafter  of  a  like  sum  during  the  continuance  of  the  policy,  the 
defendant  agreed  to  insure  him  in  the  sum  of  $5,000  ''for  the  term 
of  his  natural  life,"    Sands  died  at  Mobile  in  July,  1862. 

It  is  admitted  that  all  premiums  were  paid  on  the  policy  up  to 
January,  1862;  and  it  is  proved  and  found  that  the  premium  doc 
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in  Janaary,  1862,  was  paid  to  one  Muldon,  the  agent  of  defendant, 
at  Mobile,  appointed  prior  to  our  civil  war,  and  through  whom  this 
policy  was  issued ;  and  it  was  paid  in  Confederate  treasury  notes, 
then,  substantially,  the  only  currency  of  the  so-called  Confederate 
States  for  the  general  business  of  those  States ;  and,  although  not 
made  a  legal  tender  for  the  payment  of  debts,  it  was  so  used,  and 
was  then  very  generally  received  at  par  in  payment  of  debts  and  for 
the  purchase  of  property,  although  it  was  at  a  discount  for  gold  of 
about  twenty  per  cent  This  currency  was  received  by  Muldon,  the 
general  agent  of  the  defendant,  as  money. 

The  defendant  now  objects  to  the  payment  of  the  insurance  upon 
various  grounds.  Its  counsel  insist  that  the  war  made  the  contract 
void ;  that  the  contract  was  executory,  to  be  renewed  each  year  by 
payment  of  the  premium,  or  it  became  void ;  and  hence  such  con- 
tract became  utterly  void  by  the  war ;  that  it  was  void  as  requiring 
commercial  intercourse  between  the  States  at  war ;  that,  at  any  rate, 
the  agency  of  Muldon  was  avoided  by  the  war.  Hence,  that  he  had 
no  authority  to  receive  payment  of  the  premium  in  January,  1862, 
and  certainly  not  in  Confederate  notes. 

It  is  certainly  true,  that  all  contracts  with  citizens  of  Confederate 
States  are  not  made  void  by  the  war. 

It  is  against  sound  principle,  and  at  war  with  the  lights  of  the 
age,  that  the  debts  of  individuals  should  be  impaired  by  national 
differences ;  debts,  be  it  understood,  that  existed  by  virtue  of  con- 
tracts made  prior  to  the  war.     Clarke  v.  Morey,  10  Johns.  73. 

This  contract  of  the  parties,  I  do  not  think,  was  nullified  by  the 
war.  What  was  it  ?  As  presented  in  the  complaint  and  found  by 
the  referee,  it  is  a  contract  of  insurance  by  defendant  for  the  life 
of  the  insured,  for  the  consideration  of  so  much  money  received,  and 
the  annual  payment  of  1160  during  the  continuance  of  the  policy. 
It  was  a  valid  policy  ^'  for  the  life  of  the  insured,"  to  become  void 
by  the  omission  to  pay  the  agreed  annuity.  In  principle,  I  do  not 
see  why  it  is  not  like  a  lease  or  grant  of  land  in  fee,  reserving  rent, 
to  become  void  if  the  rent  be  not  paid,  if  the  condition  subsequent 
be  not  complied  with.  I  do  not  say  that  it  would  bar  the  plaintiff's 
recovery  if  the  contract  were  as  the  defendant  insists  it  is.  It  ia 
enough  to  say  that  such  is  not  this  contract  The  agreement  is  to 
insure  for  the  life  of  the  assured.  Subsenquent  failure  to  pay  the 
annuity  when  due  defeats  the  policy.  It  is  a  condition  subsequenti 
jiot  precedent 

/' 
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Ib  this  contract  criminal  or  illegal,  as  oontrayening  the  policy  of 
the  goYemoieat  ? 

If  it  he^  if  it  give  aid  and  comfort  to  the  enemy,  it  is  nalMed  by 
the  war. 

It  is  insisted,  that  it  is  void  because  it  intends  and  implies  com- 
IQ^rciai  intercourse  between  citizens  of  hostile  States ;  'MocomotiTe'' 
Intercourse,  as  it  k  termed;  and,  if  it  does,  it  is  annulled  by  the 
war.  •  Woods  y.  WUdWy  43  N.  Y.  167 ;  Griswold  t.  WaddingiOHy  16 
J.  B.  438 ;  Clarke  7.  Moret/y  10  id.  69 ;  United  StcUes  y.  Orosmnay^y 
9  Wall.  75. 

Clearly  it  is  not  law,  nor  do  these  or  any  recognized  authorities 
intend  to  hold  that  a  valid  debt  by  note,  bond  or  contract,  existing 
when  the  war  began,  against  a  citizen  of  a  Confederate  State  in 
favor  of  a  citizen  of  a  northern  State,  was  nullified  by  the  war. 
The  debt  is  suspended  until  peace  returns.  It  is  not  destroyed. 
Buchanan  v.  Curry y  19  J.  B.  137 ;  Bell  y.  Gliapmany  10  id.  183 ; 
Clarke  v.  Marey,  id.  69 ;  Ex  parte  Boussmaker,  13  Yes.  702;  Semmes 
y.  HarL  Ins.  Co.,  13  Wall.  158 ;  Prize  Cases,  2  Black.  687,  per  Nbl- 
BON,  J.;  77ie  Protector,  9  Wall.  687;  United  Staies  v.  iViUg,  11 
id.  508. 

Nor  would  it  make  the  least  difference  as  to  the  validity  of  the 
claim  by  contract  that  it  was  Cor  the  purchase  of  a  farm  of  a  citizen 
in  a  Confederate  State,  upon  which  contract  large  payments  had 
been  made  and  one  or  two  yet  remained  unpaid,  even  though  it  were 
expressly  stipulated,  that  if  the  after  payments  were  not  made  when 
due,  the  contract  should  be  void,  and  the  purchaser  should  forfeit, 
as  liquidated  damages,  all  payments  theretofore  made  thereon. 

The  war  would  suspend  such  a  contract  until  peace.  JSemnus  v. 
Bart,  Fire  Lis.  Co.,  supra,  and  other  cases. 

There  is  no  principle  upon  which  war  could  annul  it  This  is  so, 
irrespective  of  the  question  of  real  or  personal  estate  involved. 
Such  a  contract  affords  no  aid  or  comfort  to  the  enemy. 

It  requires  no  ^Mocomotive"  intercourse,  unless  sudi  intercourse 
be  required  by  a  bond  or  note  past  due. 

The  principle  involved  in  such  a  contract  would  be  the  same  if  it 
contained  no  provision  as  to  its  becoming  void,  bnt  only  provided 
for  the  execution  of  a  deed  upon  the  payments  being  made  as 
Uierein  provided. 

Yet  such  a  contract  would  be  nullified  by  the  war,  according  to 
some  text-books  and  by  the  dicta  of  some  judges.    The  payments 
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not  being  all  made  when  the  war  commenced,  there  was  no  vested 
right  to  a  deed.  Some  acts,  therefore,  remained  to  be  done  ''  by  or 
between  the  parties  daring  the  war."  Hence,  they  say  it  was  abro- 
gated  by  the  war.  One  writer  says  it  is  "  probably "  Yoid  "  as  to 
all  acts  to  be  performed  daring  the  war."  1  Duer  on  Ins.  478 
This  was  assaming  to  lay  down  a  general  rale  after  discassing 
Chriswold  '^.  WaddiTigton,  16  Johns.  438.  Some  dicta  of  jadges  say 
that  all  contracts  are  '*  annalfed  by  the  war." 

Authorities  sustain  neither  position.  It  is  really  of  no  moment 
whaterer  whether  these  payments  were  optional  with  or  obligatory 
upon  the  assured,  as  to  this  question.  The  payments  were  all  to  be 
made  by  virtue  of  and  under  a  contract  made  before  the  war.  Such 
a  contract  could  not  be  nullified  by  the  war,  unless  it  was  hostile  to 
the  policy  of  the  government,  at  war  with  its  interests ;  dicta  of 
judges  should  always  be  construed  with  reference  to  the  case  then 
before  the  court. 

The  general  rule  undoubtedly  is,  that  it  is  only  commercial  con- 
tracts, such  as  give  aid  and  comfort  to  the  enemy,  or  are  forbidden 
by  or  are  against  the  policy  of  the  government^  that  are  void  as  to 
aL  acts  to  be  done  during  the  war,  though  the  contracts  were  made 
before  the  war. 

Contracts  for  the  insurance  of  the  enemy's  property,  of  affreight- 
ment and  of  commercial  copartnership,  are  avoided  thereafter  by 
the  breaking  out  of  the  war,  because  they  are  inconsistent  with  the 
war,  inconsistent  with  the  interests  and  policy  of  government, 
whose  purpose  is,  by  the  war,  to  destroy  and  cripple  the  enemy's 
property  and  commerce.  Furtado  v.  Rodgers,  3  Bos.  &  PuL  191 ; 
KiUner  v.  Le  Mesurier,  4  East,  395,  and  the  two  cases  following ; 
Kersliaw  v.  Kelsey,  100  Mass.  561. 

This  last  case,  in  an  able  review  of  the  authorities,  holds  a  lease 
made  by  a  citizen  of  Massachusetts  in  a  southern  State,  entered 
into  there  after  the  war  began,  to  be  valid,  and  that  the  lessee  was 
liable  for  the  unpaid  rent     Clarke  v.  Morey,  supra. 

The  rule  that  makes  such  contracts  as  before  alluded  to  void, 
has  no  application  to  life  insurance. 

This  contemplates  no  commercial  intercourse,  no  aid  to  the 
enemy's  commerce,  no  aid  or  comfort  to  the  enemy,  no  violation 
of  governmental  policy.  It  is  idle  to  say  that  it  fosters  or  implies 
oommercial  intercourse. 

That  money  falls  due  annually  to  the  defendant  for  the  pre* 
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miams,  daring  the  war,  does  not  make  the  contract  void  any  mora 
than  would  installments  of  debts  falling  dne  upon  a  bond  or  note, 
given  before  the  war^  render  the  bond  or  note  void*  That  is  not 
commerce  or  commercial  intercourse. 

The  law  does  not  presume  that  an  honest  debt  due  to  an  alien 
enemy  will  be  paid  oyer  to  him  during  the  war,  even  though  paid 
to  his  resident  agent  Btu)hanan  v.  Curry,  19  Johns.  137  ;  DenniS" 
ton  V.  Imbriey  3  Wash.  0.  C.  403 ;   Ward  v.  Smith,  7  Wall.  44  7. 

Nor  is  it  made  void  by  the  fact  that  the  policy  itself  might  become 
payable- during  the  war.  It  would  be  no  more  void  for  that  reason 
than  if  a  note  or  bond  given  before  the  war  should  so  fall  due. 
The  right  to  receive  or  collect  it  by  the  representatives  of  the 
assured  is  suspended  until  peace  is  restored. 

Why  is  not  the  note  or  bond  given  before  the  war  made  void  by 
the  war  ?  Simply  because  the  interests  of  government  do  not 
require  it  Their  validity  is  not  hostile  to  the  government  Because 
it  is  the  settled  policy  of  government  to  impair,  as  little  as  possible, 
the  private  rights  of  citizens  by  national  differences.  Clarke  t. 
Morey,  10  J.  R.  69;  Bradwell  v.  Weeks,  3  Johns.  1;  7  Peters,  586. 
That  this  contract  of  insurance  cannot  possibly  operate  in  hostility 
to  the  government  or  its  policy  in  the  war,  I  think  is  entirely  plain. 

If  it  insured  the  enemy  against  death  in  the  enemy's  army,  it 
would  of  course  be  void ;  because  then,  although  it  gave  to  the  as- 
sured no  benefit  to  himself,  yet  it  gave  it  to  his  family  by  his  deatL 
But  it  insured  against  no  such  loss.  An  exception  against  such  a 
loss  would  be  implied  in  the  contract  as  being  illegal,  but  it  is 
plainly  expressed  here.  The  policy  provides  :  ''If  he  should  enter 
into  any  military  or  naval  service  whatever,  or  if  he  should  die  in 
the  known  violation  of  any  law  of  the  United  States,  the  said  policy 
shall  be  null  and  void." 

It  is  insisted  that  men,  as  well  as  money,  are  necessary  to  the  war. 
True;  but  this  insurance  is  a  direct  reward  to  keep  men  out  of  the 
war.  If  they  go  in,  the  policy  is  instantly  void.  It  may  be  regarded, 
therefore,  so  far  as  it  operates  at  all,  as  a  direct  premium  to  prevent 
the  filling  up  of  the  enemy's  army.  Again,  it  is  not  the  purpose  or 
policy  of  government  to  destroy  mere  non-combatants  in  the 
enemy^s  country  —  civilians,  not  belonging  to  the  army.  It  is  the 
rule  of  all  civilized  warfare  to  protect  such  persons  —  to  shield  them 
from  injury.  Then  why  should  this  insurance  be  condemned,  as  to 
its  ultimate  object  ? 
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Again,  it  would  not  be  olAimed  that  an  annuity  purchased  from 
an  enemy  before  the  war,  and  paid  for,  was  made  void  by  the  war, 
though  payable  any  number  of  times  during  the  year.  Yet  the  dif* 
ference  in  principle  is  not  apparent  between  that  and  the  case  at 
bar.  The  only  difTerence  in  form  is,  that  there  the  annuitant  paid 
in  full  for  theauDuity,  and  receives  back  his  annuity  in  installments. 
Here  he  pays  by  annual  installments,  and  receives  it  back  in  gross 
by  his  representatives. 

If  it  be  unlaMTful  to  pay  the  annuity  during  the  war,  by  inter- 
territorial  intercourse,  then  it  must  not  be  paid  in  that  way.  But 
there  is  no  pretense  of  avoiding  such  an  annuity  by  the  war,  because 
it  might,  by  possibility,  like  any  other  debt,  be  improperly  paid. 
See  Buchanan  v.  Curry ^  and  other  cases,  supra.  Well  considered 
cases  hold  that  payment  of  these  annual  installments  is  not  like  the 
cases  made  void  by  war  of  affreightment  and  commercial  copartner- 
ship, it  being  a  single  act,  or  an  annual  act,  instead  of  a  continued 
business.  Clopton  v.  N.  Y.  L.  Ins.  Co.,  7  Bush  (Ky.)  199 ;  Hamil' 
ion  V.  Mut,  Z.  Ins.  Uo,,  by  Justice  Blatchfobd,  in  southern  dis- 
trict ;  Manhattan  L.  Ins.  Co.  v.  Warwick,  20  Oratt  614.  This  is 
reasonable.  But  the  stronger  ground,  in  my  opinion,  is,  that  the  con- 
tract having  been  made  before  the  war,  and  it  being  of  the  chanu3tf  r 
before  described,  its  fulfillment  afterward  is  not  against  the  purpose 
or  policy  of  the  war.  Cases  of  marine  insurance,  of  insurance 
against  capture  by  the  enemy  on  the  sea,  and  contracts  of  affreight- 
ment have  no  analogy  to  this.  This  contract,  therefore,  was  neither 
illegal  nor  criminal. 

It  is  urged  that  the  last  premium  was  not  paid,  and  hence  the 
policy  became  void.  If  it  were  not  paid,  I  do  not  think  the  conse- 
quences claimed  would  follow.  The  war  suspended  this  con  tracts 
and  no  forfeiture  for  non-payment  would  arise  while  the  war  lasted, 
provided  the  premiums,  with  proper  interest,  were  promptly  paid 
on  the  return  of  peace. 

It  is  clear,  that  this  state  of  things  was  a  surprise  to  both  parties 
—  they  made  no  provision  for  war.  If  they  had,  it  is  equally  clear 
that  they  would  never  have  provided  for  such  an  inequitable  result 
as  the  defendant  now  claims. 

It  is  argued  that  these  payments,  at  the  time  required,  are  a  con- 
dition precedent  to  the  right  to  the  insurance,  which  nothing  can 
excuse  —  not  even  an  act  of  Providence  can  dispense  with.  With- 
out stopping  to  question  this  position,  it  is  clear  that  war  in   this 
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respect,  then,  can  aooomplish  what  cannot  be  done  otiierwisa  War 
extends  the  statute  of  limitations  ( The  Protector^  9  WalL  617 ; 
Hanger  y.  Abboiif  6  id.  532)  not  only  against  citizens,  but  against 
the  United  States.     U.  S.  y.  Wihy,  11  WalL  508. 

It  is  equally  a  condition  precedent  to  a  right  to  reooTer  on  a 
policy,  that  the  action  shall  be  brought  within  the  time  specified  in 
the  policy.  The  parties  haYe  an  undoubted  right,  by  contract,  to 
fix  a  short  statute  of  limitations,  obligatory  in  the  giYen  case.  Yet 
war  annuls  that  limitation,  if  neoessMy,  and  the  action  may  be 
brought  wholly  irrespectiYO  of  that  provision  of  the  policy.  So 
held  in  Semmes  y.  Hart  Ins.  Co.,  13  Wall.  158,  where  that  was  the 
sole  point  of  the  case.  If  such  be  its  effect  upon  that  provision, 
there  is  no  reason  why  it  shall  not  save  from  forfeiture  this  condi- 
tion of  payment  of  the  premium  when  due.  It  is  the  fault  of 
neither  party  that  it  is  not  paid,  and  war  suspends  contracts  like 
this,  but  does  not  destroy  them. 

Nor  is  there  any  injustice  to  the  defendant  Of  course  there  is 
none  in  the  present  case,  where  the  assured  had  confessedly  paid  for 
twelve  years  and  died  in  six  months  thereafter;  in  fact,  had  paid 
the  last  premium.  But  justice  is  generally  done  by  requiring  the 
payments  promptly  after  the  war  ceases,  with  proper  interest  The 
companies  do  no  more  than  invest  their  money  upon  interest  If 
some  fail  thus  to  pay,  of  course  they  lose  all  they  have  paid,  which 
cannot  injure  the  company. 

Symptoms  of  war  are  usually  quite  plainly  visible  before  it  comes, 
and  insurers  may  observe  and  cease  to  insure,  so  that  generally  a 
reasonable  advance  in  premiums  is  made  by  the  assured  before  the 
war  comes.  Oases  may  possibly  occur  where  the  company  might 
lose  by  the  failure  to  pay,  by  the  assured,  when  peace  is  restored. 
In  ordinary  business  they  would  be  rare.  But  the  great  injustice 
would  be  generally  to  the  assured  by  this  forfeiture.  It  is  sought 
to  compare  it  to  a  commercial  copartnership,  to  which  it  has  no 
analogy.  But  even  such  a  partnership  is  avoided  only  as  to  the 
Aiture.  Past  transactions  and  liabilities  are  valid.  But  here,  if 
this  contract  be  made  void,  all  past  transactions  are  made  void. 
The  assured  would  lose  all  his  payments  upon  the  grounds  claimed 
by  the  defense.  But  no  such  questions  arise  here  as  the  premium 
was  paid. 

The  defendant  had  a  general  agent  in  Mobile  when  the  payment 
was  made,  as  it  lawfully  might,  to  receive  the  demands  due  tiie 
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company.  That  it  had  an  agents  in  fkot^  in  January,  186^  irlMn 
the  premiam  was  paid,  is  proved  and  found  by  the  referee.  His 
continuance  after  the  president's  proclamation  was  expressly  recog- 
nized by  th^  defendant  by  letter  of  the  21st  August^  1861.  That 
he  was  lawfully  defendant's  agent  is  settled.  See  cases  before  dted ; 
Buchanan  t.  Ourry,  19  Johns.  137,  where  the  point  was  inyolyed ; 
DmuUton  y.  Imbrie,  3  Wash.  C.  0.  603 ;  Ward  v.  Smith,  7  Wall 
447;  Conn.  t.  Pmn,,  1  Pet.  C.  0.  524 ;  United  SiaUs  y.  Oroswiajfir, 
9  Wall.  72 ;  Robinson  y.  Int&r.  Life  Ins.  Co.,  42  N.  Y.  54 ;  Kershaw 
y.  Kehey,  100  Mass.  561. 

It  is  urged,  as  a  ground  of  injustice  to  defendant,  that  if  the 
money  was  paid  to  defendant's  agent  at  Mobile,  it  might  and  would 
be  confiscated  to  the  enemy's  goyernment.  True,  so  might  any  debt 
due  from  an  alien  enemy,  but  that  reason  would  not  invalidate  the 
debt  That  the  payment  in  Confederate  notes  was  a  valid  payment 
is  decided.  Robinson  y.  Inter.  Life  Ins.  Co.,  supra;  PolglassT. 
Oliver,  2  Gromp.  &  Jer.  151.  That  a  contract  like  this  was  not 
avoided  by  the  war  is  adjudged  in  principle  in  the  cases  cited  af 
Buchanan  v.  Curry,  19  Johns.  137,  which  has  never  been  overruled. 
And  the  following  authorities  are  in  point,  to  sustain  this  action : 
Clopton  y.  JV:  T.  Life  Ins.  Co.,  7  Bush  (Ky.),  179;  HamUton  v.  M. 
L.  Ins.  Co.,  9  Blatch.  234;  ManhaUan  Life  Ins.  Co.  v.  Wanoich,  20 
Gratt  626.    And  I  am  not  aware  of  any  case  to  the  contrary. 

The  order  should  be  affirmed  and  judgment  absolute  rendered 
against  defendant. 

All  concur  except  Obovbb,  J.,  not  voting,  and  Rapallo,  J^  not 

■itting* 

Judgment  accordingly. 


Bbooxs,  appellant,  v.  Otnms  ei  al 

(50  N.  T.  680.) 

Elsmmimi^'a^floining  miners -^pmriy^waU. 

AtUKmgh  land  covered  bj  a  partj-wall  Temains  the  eeyeral  property  of  the 
owner  of  each  half,  jet  the  title  of  each  owner  is  qualified  by  the  eaaement: 
to  which  the  other  is  entitled ;  and  the  right  of  either  to  Increase  the 
height  of  the  partj-wall,  when  it  can  be  done  without  injorj  v>  the  adjoin, 
ing  building,  and  the  waU  la  of  vafllcient  strength  to  mMlj  bear  tlie  adil- 
tfcMi,  ia»  aeceeaariljf  indaded  in  the  eaaemenl. 
Vol.  X.  — 
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Bat  the  pttrtf  making  the  addition  does  it  at  IiIb  peril ;  uid,  if  fa^wy  nsnlta, 
he  la  liable  for  all  damagea.    He  moat  inaote  the  aaf etj  of  the  opeiatloii. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  supreme  oonrt 
in  the  fourth  department,  at  general  term,  modifying'  a  judgment 
in  fATor  of  defendants,  entered  upon  a  decision  of  the  court  at  a 
special  term,  and  affirming  the  judgment  as  modified. 

The  object  of  the  action  was  to  compel  the  defendants  to  remove 
certain  encroachments,  alleged  to  have  been  placed  by  them  upon 
the  plaintiff's  premises,  and  to  restore  the  property  to  its  former 
condition. 

The  parties  are  the  owners  of  adjoining  premises,  situate  in  the 
city  of  Rochester. 

In  July,  1846,  Everard  Peck,  being  the  owner  of  the  premises, 
and  having  commenced  the  construction  of  a  three-story  brick  build- 
ing thereon,  deeded  a  portion  of  the  lot  to  the  plaintiff.  The  easterly 
line  of  the  premises  so  conveyed  to  the  plaintiff,  is  thus  described 
in  the  deed:  ^^  Beginning  at  a  point  on  the  north  of  Buffalo  street 
♦  ♦  ♦  opposite  the  center  of  the  brick  wall,  which  said  party  of  the 
first  part  is  now  erecting,  as  the  west  wall  of  a  block  of  stores,  thence 
northwardly,  through  the  center  of  said  brick  wall,  sever  ty-nine 
feet."  In  1855,  the  plaintiff  erected  a  three-story  building,  using 
the  wall  as  the  east  wall  thereof.  In  1856,  the  defendants  acq  aired, 
from  the  executors  of  Peck,  title  to  the  balance  of  the  lot  In  1866, 
they  added  two  additional  stories  to  their  building,  raising  up  the 
party-wall  for  that  purpose.  They  also  lowered  the  ceiling  of  the 
upper  story  of  the  building  some  six  feet,  letting  the  joists  into  the 
old  wall;  and,  to  secure  them,  passed  iron  anchors  through  the 
wall,  fastened  on  the  west  face  of  the  wall  by  nuts  and  plates.  The 
plaintiff  gave  his  verbal  assent  to  the  insertion  of  the  anchors, 
but  gave  no  consent  to  the  raising  of  the  wall.  After  the  addition 
was  completed,  ice  and  snow  from  the  roof  of  defendants'  building, 
fell  upon  the  plaintiff's  roof,  causing  some  damage. 

On  the  trial,  the  court  directed  a  dismissal  of  the  complaint,  and 
judgment  was  entered  accordingly.  The  judgment  of  the  general 
term  directed  the  judgment  below  to  be  modified,  so  as  to  restrain 
the  defendants  from  maintaining  their  roof  in  such  manner,  %nd  of 
SUCH  construction,  that  the  water  and  snow  from  it,  and  the  ice 
formed  from  the  waters  falling  from  it,  should  descend  iipon  the 
roof  of  the  plaintiff's  adjoining  building.  As  thus  modified,  the 
judgment  was  affirmed,  without  costs  of  the  appeal  to  either  party. 
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<7.  C.  Cochrane  J  for  appellant  The  plaintiff's  title  ^as  absolutey 
without  any  charge  upon  the  same.  1  R  S.  748,  §  1 ;  NicoU  v. 
K  Y.  rf-  Erie  R.  R.  Co.,  12  N.  Y.  128  ;  Burr  v.  Mills,  21  Weni 
200  ;  Clark  y.  Baird,  9  N.  Y.  183 ;  Drew  v.  Swift,  46  id.  204.  The 
use  of  the  wall  by  Peck  was  without  any  claim  of  right,  and  under 
a  license  rerocable  at  any  time.  2  Wash,  on  Real  Prop.,  §§  30,  48 ; 
Snc  V.  Del  Vecckio,  4  Duer,  53.  In  party  walls  there  exists  a  mutual 
easement  for  their  support,  nothing  more.  HendHcka  t.  Stark,  37 
N.  Y.  110;  Matt  v.  Hawkins,  5  Taunt  20 ;  Partridge  v.  Gilbert,  15 
N.  Y.  608,  614,  615.  The  defendants  knew  that  they  were  building 
on  the  plaintiff's  property,  and  they  must  abide  the  consequences. 
Babcock  v.  Utter,  32  How.  439,  in  Court  of  Appeals ;  Vosburgh  v. 
Teator,  32  N.  Y.  565 ;  Jacobs  v.  Morange,  47  id.  67.  The  court  erred 
in  nonsuiting  the  plaintiff.    Scofield  v.  Hernandez,  47  N.  Y.  313 

Tf.  F.  Cogswell,  for  respondents.  The  wall  between  the  build- 
ings of  the  parties  was  a  party  or  common  wall,  in  which  each  party 
had  a  common  interest  Washburn  on  Easements,  542;  Partridge  v. 
Gilbert,  15  N.  Y.  601 ;  3  Kent's  Com.  438.  The  defendants,  as 
owners  in  common  with  the  plaintiff,  had  a  right  to  carry  up  the 
wall,  and  to  insert  the  stays  necessary  for  their  building.  Washburn 
on  Easements,  537,  548;  Watts  Y.Hawkins,  5  Taunt  20;  B7w  v. 
Del  Vecchio,  4  Duer,  63 ;  6  id.  17 ;  Sherred  y.  Cisco,  4  Sandf.  480 ; 
Price  V.  McConnett,  27  111.  255 ;  Partridge  y.  Gilbert,  15  N.  Y.  601 ; 
Campbell  y.  Mesier,  4c  Johns.  Oh.  334,  and  especially  at  the  foot  of 
page  339  et  passim.  The  plaintiff  having  allowed  the  defendants 
to  carry  up  and  change  their  structure,  is  estopped  from  denying 
their  right  to  do  so.  Washburn  on  Easements,  90,  388,  389,  2d  ed. ; 
63,  351, 1st  ed. ;  Wickersham  v.  Orr,  9  Iowa,  260  ;  2  Eq.  Abb.  522 ; 
Angell  on  Water-cour8es»§g  418,  429  ;  Hernxan  on  Estoppels,  427. 
A  parol  license  to  enter  upon  lands  of  the  licensor,  and  make  sub- 
stantial erections  for  the  benefit  of  the  licensee,  at  his  expense,  is,  in 
a  court  of  equity,  valid.  Babcock  v.  Utter,  1  Keyes'  397  ;  Mumford 
V.  Whitney,  15  Wend.  380 ;  Washburn  on  Real  Prop.,  3d.  ed.,  vol.  1, 
pp.  542,  551,  being  book  1,  chap.  12,  §  2,  title  "  License  ; "  Miller  v. 
Piatt,  6  Duer,  272 ;  Lobdell  v.  Lobdell,  36  N.  Y.  327 ;  WJnimarsh 
V.  Walker,  1  Mete.  516 ;  Wood  v.  Leadbieter,  13  M.  &.  W.  838 ;  Wet- 
more  V.  White,  2  Gaines'  Oases  in  Error,  87 ;  Pierreponi  v.  Barn- 
ard,  6  N.  Y.  279 ;  Wood  v.  Lake,  Sayre,  3  ;  Winter  v.  Brockfoell,  8 
Bast  308 ;  Taylor  v.  Waters,  7  Taunt  374. 


548  NEW  YORK, 


Brooks  y.  CnitiB. 


Bapallo,  J.  The  deed  from  £verard  Peck  to  the  plaiDtiff  statei 
that  the  wall  in  controYcrsy  was,  at  the  time  of  the  conveyanoey  being 
erected  by  Peck  as  the  west  wall  of  a  block  of  stores.  The  center 
line  of  the  wall  is,  by  the  deed,  made  the  easterly  boundary  of  the 
land  conyeyed,  which  includes  the  land  on  which  the  westerly  half 
of  the  wall  stands.  It  appears  that  Peck's  stores  were  afterward 
completed,  and  the  plaintiff  erected  a  building  upon  his  own  lot^ 
using  the  wall  as  a  party  wall,  and  inserting  in  it  the  joists  of  hia 
building.  Peck  afterward  conveyed  to  the  defendant^  who  made 
the  addition  to  the  height  of  the  walL 

We  think  that  the  language  of  the  deed  and  the  acts  of  the  par* 
ties  show  that  it  was  their  intention  that  the  wall  should  be  a  party- 
wall  for  the  common  use  of  both  lots.  The  deed  states  that  Pedk 
was  at  the  time  erecting  the  wall,  half  of  which  was  oonyeyed,  and 
that  it  was  to  be  the  west  wall  of  his  block.  This  implies  that  the 
wall  was  not  then  completed,  and  that  Peck  was  to  have  the  right 
to  complete  it  and  use  it  as  the  west  wall  of  his  block.  I£  the  deed 
is  to  be  treated  as  an  absolute  conyeyanoe,  free  from  any  reseryation, 
esu^ement  or  priyilege  in  the  co-owner  of  the  wall,  Peck  would  haye 
had  no  right  to  proceed  to  complete  it,  or,  at  least,  that  part  which 
was  beyond  his  line,  after  the  conyeyanoe.  It  cannot  be  supposed 
that  such  was  the  intention  of  the  parties.  Subsequently  to  this 
conveyance,  the  wall  has  been  used  for  more  than  twenty  years  as  a 
party-wall. 

Although  land  covered  by  a  party  wall  remains  the  several  prop- 
erty of  the  owner  of  each  half,  yet  the  title  of  each  owner  is  quali- 
fied by  the  easement  to  which  the  other  is  entitled ;  and  an  important 
question  in  this  case  is  whether  such  easement  includes  the  right 
to  increase  the  height  of  the  wall,  provided  that  such  increase  can 
be  made  without  detriment  to  the  strength  of  the  wall  or  to  the 
property  of  the  adjacent  owner. 

This  question,  in  the  absence  of  statutory  regulations  upon  the 
subject,  does  not  seem  to  have  been  distinctly  settled  by  authority ; 
but  the  fact  appears  in  several  of  the  cases  relating  to  party  walla 
that  the  height  had  been  increased,  and  there  is  no  intimation  that 
such  increase  was  unlawful.  Watt  v.  Hawkins,  5  Taunton,  20,  was 
an  action  of  trespass.  The  plaintiff  had  added  to  the  height  of  a 
party-waU|  and  the  defendant  tore  down  the  addition,  foi  which 
injury  the  plaintiff  brought  trespass.  The  only  point  decided  was 
that  the  parties  were  not  f^.nants  in  common  of  the  land,  and 
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therefore  the  action  of  trespass  oould  be  nuuntained.  In  OampbM 
V.  Mesier,  4  Johns.  Gh.  334,  a  party  wall,  standing  equally  on  two 
lots,  haying  become  ruinous,  the  owner  on  one  side,  against  the  will 
and  in  spite  of  the  prohibition  of  the  adjacent  owner,  pulled  down 
the  wall  and  builfc  it  higher  than  it  was  originally.  It  was  held 
that  the  adjacent  owner  was  bound  to  contribute  to  the  expense  of 
the  new  widl,  but  not  to  the  extra  expense  of  making  it  higher  than 
the  old.  There  is  no  intimation  in  the  case  that  the  increase  of 
height  was  wrongful.  In  Partridge  v.  Gilbert,  15  N.  Y.  601,  the 
new  wall  built  by  the  defendant  was  not  only  higher,  but  its  foun- 
dations were  deeper  than  the  old  wall  which  it  replaced.  The  right 
to  make  these  additions  was  not,  however,  discussed  in  the  case,  and 
perhaps  there  was  no  occasion  to  discuss  it ;  the  action  being  brought 
by  the  tenant  of  the  adjacent  lot,  whose  goods  were  injured  in 
making  the  repair,  and  not  by  the  owner. 

In  Bno  y.  Del  Vecchio,  4  Duer,  53,  it  was  held  that  the  owner 
on  one  side  of  the  party-wall  might,  for  the  parpose  of  improving  his 
own  premises,  dig  under  the  foandation  of  the  wall  and  sink  it 
deeper  if  he  could  do  so  without  injury  to  the  building  on  the  adjoin- 
ing lot;  also,  that  he  might  increase,  within  the  limits  of  Ms  oton  lot, 
the  thickness,  length  or  height  of  the  wall,  if  he  could  do  so  without 
injury  to  the  building  on  the  adjoining  lot  Whether  he  could 
raise  the  whole  party-wall  higher,  or  whether  any  additional  eleva-^ 
tion  must  be  wholly  within  the  limits  of  his  own  lot,  the  oourt 
expressly  declined  to  decide. 

We  think  that  the  right  of  either  of  the  adjacent  owners  to 
increase  the  height  of  a  party-wall,  when  it  can  be  done  without 
injury  to  the  adjoining  building,  and  the  wall  is  clearly  of  sufficient, 
strength  to  safely  bear  the  addition,  is  necessarily  included  in  the 
easement.  No  adjudication  adverse  to  that  right  has  been  referred 
to  by  counsel  or  found  by  us.  The  party  making  the  addition  does 
it  at  his  peril ;  and  if  injury  results  he  is  liable  for  all  damages.  He 
must  insure  the  safety  of  the  operation.  But  when  safe  it  should 
be  allowed.  The  wall  is  devoted  to  the  purpose  of  being  used  for 
the  common  benefit  of  both  tenements.  In  Hendricks  v.  Stark,  37 
N.  Y.  106,  it  is  held  that  a  party- wall  is  in  no  sense  a  legal  incum- 
brance upon  either  property;  that  the  mutual  easements  of  adjoin- 
ing proprietors  in  such  walls  are  a  mutual  benefit  to  each,  and  not 
a  burden,  but  a  valuable  appurtenant,  which  passes  with  the  title  to 
the  property.    This  is  undoubtedly  correct,  provided  each  party  is 
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allowed  to  derire  from  the  wall  all  the  benefit  which  it  ia  capable 
of  affording^  without  detriment  to  the  other.  But  if,  though  of  suf- 
ficient strength,  it  cannot  be  used  by  either  party  in  increasing  the 
height  of  his  building,  it  may  prove  a  serious  injury  to  the  property 
of  one  desiring  to  make  that  improvement;  an  improvement  which 
is  very  usual  and  often  very  necessary  in  crowded  cities.  The 
fairer  view,  and  the  one  generally  adopted  in  legislative  provisions 
on  the  subject  in  this  and  other  countries,  is  to  treat  a  party-wall  as 
a  structure  for  the  common  benefit  and  convenience  of  both  of  the 
tenements  which  it  separates,  and  to  permit  either  party  to  make 
any  use  of  it  which  he  may  require,  either  by  deepening  the  founda- 
tion or  increasing  the  height,  so  far  as  it  cau  be  done  without  injury 
to  the  other.  The  party  making  the  change,  when  not  required  for 
purposes  of  repair,  is  absolutely  responsible  for  any  damage  it  occa- 
sions {Eno  V.  Del  Vecchio,  6  Duer,  17) ;  but  in  so  far  as  he  can  use 
the  wall  in  the  improvement  of  his  own  property,  without  injury  to 
the  wall  or  the  adjoining  property,  there  is  no  good  reason  why  he 
should  not  be  permitted  to  do  so. 

The  judge  has  found  that  the  wall  was  sufficiently  strong  to  be 
of  the  increased  height  without  any  injury  thereto.  He  has  further 
found  that  the  carrying  up  of  the  wall,  under  claim  of  right,  was 
with  the  knowledge  of  and  without  objection  from  the  plaintiff; 
and  that  the  anchors  were  inserted  with  his  verbal  assent  We 
think  the  judge  was  right  in  his  conclusion  of  law,  that  the  plain- 
tiff was  not  entitled  to  relief,  so  far  as  the  carrying  up  of  the  wall 
and  insertion  of  the  anchors  were  concorned. 

The  court  at  general  term,  however,  modified  the  judgment  in 
respect  to  the  roof,  so  as  to  restrain  the  defendants  from  maintain- 
ing it  of  such  construction  as  to  cause  water,  snow  and  ice  to  fall 
upon  the  roof  of  plaintiff's  building.  This  modification  is  not 
appealed  from.  In  making  it,  the  general  term  necessarily  held 
that  the  special  term  should  not  have  dismissed  the  complaint,  bat 
should  have  granted  that  part  of  the  relief  prayed  for  which  ia 
embraced  in  the  modification,  and  should  have  denied  the  residue ; 
and  it  is  claimed  that  the  judgment  of  the  general  term  is  erroneoua 
in  affirming  the  dismissal  of  the  complaint  with  the  modification 
referred  to.  The  appellant  is  technically  correct  in  this  claim. 
The  more  proper  form  would  have  been  simply  to  modify  the  judg« 
ment,  and  render  such  judgment  as  the  special  term  should  have 
rendered.    But  the  objection  is  one  of  form  merely,  except  so  fiu 
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as  the  question  of  the  costs  awarded  at  special  term  is  concerned. 
This  being  an  equitable  action,  costs  were  in  the  discretion  of  the 
court  below ;  and  it  had  power,  either  at  special  or  general  term*  to 
decree  costs  in  faror  of  the  defendants,  although  some  part  of  the 
relief  prayed  for  was  granted.  We  will  not,  therefore,  disturb  the 
judgment  on  that  ground* 

The  judgment  should  be  aflkmed,  with  costs. 

All  concur. 

Judgment  ofifwmL 


Waxmuas,  appellant^  r.  Dallbt,  impleaded^  0to»^ 

(SlN.T.iT.) 
I>e6«U^dir0Ctor$ofearporatian$. 

The  dlreetor  of  a  company  is  not  liable  for  representatlonB,  fiiloe  in  facH  V«S 
not  known  by  bim  to  be  bo,  made  in  pabliahed  drcnlan  of  the  oompaaj  €■ 
which  his  name  appoan  onlj  as  one  of  the  list  of  directon. 

Appeal  by  the  plaintiff  trom  an  order  made  at  a  general  term  of 
the  supreme  court,  in  the  first  district,  reversing  a  judgment  in  his 
favor,  entered  upon  the  report  of  a  referee,  and  ordering  a  new  triaL 

The  complaint  alleged  substantially,  that  the  defendants  com- 
bined to  procure  from  the  comptroller  by  fraud,  a  charter  for  the 
Webster  Fire  Insurance  Company,  and  for  that  purpose,  procured 
worthless  mortgages,  and  made  pretended  deposits  of  money,  to  the 
amount  of  $150,000,  with  the  understanding  that  said  money  should 
be  paid  back  to  its  real  owners,  and  fictitious  mortgages  substituted 
as  assets.  That  by  such  fraudulent  means  a  charter  was  obtained, 
and  the  company  organized ;  that  the  defendants,  who  were  direc- 
tors of  the  company,  with  intent  to  defraud  the  plaintiff  and  others, 
falsely  represented  that  a  cash  capital  of  $150,000  was  paid  in,  and 
that  the  stock  was  worth  par;  that  the  plaintiff,  relying  upon  these 
false  representations,  purchased  stock  to  the  amount  of  $80,000,  and 
that  such  stock  was  worthless,  eta 

Upon  the  trial,  before  the  referee,  the  fraud  in  the  organiiatioa 

•  Tha  eauf  from  61  N«w  York  were  decided  in  the  OommtMlon  of 
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of  fbe  eofflpsn J  was  proTed  siibstantiallyy  at  ftllqped  in  the  wwpkHni 
BqI  it  appeared  that  the  defendant,  Dallej^  waa  not  a  party  to  aneh 
fraiidy  and  had  no  conneotion  with  the  ocHnpany  ontil  after  :ta  or- 
ganization ;  also,  that  the  eompanj  was  organized  in  1854,  and  oom- 
menoed  bnsiness  about  April  1, 1855,  and  Dalley  became  director 
in  May,  and  first  met  with  the  other  directors  in  June,  thereafter. 
The  only  representations  alleged  to  haye  been  made  by  him,  were 
statements  contained  in  the  printed  business  cards  of  tlie  company, 
upon  a  portion  of  which  cards,  his  name  appeared  as  one  of  the 
directors.  One  of  the  statements  was,  ''cash  capital,  $150,000."  A 
similar  statement  also  appeared  in  the  policies  issued  by  the  company. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant,  Dalley, 
mored  for  a  dismissal  of  the  complaint  as  to  him,  which  motion  was 
denied,  and  exception  taken. 

The  referee  found,  as  facts,  tiiat  Dalley  entered  into  no  combina- 
tion to  defraud,  and  made  no  representations,  save  those  made  in  the 
cards  and  policies  issued  by  the  company  with  his  name  upon  them, 
as  director,  with  his  knowledge ;  that  he  did  not  know  that  the 
representations  were  untrue,  but  had  no  good  reason  to  belieTethem 
true,  and  made  no  inquiries  to  ascertain  their  truth,  but  allowed  his 
name  to  be  used  without  reflection  as  to  the  effect.  And  the  referee 
founds  as  a  conclusion  of  law,  that  Dalley  was  liable,  in  an  action 
for  fraud,  as  much  as  if  he  had  knowledge  that  there  was  no  such 
cajatal  as  was  represented,  and  judgment  was  directed  and  entered 
against  him. 

Walter  Edwards,  Jr^  for  appellant  Fraud  and  deceit  in  the 
defendant  and  damage  to  the  plaintiff,  constitute  a  good  cause  of 
action.  PaaUy  v.  Freemany  8  Term.  !EL  51 ;  Upt(m  y.  Vail^  6  Johns. 
181;  Barney  y.  Dewey,  13  id.  2^;  AUen  r.  Addington^  7  Wend.  9; 
S.  0.,  11  id.  374;  White  v.  MerrUt,  7  N.  Y.  352.  From  the  facts 
proTed  and  found,  the  law  presumes  an  intention  to  deoeire.  1  PhiL 
Et.  (4th  Am.  ed.)  632,  and  cases  cited ;  1  OreenL  Ey.,  §  18,  and 
oases  cited;  3  id^  §§  13,  14;  Van  Pelt  y.  McOraw,  4  N.  Y.  110; 
Bodwell  Y.  Osgood,  d  Pick.  379.  A  plea  of  ignorance  as  to  whether 
the  statements  were  true  or  fidae  will  not  aYail  the  defendant 
1  Story's  Eq.,  §  193,  etc.,  and  cases  cited ;  Bennett  y.  Judson,  21  N. 
Y.  238;  Oraig  v.  Ward,  36  Barb.  377;  S.  C,  3  Koyes,  387;  Skarp 
r.  Mayor,  25  How.  Pr.  389;  Smout  y.  Ubery,  10  M.  &  W.  1 
(10) ;  Jarrett  y.  Kennedy,  6  0.  B.  322 ;  Evans  y.  Edmonds,  13  id. 
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786;  &mdaU  t.  Trim&n,  18  id.  786 ;  Oraig  y.  Ward,  S  Kejee,  887. 
Tbe  plaintiff  was  justified  in  relying  on  the  defendant's  representa- 
tions^ beoanse  of  his  position  as  director,  i^.  H.  d  D.  Bridge  Co.  ▼. 
Pimrix  Bank,  8  N.  Y.  156, 164;  CUM  y.  FhiUips,  18  id.  114-117. 

Henry  Woodruff,  for  respondent.  Falae  representations,  to  be 
aotionable,  most  be  made  with  intent  to  deoeiye  and  defraud.  Aikn 
7.  Addington,  7  Wend.  9 ;  S.  C,  11  id.  374 ;  Zabriskie  y.  Smith,  18 
N.  Y.  330 ;  Oallagor  y.  Brunei,  6  Oow.  850 ;  Young  y.  O&vell,  8  Johns. 
23 ;  Moore  y.  Burke,  4  F.  &  F.  277.  The  ordinary  business  card 
of  an  insnranoe  company  is  to  be  relied  on  only  by  those  to  whom 
it  is  in  fact  addressed.  Bobbins  y.  Bingham,  4  Johns.  476 ;  WaUh  r 
OmiKe,  10  id.  8, 18a 

EabIi,  0.  The  plaintiff,  m  his  complaint,  alleges  frand  and  con- 
spiracy in  the  organization  of  the  **  Webster  Fire  Insurance  Com- 
pany," and  in  the  abstraction  of  its  funds,  and  charges  fisJse  and 
fraudulent  representations  by  the  defendants  in  reference  to  its 
condition  and  capital,  by  which  the  plaintiff  was  dece'yed  *ind 
induced  to  purchase  a  large  amount  of  stock. 

The  proof  showed  that  Dalley  became  a  director  of  the  com^ny 
in  May,  1855,  long  after  the  company  was  organized,  and  more  tlian 
a  month  after  it  commenced  business.  There  was  no  eyiden^je 
showing  that  he  had  any  thing  whateyer  to  do  with  the  organiza* 
tion  of  the  company,  or  with  the  frauds  connected  therewith,  or 
that  he  participated  in  or  knew  of  any  fraud  whatever.  The  referee 
found  that  he  made  no  yerbal  representations  as  to  the  condition  or 
capital  of  the  company.  The  only  evidence  upon  which  he  bf^sed 
his  finding  of  fraud  is,  that  while  Dalley  was  director  of  the  com- 
pany, the  cards  of  the  company,  upon  which  all  the  names  oi  the 
directors,  including  his  name,  was  printed,  had  upon  them  the 
words  and  figures  "  cash  capital,  $150,000."  There  is  no  proof  chat 
he  had  any  thing  to  do  with  printing  or  circulating  these  cards,  and 
there  is  no  proof,  except  what  may  be  inferred  from  his  connection 
with  and  position  in  the  company,  that  he  knew  of  or  ever  saw  ona 
of  them.  In  the  consideration  of  this  case  I  will,  however,  assume 
that  the  cards  were  printed  and  circulated  with  his  assent.  It  u  an 
elementary  principle,  that,  in  an  action  to  recover  damages  for  fraud- 
ulent representations,  the  plaintiff  must  show  that  he  was  deceived 
by,  and  relied  upon  the  alleged  representations.    If  he  did  not  rely 
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upon  theniy  then  they  did  not  deoeWe  him  or  cause  him  damage. 
Here  the  plaintiff  was  a  witness  on  his  own  behalf,  and  testified 
that  before  he  made  the  purchase  of  the  stock,  he  called  many  times 
at  the  office  of  the  company  and  inquired  as  to  the  stock,  and,  in 
answer  to  such  inquiries,  he  was  assured  by  the  secretary  and  others 
that  the  stock  was  all  paid  in  and  good.  And  he  testified  that  he 
relied  upon  such  representations,  and  by  them  was  induced  to  pur* 
chase  the  stock.  He  also,  testified,  that  he  saw  some  of  the  cards 
in  the  office  of  the  company  before  he  purchased,  but  he  did  not 
testify  that  he  relied  upon  them  as  to  the  amount  of  the  cash  capital, 
or  that  he  was  deceived  by  them  or  induced  to  purchase  the  stock 
by  any  representation  printed  on  them.  He  stated  what  he  did  rely 
on,  and  thus  negatives  the  inference  that  he  relied  upon  the  cards. 
Were  the  cards  of  such  a  character  that  the  court  must  necessarily 
infer  that  the  plaintiff  was,  under  the  circumstances  appearing, 
influenced  by  them  ?  The  words  *^  cash  capital  $150,000,"  do  not 
necessarily  import  that  the  capital  of  the  company  was  all  paid  in, 
or  that  it  was  intact,  or  that  the  stock  was  worth  par.  The  terms 
''cash  capital"  are  sometimes  used  to  signify  the  nominal  capital, 
and  their  meaning  is  at  least  equivocal.  Here  was  the  plaintiff 
going  to  the  office  of  the  company  many  times  and  inquiring  of  the 
executive  officers  carefully  as  to  the  condition  of  the  company, 
and  he  was  informed  by  them  that  the  capital  was  all  paid  in  and 
was  good  and  worth  par,  and  that  the  company  was  doing  a  good 
business;  and  he  says  that  he  purchased  stock  relying  upon  these 
representations.  Is  there  room  then  for  an  inference  that  he  relied 
at  all  upon  the  cards  ?  Is  it  probable  that,  under  such  circum* 
stances,  he  placed  any  reliance  upon  them  ?  I  answer  these  ques- 
tions in  the  negative,  and  hold  that  the  referee  should  have  non- 
suited the  plaintiff  on  the  ground  that  there  was  no  proof  that  he 
was  deceived  by  any  representation  for  which  the  defendant  was 
responsible. 

But  I  go  still  further.  I  will  assume  that  the  cards  were  pub- 
lished and  circulated  by  the  managing  officers  of  the  company  with 
the  assent  of  Dalley,  and  that  the  plaintiff  relied,  in  part  at  leasts 
npon  the  statement  printed  on  them,  that  the  cash  capital  paid  in 
was  $150,000  at  the  time  he  purchased  the  stock,  and  I  still  reach 
a  conclusion  adverse  to  the  plaintiff.  There  is  no  proof  that  Dalley 
knew  that  the  statement  was  false,  or  that  he  made  it  with  intent 
to  deceive  anyone.    Such  knowledge  and  intent  cannot  be  pre* 
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•amed  bat  must  be  proven.  Chief  Jostioe  Spbncbb^  in  Fleming  r. 
Sloeunif  18  Johns.  403,  says  that  it  is  a  well-settled  rale,  *^  that 
fraud  is  not  to  be  presomed  but  must  always  be*  proved. "  The 
same  role  is  laid  down  by  Judge  Woodwobth,  in  Jackson  r.  King) 
4  Oowen,  220^  and  by  Judge  Cowbn,  in  Starr  v.  I^ky  1  Hill,  270) 
and  it  is  reiterated  by  Judge  Djlitibls,  in  Marsh  v.  FalkeVy  40  N.  Y* 
666,  where  he  says,  ^^  in  all  actions  for  deceit  the  presumption  is  in 
&yor  of  innocence,  and  on  that  account  the  intent  or  design  to 
deceive  the  plaintiff  must  be  affirmatively  made  out  by  evidence/' 

What  reason  is  there  here  for  inferring  that  DaUey  knew  that 
the  representation,  that  the  capital  was  all  paid  in,  contained  in  the 
cards,  was  false,  or  that  he  allowed  the  cards  to  be  printed  and  cir- 
culated for  a  fraudulent  purpose  ?  He  knew  that  the  nominal 
capital  was  $150,000,  and  that  the  law  required  it  all  to  be  paid  in 
before  the  company  commenced  business.  He  found  the  company 
doing  business  and  became  a  director,  knowing  nothing  of  any  of 
the  frauds  that  had  been  committed.  He  had  no  reason  to  doubt 
that  the  capital  was  intact,  and,  so  far  as  appears,  he  had  no  reason 
^o  suspect  that  the  officers  of  the  company  had  practiced  or  were 
practicing  any  fraud  upon  the  company  or  upon  the  public  He 
V/ttf  not  a  member  of  the  executive  committee,  and  he  was  not  one 
of  the  managing  officers.  He  was  simply  a  director,  and  as  such 
attended  some  of  the  meetings  of  the  board  of  directors.  As  he 
was  a  director,  must  we  impute  to  him,  for  the  purpose  of  charging 
hin^  with  fraud,  a  knowledge  of  all  the  affairs  of  the  company  ?  If 
the  law  requires  this,  then  the  position  of  a  director  in  any  large 
corporation  like  a  railroad,  or  banking,  or  insurance  company,  is 
one  of  constant  peril.  The  affairs  of  such  a  company  are  generally, 
of  necessity,  largely  intrusted  to  managing  officers.  The  directors 
generally  cannot  know,  and  have  not  the  ability  or  knowledge 
requisite  to  learn,  by  their  own  efforts,  the  true  condition  of  the 
affurs  of  the  company.  They  select  agents  in  whom  they  have 
confidence,  and  largely  trust  to  them.  They  publish  their  state- 
ments and  reports,  relying  upon  the  figures  and  facts  furnished  by 
iU(5h  agents;  and  if  the  directors,  when  actually  cognizant  of  no 
firand,  are  to  be  made  liable  in  an  action  of  firaud  for  any  error  or 
misstatement  in  such  statementa  and  reports,  then  we  have  a  rule 
by  which  every  director  is  made  liable  for  any  firaud  that  may  be 
committed  upon  the  company  in  the  abstraction  of  its  assets  and 
diminution  of  its  capital  by  any  of  its  agents,  and  he  becomes  sub 
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Btantially  an  inanrer  of  their  fidelity.  It  has  not  been  genendljr 
understood  that  snoh  a  responsibility  rested  npon  the  directors  of 
corporations^  and  I  know  of  no  principle  of  law  or  rule  of  pnblio 
policy  which  requires  that  it  should. 

But  here  it  is  claimed  that  there  was  an  unqualified  statement 
made  by  Dalley  on  these  cards  that  the  company  had  a  cash  capital 
of  $150^0009  and  that  he  is  to  be  held  liable  for  fraud,  oven  if  he 
did  not  know  that  the  statement  was  false.  I  cannot  assent  to  this. 
It  was  formerly  understood  that,  to  enable  a  plaintiff  to  sustain  an 
action  based  upon  fraudulent  representations,  he  must  proye  that 
the  defendant  made  the  representations  knowing  them  to  be  false, 
with  intent  to  deceive,  and  that  the  plaintiff  relied  upon  them  and 
suffered  damage  in  consequence  thereof.  The  cases  in  which  this 
extent  of  proof  could  be  dispensed  with  were  supposed  to  be  rare. 
Young  v.  Covell,  8  Johns.  23 ;  Allen  t.  Addingion^  7  Wend.  9 ;  S.  C, 
11  id.  374 ;  Zabriskie  v.  Smith,  13  N.  Y.  330 ;  White  v.  MerHtty  7 
id.  352;  Atwood  t.  Sfnally  6  Clark  ft  Finnelly,  444.  But  a  new 
rule  has  sometimes  been  supposed  to  have  been  introduced  by  the 
decision  in  the  case  of  Bennett  y.  Judsony  21  N.  Y.  238.  The  rule, 
as  stated  in  the  head  note  to  that  case,  is  as  follows :  ''  One  who, 
without  knowledge  of  its  truth  or  falsity,  makes  a  material  mis- 
representation, is  guilty  of  fraud  as  much  as  if  he  knew  it  to  be 
untrue."  This  statement  of  the  rule  is  not  accurate  without  a 
number  of  important  qualifications ;  and  upon  the  facts,  as  they 
are  reported  in  that  case,  I  entertain  serious  doubt  whether  the  case 
was  properly  decided.  It  was  an  action  of  fraud  in  the  sale  of  lands 
situated  in  the  States  of  Indiana  and  Illinois.  The  sale  was  made 
by  one  Davis,,  as  the  agent  of  the  defendant,  and  it  appeared  that 
neither  the  defendant  nor  Davis  had  any  personal  knowledge  in 
respect  to  the  lands,  but  that  the  representations  made  by  the  latter 
were  but  a  repetition  of  statements  ftiade  to  him  by  a  brother  of  the 
defendant,  who  had  formerly  owned  the  lands,  and  who  made  such 
statements  from  information  derived  from  persons  residing  in  those 
States,  and  whom  he  employed  as  agents  for  the  payment  of  taxesL 
The  statements  alleged  to  be  fraudulent  were  made  in  general  terms, 
without  referring  to  any  other  person  as  authority  for  their  truth. 
There  was  evidence  tending  to  show  that  the  defendant  and  his 
agent  were  both  ignorant  that  the  description  given  by  the  latter  of 
the  land  was  false.  It  will  thus  be  seen  that  the  defendant  was 
made  liable  for  the  representations  of  his  agent,  which  he  beKered 
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and  had  reason  to  belieye  to  be  trae,  as  the  agent  gave  the  saina 
description  of  the  land  which  he  had  received  from  defendant's 
brother,  who,  he  had  every  reason  to  suppose,  was  well  acquainted 
with  the  condition  and  situation  of  the  land.  If  upon  such  a  state 
of  facts  a  defendant  could  be  held  for  fraud,  then  it  may  well  bo 
that  Dalley  in  this  case  ought  to  be  held;  and  the  rule  thu£ 
maugurated,  if  carried  out  to  its  logical  consequences,  would  wipe 
out  the  distinction  between  actions  of  warranty  and  actions  of  fraud 
in  the  sale  of  property — a  distinction  founded  upon  principle  and 
always  recognized  in  the  law.  But  there  must  have  been  facts  in 
that  case  which  do  not  appear  in  the  statement  of  the  case,  as  the 
learned  judge  writing  the  opinion  says,  that  the  statements  of  the 
agent  '^  were  so  minutely  descriptive  of  the  land  that  on  their  faoe 
they  clearly  imported  knowledge  of  the  facts  on  the  part  of  the  per- 
son making  them,  and  they  were  not  materially  qualified  by  a  refer- 
ence to  any  person  as  the  source  of  information."  Upon  such  a 
state  of  facts  the  defendant  was  properly  held  liable,  upon  the  prin- 
ciple  that  his  agent  assumed  or  intended  to  convey  the  impi'essioa 
that  he  had  actual  knowledge  of  the  truth  of  the  representatioci 
which  he  made,  though  he  knew  that  he  had  no  such  knowledge. 
Tf  the  facts  of  the  case  warranted  the  application  of  this  principle* 
then  it  was  properly  decided,  and  it  is  reconcilable  with  subsequent 
decisions  in  the  same  court 

The  case  of  Dennett  v.  JucUon  was  somewhat  criticised  in  the  case 
of  Oraig  v.  Ward,  3  Keyes,  387.  That  was  an  action  of  fraud  in 
the  sale  of  a  mortgage,  and  the  proof  was  clear  that  the  agent  of 
the  owner  in  making  the  sale  represented  what  he  knew  to  be  falser 
and  hence  it  was  unnecessary  in  that  case  to  invoke  the  broad  doc- 
trine laid  down  in  Bemielt  v.  Judson  to  sustain  a  judgment  in 
favor  of  the  plaintiff.  But  Judge  Hunt,  writing  the  opinion 
of  the  court,  says  of  the  decision  in  that  case,  that  it  ^  destroys 
the  distinction  between  fraud  and  negligence,  which  I  suppose 
to  be  well  established,  and  I  am  not  prepared  to  reiterate  it  in  a 
case  which  does  not  require  it"  In  the  case  of  Marsh  v.  Falker, 
40  N.  T.  56S,  the  defendant  was  sued  for  falsely  representing 
that  one  Boher  was  perfectly  good  for  $17,000  or  $18,000 
in  property  in  Syracuse,  while  he  was  in  fact  insolvent  The 
plaintiff  recovered  at  the  circuit,  but  the  General  Term  set  aside  the 
verdict,  and  its  order  was  affirmed  by  the  Oourt  of  Appeals.  There 
was  an  unqualified  statement  as  to  the  responsibility  of  Roher,  and 
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jet  it  was  held  that  the  defendant  could  not  be  made  liable  without 
showing  that  he  knew  the  representations  to  be  false  and  intended 
by  them  to  deoeiye,  or  that  he  assumed  to  hare  knowledge  of  their 
truth,  knowing  that  he  had  no  such  knowledge.  Speaking  of  the 
case  of  Bennett  y.  Judson,  Judge  Groteb  says  that  it  was  decided 
upon  the  ground  that  the  agent  assumed  to  know  that  the  represen- 
tations made  by  him  were  true,  while  it  was  proved  that  he  did  not 
know,  and  thus  he  was  shown  to  have  been  guilty  of  a  falsehood. 

But  since  the  argument  of  this  case,  the  cases  of  Meyer  y.  Amidon 
and  Oherlander  v.  SpiesSy  45  N.  Y.  169, 175,  have  been  published.  By 
these  cases  the  rule  applicable  to  actions  of  fraud  has  been  relieved 
of  the  uncertainty  and  confusion  produced  by  the  case  of  Bennett  v. 
Judson.  They  lay  down  the  rule  that  an  action  founded  upon  the 
deceit  and  fhkud  of  the  defendant  cannot  be  maintained  in  the 
absence  of  proof  that  he  believed  or  had  reason  to  believe  at  the 
time  he  made  them  that  the  representations  made  by  him  were 
false,  and  that  they  were  for  that  reason  fraudulently  made,  or  that 
he  assumed  or  intended  to  convey  the  impression  that  he  had  actual 
knowledge  of  their  truth,  though  conscious  that  he  had  no  such 
knowledge.  The  rule  as  thus  laid  down  is  to  be  applied  to  this  case. 
Here  there  was  no  proof  that  Dalley  knew  the  statement  upon  the 
cards  to  be  &lse  or  that  he  had  any  reason  to  believe  it  to  be  false, 
and  it  is  too  much  to  say  that  the  statement  imports  that  all 
the  directors  had  knowledge  of  its  truth.  But  even  if  it  did, 
Dalley  had  such  knowledge  as  authorized  him  in  good  faith  to 
make  the  statement  He  knew  the  nominal  capital  was  $150,000, 
and  that  it  must  have  been  all  paid  in  before  the  company  com- 
menced business.  The  company  had  been  in  business  but  a  few 
months,  and  he  had  no  knowledge  of  any  frauds  that  had  been  per- 
petrated on  it,  and  had  no  reason  to  suspect  that  its  capital  was 
impaired. 

I  therefore  find  abundant  reason  for  affirming  the  order  of  th< 

general  term. 

All  ooncurring. 

Order  i^rmed. 
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appellant. 

(SlN.T.a.) 

Omtrientf  Ui9eMoek^  exemption  flwmUabOliif. 

ne  4eleiidaiit  agreed  to  tnuoBport  a  lot  of  hogs  for  the  plaintiifs,  from  Baf- 
hJo  to  Albftiiy,  and  the  plaintifb,  in  consideration  of  a  redaoed  rate  of  f reigni, 
aasamed  and  agreed  to  take  the  risk  of  all  injuries  to  the  hogs,  in  conse- 
qnence  of  heat,  etc.  A  portion  of  the  animals  having  died  from  the  effects 
of  heat,  the  resnlt  of  negligence  in  the  defendant's  agents,  heid,  that,  ander 
the  special  contract,  the  defendant  was  not  liable  for  the  valne  uf  the  hogs 
thnslost. 

Appeal  by  the  defendant  from  a  judgment  of  the  supreme  courts 
at  general  term,  affirming  a  judgment  in  faror  of  the  plaintifb, 
entered  upon  a  yerdict 

The  action  was  brought  to  recover  the  value  of  forty-three  hogSi 
belonging  to  the  plaintiffs,  which  died  from  the  effects  of  heat,  while 
lx)iag  transported  from  Buffalo  to  Albany,  by  the  defendant,  id 
June,  1858.  It  was  claimed  that  the  death  of  the  hogs  was  ihe 
result  of  the  negligenoe  of  the  defendant's  agents,  in  not  watering, 
wetting,  washing  and  cooling  off  said  hogs. 

The  hogs  were  transported  under  a  written  agreement,  between 
the  parties,  which  provided,  among  other  things,  that,  in  consider- 
ation that  the  defendant  would  transport  the  said  live  stock,  at  the 
reduced  rate  of  eighty-five  cents  per  car  load,  the  plaintiffs  would 
take  the  risk  of  injuries,  which  the  animals,  or  either  of  them, 
might  receive  in  consequence  of  any  of  them  being  wild,  vicious, 
unruly,  weak,  escaping,  or  maiming  themselves,  or  each  other,  or 
from  delays,  or  in  consequence  of  heat,  suffocation  or  other  ill  effects 
of  being  crowded,  either  upon  the  cars,  or  on  account  of  being  injured 
by  the  burning  of  hay,  straw  or  any  other  material  used  for  feed- 
ing, etc.,  and  from  damage  occasioned  thereby ;  and  also,  all  risk  of 
any  loss  or  damage  which  might  be  sustained  by  reason  of  any 
delay  in  the  transportation. 

The  court  charged  the  jury  that  if  they  were  satisfied,  from  the 
evidence,  that  the  defendant,  through  its  agents,  was  guilty  of  neg- 
ligence, in  the  maimer  in  which  the  hogs  were  transported,  thej 
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Bhonld  find  for  the  plaintiffs.  The  defendant's  coonsel  excepted  to 
the  judge  charging  that  the  company  was  liable  for  negligence^  in 
respect  to  any  of  the  matters  of  which  the  plaintifib  were,  by  their 
contract,  to  take  the  risk. 

The  defendant's  counsel  requested  the  judge  to  charge  the  jury 
that  the  plaintiffs,  having,  by  their  contract,  agreed  to  take  the  risk 
of  any  injuries  which  the  animals  might  receive  firom  delays,  or  in 
consequence  of  heat,  suffocation  or  other  ill  effects  of  being  crowded, 
upon  the  cars,  the  defendant  was  not  responsible  for  such  injari68> 
though  the  same  might  have  arisen,  wholly  or  in  part,  from  the 
omission  or  negligence  of  the  defendant's  servants.  The  judge 
refused  so  to  charge,  and  the  defendant's  counsel  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiffs,  for  the  value 
of  the  hogs,  with  interest. 

H9nry  McoUf  for  appellant  A  railroad  company  may,  by 
express  contract,  restrict  itself  firom  any  liability  whatever  in  trans* 
porting  property.  Lee  v.  Marshy  43  Barb.  102,  and  cases  cited ; 
McManus  v.  Lancashire  and  York  E.  fFl,  4  Hurl.  &  Nor.  328 ; 
French  v.  Buff^  If.  F.  and  Erie  Co^  4  Eeyes,  108 ;  Keeny  v.  Grand 
Trunk  iZ.  /Z.,  59  Barb.  104.  The  defendant's  contract  protects  it 
from  liability  for  the  consequences  of  the  negligence  of  its  servants 
and  agents.    Bieeett  v.  iV.  F.  0.  R.  R.  Co^  25  N.  Y.  442. 

John  (7.  Dimmickf  for  respondents.  Under  the  contract  the 
defendant  was  liable  for  any  damages  sustained  by  the  hogs,  by 
reason  of  negligence  on  its  part  Smiih  v.  JV.  F.  C.  R.  R.  Co,,  24 
N.  Y.  234,  235,  and  cases  cited ;  Alexander  v.  Greene,  7  Hill,  533, 
559 ;  Merchants'  Bank  v.  JV.  J.  Tr.  Co.,  6  How.  U.  S.  344 ;  Stoddard 
V.  i.  /.  R.  R.  Co., 6  Sandf.  180;  Wells  v.  Steam  Nav.  Co.,  8  N.  Y.375. 

Earl,  G.  The  rule  of  .the  common  law  makes  a  common  carrier 
responsible  for  the  safe  carnage  and  delivery  of  property  intrusted 
to  his  care,  unless  he  be  prevented  by  the  act  of  Gk>d  or  of  the  pub- 
lic enemy.  But  this  rule  is  not  applied  in  its  full  extent  to  the  car- 
riage of  live  stock.  Angell  on  Car.,  §  214;  Clark  v.  The  Rochester 
and  Syracuse  R.  R.  Co.,  14  N.  Y.  570 ;  Bissell  v.  N.  F.  C.R.R.Co^ 
25  id.  442 ;  Smith  v.  New  Haven  and  Northampton  R.  R.  Co.,  12 
Allen,  531.  In  the  transportation  of  such  stock,  in  the  absence  of 
negligence,  the  carrier  is  relieved  from  responsibility  for  such  injuries 
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as  ooour  in  consequence  of  the  yitality  of  the  freight  He  does  not 
absolutely  warrant  lire  freight  against  the  consequences  of  its  own 
vitality.  Animals  may  injure  or  destroy  themselves,  or  each  other; 
they  may  die  from  fright  or  from  starvation  because  they  refuse  to 
eat,  or  they  may  die  from  heat  or  cold.  In  all  such  cases  the  carrier 
is  relieved  from  responsibility,  if  he  can  show  that  he  has  provided 
all  suitable  means  of  transportation,  and  exercised  that  degree  of 
care  which  the  nature  of  the  property  requires.  Therefore,  in  this 
case,  it  was  not  sufficient  to  establish  the  common-law  liability  of 
the  defendant,  to  show  that  the  hogs  died  from  heat ;  but  it  was 
incumbent  on  the  plaintiff  to  show  further,  that  there  was  some 
negligence  or  omission  of  duty  on  the  part  of  the  defendant. 

In  this  State  it  is  well  settled  that  a  carrier  may,  by  express  con- 
tract, exempt  himself  from  liability  for  damages  resulting  from  any 
degree  of  negligence  on  the  part  of  his  servants,  agents  and 
employees.  Lee  v.  Marsh,  42  Barb.  102 ;  French  v.  Buffalo,  N,  F. 
and  Erie^  Co,,  4  Keyes,  108 ;  Keeney  v.  Grand  Trunk  R,  R,  Co.,  59 
Barb.  104;  Bissell  v.  N.  V,  C.  R.  R.  Co.,  supra.  In  some  of  the 
Statee  it  is  held  that  a  carrier  cannot  be  exempted  from  responsi- 
oility  for  gross  negligence.  But  so  long  as  the  freighter  can  insist 
:bat  the  carrier  shall  carry  his  property  under  the  common-law 
responsibility,  there  can  be  no  reason  founded  in  justice,  convenience 
or  public  policy  why  he  may  not  voluntarily  enter  into  a  contract 
founded  upon  sufficient  consideration  exempting  the  carrier  from 
all  responsibility  for  any  degree  of  negligence,  whether  it  be  gross 
or  slight 

In  this  case,  the  plaintiffs  assumed  and  agreed  to  take  the  risk  of 
injuries  to  the  hogs  in  consequence  of  heat  Effect  should  be  given 
to  this  stipulation.  The  parties  must  be  held  to  have  meant  some- 
thing by  it  In  consideration  that  the  plaintiffs  would  assume  aud 
take  certain  risks,  which  would  otherwise  devolve  upon  the  defend- 
ant, it  agreed  to  carry  at  a  reduced  rate.  If  it  be  held  that  this 
stipulation  simply  exempts  the  defendant  from  liability  for  injuries 
to  the  hogs  from  heat,  without  any  fault  on  its  part,  then  it  gets 
nothing  ;  for  in  such  case,  without  the  stipulation,  it  would  not  be 
responsible.  Force  and  effect  can  be  given  to  this  stipulation  only 
by  holding  that  it  was  intended  to  exempt  the  defendant  from  neg' 
ligence,  in  consequence  of  which  the  hogs  died  from  heat 

The  judge  at  the  trial,  however,  entirely  .gnored  this  special 
oontract  and  put  the  case  to  the  jury  upon  the  defendant's  commop- 
Vol.  X.  — 71 
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law  recfponsibility,  charging  that  it  was  liable  if  they  foand  it  guiltj 
of  negligenoe  in  the  transportation  of  the  hogs.  And  he  refused 
to  the  defendant  any  benefit  whatever  from  the  special  contract  In 
this,  I  cannot  doabt  the  learned  jndge  erred. 

The  judgment  should,  therefore,  be  reyersed  and  new  trial  granted, 
costs  to  abide  erent. 

All  cononiring. 

JudgfnmU  rw0r9$d. 


Bobs  t.  Mathbb,  appellant 

(S1N.T.106.) 
OomfiMfU  —  foa/rrafUy  — flrofud^ 

When  the  compUInt  is  for  fraud,  the  plaintiff  cannot  reooyer  for  a  breach  of 
eontraot. 

A  complaint  alleg^  that  the  defendant  on  selling  to  the  plaintiff  a  horse 
which  was  lame,  warranted  and  falsely  and  fraudulently  represented  that 
the  lameness  was  in  his  foot,  and  nowhere  else,  and  would  so^n  be  well; 
that  the  plaintiff,  relying  upon  such  warranty  and  representations,  and 
belieTing  them  to  be  true,  purchased  the  horse ;  that  the  horse  was  not  lame 
in  his  foot,  but  in  his  gambrel  joint,  and  was  of  little  value,  which  the  defend 
ant  well  knew.  The  plaintiff  proved  a  warranty,  and  breach  thereof,  but 
gave  no  evidence  tending  to  prove  fraud,  or  any  intention  to  deceive.  IIM^ 
that  the  basis  of  the  action  was  fraud  not  a  breach  of  warranty ;  and  that 
the  plaintiff  could  not  recover  upon  proof  of  the  latter  only.  LoTT,Ch.  G.» 
dissented. 

Appeal  by  the  defendant  from  a  judgment  of  the  supreme  court 
at  general  term,  in  the  seventh  district,  in  favor  of  the  plain tifl( 
entered  upon  an  order  denying  a  motion  for  a  new  trial,  and  direct- 
ing judgment  upon  a  verdict    S.  C,  47  Barb.  582. 

The  action  was  brought  to  i*ecover  damages  upon  the  sale  of  a 
horse.  The  summons  stated  that  the  plaintiff  would  apply  to  the 
court  for  the  relief  demanded  in  the  complaint. 

The  complaint  alleged,  in  substance,  the  sale  by  the  defendant  to 
the  plaintiff  of  a  horse  which  was  lame  in  one  hind  leg ;  that  on  the 
sale  the  defendant  warranted  and  falsely  and  fraudulently  repre- 
sented, that  the  lameness  resulted  from  an  injary  to  the  horse's  foot; 
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ihat  it  was  in  his  foot  and  nowhere  else ;  that  when  his  foot  grew 
out  he  would  be  well ;  that  the  plaintiff,  relying  upon  such  war 
rantj  and  representations,  and  believing  them  to  be  true,  purchased 
and  paid  for  the  horse.  The  complaint  further  alleged  that  at 
the  time  of  this  warranty  and  the  false  and  fraudulent  representa- 
tions, the  horse  was  not  lame  in  his  foot,  but  in  his  gambrel  joints 
which  had  been,  for  more  than  two  weeks,  badly  diseased,  and  from 
which  his  lameness  originated,  which  the  plaintiff  well  knew;  that 
the  horse  was  of  little  value ;  and  that  by  means  of  the  premises 
the  defendant  falsely  and  fraudulently  deceived  him  in  the  sale  of 
the  horse  to  his  damage  1500,  for  which  sum,  with  costs,  the  plain- 
tiff demands  judgment. 

The  answer  admitted  the  sale  of  the  horse,  and  the  payment  of 
the  price,  and  denied  all  the  other  allegations  of  the  complaint 

On  the  trial,  the  plaintiff  stated  that  he  expected  to  prove  a  war- 
ranty only ;  that  he  did  not  expect  to  prove  any  false  or  fraudulent 
representations ;  or  that  the  defendant  intended  to  deceive,  or  did 
knowingly  or  fraudulently  deceive  the  plaintiff;  and  that  he  should 
only  claim  to  recover  damages  for  a  breach  of  the  contract  of 
warranty. 

The  defendant  at  this  stage  of  the  trial,  and  again  at  the  close  of 
the  testimony,  moved  that  the  plaintiff  be  nonsuited,  on  the  ground 
that  the  cause  of  action  stated  in  the  complaint  was  for  fraud  and 
deceit,  and  not  for  breach  of  a  contract  of  warranty.  The  judge 
denied  the  motion,  and  the  defendant  excepted.  A  cause  of  action 
upon  a  warranty  was  then  proved,  but  no  evidence  was  given  tend- 
ing to  prove  fraud,  or  any  intention  to  deceive. 

The  jury  found  a  verdict  for  plaintiff.  Exceptions  were  ordered 
to  be  first  heard  at  general  term. 

Murray  d  Oreene,  for  appellant. 

B.  A.  Raymond,  for  respondent.  This  action  is  abundantly  sus- 
tained as  an  action  founded  upon  an  express  warranty.  WedU  v. 
King,  12  East,  452 ;  Jones  v.  Bright,  2  Bing.  533  ;  Fowl&r  v.  Abrams, 
3  E.  D.  Smith,  1.  The  allegations  of  fraud,  are  surplusage,  and 
need  not  to  hare  been  proved.  Williamson  v.  Allison,  2  East,  446 ; 
Defreeze  v.  Trumper,  1  Johns.  274 ;  Bartholomew  v.  Bushnell,  30 
Obnn.  271 ;  Case  v.  Bottghton,  11  Wend.  106 ;  Holman  v.  Dord,  12 
Barb.  336 ;  Byxbie  v.  Wood,  24  N.  Y.  607 ;  Brady  v.  Bissel,  1  Abb.  Pn 
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76 ;  Both  T.  PalfniTf  27  Barb.  662.  The  oomplaint  may  be  amended, 
nowy  to  sustain  the  judgment,  if  necessary,  ffarrower  t.  Hsaihf  Vj 
Barb.  331 ;  Clark  t.  DalsSy  20  id.  67  ;  Bennett  r.  Judson,  21  N.  T. 
240 :  lAmnsbtiry  y.  Purdtfy  18  id.  51& 

Hunt,  0.  The  oomplaint  contains  all  the  elements  of  a  com- 
plaint for  a  fraud.  It  mast  be  held  to  be  such,  unless  the  distinc- 
tion between  the  t^o  forms  of  action  is  at  an  end.  While  it  con- 
tains all  that  is  necessary  to  authorize  a  recovery  upon  a  contract^ 
it  contains  much  more.  These  additional  allegations  are  so  import- 
ant>  and  are  stated  in  a  manner  so  logical  and  orderly,  that  they 
determine  the  character  of  the  action.  In  addition  to  what  is  nec- 
essary to  sustain  an  action  upon  contract,  the  complaint  alleges  : 
1.  That  the  defendant  ^'fraudulently  represented '' that  the  lame- 
ness arose  from  an  injury  to  his  foot,  and  was  temporary  only;  2. 
That  the  plaintiff  relied  upon  the  warranty  not  only,  but  upon  said 
representations,  and,  believing  them  to  be  true,  made  the  purchase; 
3.  That,  at  the  time  of  the  warranty  not  only,  but  of  the  false  and 
fraudulent  representations,  the  horse  was  lame  in  his  gambrel  joint, 
and  not  in  his  foot ;  4.  That,  at  the  time  of  making  the  false  and 
fraudulent  representations,  the  defendant  well  knew  that  the  lame- 
ness was  not  in  the  hind  foot,  but  was  in  the  gambrel  joint,  which 
had  been  badly  diseased  for  more  than  two  weeks,  which  was  also 
well  known  to  the  defendant;  5.  That,  by  means  of  the  premises, 
the  defendant  falsely  and  fraudulently  deceived  the  plaintiff  in  the 
sale  of  the  horse,  to  his  damage  of  $500. 

No  allegations  could  have  been  inserted  which  would  have  more 
clearly  constituted  a  case  of  fraud.  That  there  was  a  warranty  as 
well  as  representations,  or  that  both  are  alleged  to  have  existed,  does 
not  alter  the  case.  Fraud  may  be  based  upon  a  warranty  or  upon 
representations,  or  upon  both  together.  They  may  exist  severally 
or  together,  and  either  or  both  may  be  the  subject  of  fraud,  and  ot 
an  action  for  damages  for  fraud. 

If  the  plaintiff  had  been  able  to  establish  a  fraud  in  the  sale,  1 
cannot  doubt  that  he  would  have  been  pennitted  to  prove  it  under 
this  complaint  I  do  not  see  upon  what  ground  an  objection  could 
have  been  made  to  it.  So,  if  the  allegations  of  the  complaint  had 
been  positively  stated  and  had  been  verified,  an  order  to  hold  io  faai] 
must  have  been  granted  upon  an  application  made  to  the  propel 
officer.    Code,  §g  179, 188. 
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I  do  not  find  any  anthorities  in  the  oonrts  of  this  State  which 
sustain  the  position  that  this  complaint  may  be  considered  as  an 
action  for  a  breach  of  warranty.  None  of  the  cases  cited  by  the 
respondent's  counsel  are  to  that  effect 

In  Moore  v.  Noble,  53  Barb.  425,  the  complaint  alleged  that  the 
defendant  falsely  and  fraudulently  represented  the  horse  to  be  of  a 
certain  value,  and  guaranteed  him  to  be  sound  and  free  from  dis- 
ease. The  court  held  it  to  be  an  action  for  a  fraud,  and  that  to 
entitle  the  plaintiff  to  recover  he  must  prove  the  scimUer.  See,  also, 
Marshall  v.  Orayy  57  Barb.  414;  Mc  Govern  v.  Payn,  32  id.  83. 

Walter  v.  Bennett y  16  N.  Y.  250,  and  Belknap  v.  Sealey,  14  id. 
147,  are  hardly  authorities  on  the  question  of  whether  the  complaint 
in  this  action  is  in  tort  or  assumpsit.  They  are  authorities  on  the 
proposition  that  where  the  complaint  is  for  a  tort,  the  plaintiff 
establishing  a  case  in  assumpsit  merely  cannot  recover. 

The  precedent  in  2  Chitty's  Pleadings,  679  (8th  Am.  ed.,  from  6th 
Lond.  ed.),  and  the  case  of  Williamson  v.  AHisony  2  East,  446,  are 
chiefly  relied  on  by  the  respondent.  The  precedent  cited  in  Ghitty, 
which  is  for  **  a  false  warranty  of  a  horse,"  does  not  sustain  the 
claim.  It  omits  the  important  allegation  that  the  seller  well  knew 
the  representation  to  be  untrue.  The  precedent  also,  at  page  279, 
'^ou  a  warranty  of  a  horse  to  be  sound,"  omits  the  same  allegation. 
Both  of  these  precedents  contain  the  allegation  used  in  all  the  old 
forms  of  assumpsit,  that  the  defendant  not  regarding  his  promise, 
fraudulently  intending  to  injure  the  plaintiff,  craftily  and  subtly 
deceived  the  plaintiff. 

The  case  of  Williamson  v.  Allison  is  nearer  to  the  point  The 
court  hold,  that  where  all  the  allegations  are  made  which  are  neces- 
sary to  sustain  an  action  in  tort,  if  a  warranty  is  also  alleged,  the 
tort  may  be  disregarded  and  a  recovery  had  in  assumpsit  Dowding 
V.  Mortimer,  cited  in  the  same  authority,  held  that  the  scienter 
must  be  proved,  and  in  that  case  no  express  warranty  was  alleged. 
In  my  opinion,  this  case  is  not  in  accordance  with  the  authorities 
and  practice  of  this  State,  and  should  not  prevail. 

The  view  of  this  pleading  which  I  have  taken  is  in  accordance 
with  our  improved  system  of  pleading,  abolishing  all  prior  forma 
and  requiring  the  party  to  make  a ''  statement  of  the  facts  con- 
.stituting  the  cause  of  action."  Code,  §  142.  In  the  present  case, 
the  plaintiff  made  a  statement  of  facts  which  did  not  constitute 
his  cause  of  action.    The  Code  never  intended  that  a  party  who 
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had  (ailed  in  the  performance  of  a  contract  merely^  should  be  aaed 
for  a  flrandy  or  that  a  party  who  had  committed  a  fraud  should  be 
8ued  for  a  breach  of  contract^  unless  the  fraud  was  intended  to  be 
waiyed.  The  two  causes  of  action  are  entirely  distinct^  and  there 
can  be  no  reooTcry  as  for  a  breach  of  contract,  where  a  fraud  is  the 
basis  of  the  complaint  See  authorities,  supra.  Connaughiy  r. 
Ifichob,  42  N.  T.  83,  is  the  only  authority  cited  to  the  contrary, 
and  it  does  not  sustain  that  position. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event 

Al}.  concur  for  reversal,  except  Lott,  Oh.  0.,  dissenting. 

Judgment  reversed. 


Boom  doLr.  Thb  Exghakge  Fibe  Ikbubai^ob  Oompast  oi 

THB  OiTT  OF  New  Yobk,  appellant 

(UN.T.U7.) 
IfMnroftM — erMt  far  premiums  --ptno&r  of  agenf$  clerki, 

Voiwltlurtandiiig  a  condition  in  a  policj  of  insurance  tliat  reinsurance,  wbethei 
original  or  continued,  shall  not  be  considered  as  binding  until  the  actual  paj* 
ment  of  the  premium,  it  is  competent  for  the  insurer  to  disregard  such  con- 
dition, and  upon  a  renewal  of  the  policy  to  waive,  by  parol,  the  payment  in 
cash  of  the  premium.  And  such  waiver  may  be  shown  by  direct  proof  tliat 
credit  was  given,  or  could  be  inferred  from  circumstances.  The  waiver  may 
be  by  the  insurance  company,  or  by  one  of  its  authorized  agents. 

An  insurance  agent  can  authorise  his  clerk  to  contract  for  risks,  to  deliver  poU- 
dee,  to  collect  premiums,  and  to  take  in  payment  thereof  cash  or  securities, 
and  to  give  credit  for  premiums,  or  to  demand  cash.  And  the  act  of  the  clerk, 
in  all  such  cases,  is  the  act  of  the  agent,  and  binds  the  company  as  effectuaUy 
as  if  done  by  the  agent  in  person. 

Appeal,  by  the  defendant,  from  a  judgment  of  the  supreme 
court  at  general  term,  in  the  first  district,  affirming  a  judgment  in 
favor  of  the  plaintiffs,  entered  upon  the  verdict  of  a  jury. 

The  action  was  upon  a  policy  of  insurance  issued  by  defendant  to 
the  plaintiffs,  which  contained  the  following  clause:  ^'No  insur- 
ance, whether  original  or  continued,  shall  be  considered  as  binding 
ontil  the  actual  payment  of  the  premium." 
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The  qnestion  was  whether  the  policy  was  renewed.  The  original 
policy  was  issued  to  the  plaintifib  through  John  Whelp,  who  had 
been  agent  for  the  defendant  for  several  years,  and  his  name  was 
indorsed  upon  the  policy  as  such  agent  His  son,  Charles  Wholp, 
had,  for  thre^  or  four  years,  acted  as  his  clerk  and  assistant  in  the 
business  of  his  agency.  On  the  10th  of  January,  1863,  the  day  after 
the  policy  expired,  Charles,  acting  for  his  father,  called  upon  the 
company  and  obtained  a  renewal  certificate  for  the  plaintiffs  for  one 
year  from  January  18, 1863.  He  had  been  in  the  habit  for  three  or 
four  years  of  receiving  such  renewals  from  the  company  for  a  similar 
purpose,  and  frequently,  with  the  knowledge  of  his  father,  delivered 
them  to  the  parties  for  whom  they  were  intended,  without  exacting 
payment  of  the  premiums.  There  was  a  conflict  of  evidence  as  to 
what  occurred  at  the  time  the  renewal  certificate  in  question  was 
taken  to  the  plaintiff's  by  Charles.  Bodine,  one  of  the  plaintiffs, 
testified  that  Charles  said  he  had  brought  to  him  (Bodine),  a  renewal 
of  the  exchange  policy,  and  that  the  Excelsior  company  had  refused 
to  renew.  The  witness  said  he  did  not  know  about  taking  the 
renewal;  if  they  did  not  renew,  he  would  prefer  putting  it  all  into 
one  company,  as  the  plaintiffs  had  had  some  trouble  in  getting  com- 
panies to  take  general  policies.  Charles  said,  '^  you  had  better  take 
iliis.''  The  witness  said,  "  I  will  not  decide  now ;  I  will  thiuk  over 
it :  I  think  I  had  better  get  into  one  company."  **  Well,"  said  he, 
**  will  you  remain  uninsured  ?"  The  witness  said,  '^  I  think  I  will 
for  the  present,  at  least,  until  I  decide  this  question  in  my  own 
mind."  And  he  promised  that  if  Charles  would  call  the  next  day 
he  would  decide.  He  did  call,  and  the  witness  decided.  He  told 
Charles  he  would  take  the  renewal,  and  Charles  should  go  on  and 
get  him  a  policy  for  the  like  amount,  and  bearing  even  date  with 
the  policy.  Charles  said,  "  Then  you  will  take  this  ?"  The  witness 
said,  '^  Certainly."  At  another  interview,  Charles  called  for  the 
Excelsior  policy,  and  the  witness  gave  it  to  him.  He  then  tendered 
the  witness  the  renewal  in  question,  saying :  ^'  You  had  better  take 
this  renewal."  The  witness  said,  *^  It  makes  no  difference,  Cliarles, 
you  may  as  well  keep  it ;  it  is  just  as  safe  in  your  custody  as  in  mine ; 
go  on  and  get  the  other  as  soon  as  you  can  ;  bring  it  to  me  and  I 
will  pay  you  for  them  both  together "  Charles  said,  "  The  money 
makes  no  difference."  The  witness  replied,  "  It  is  not  for  the  waut  of 
money ;  it  is  a  matter  of  no  consequence  ;  it  is  just  as  safe  with  you ; 
when  you  get  them  both,  bring  them  to  me  and  I  will  pay  you  for 
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them.''  He  said,  ''Very  welL*'  This  last  conTeraation  was  on 
Saturday,  and  the  fire  oooorred  on  the  following  Tuesday.  After  the 
flre^  Oharles  Whelp  delivered  the  certificate  to  his  father,  and  the 
latter  deliyeied  it  to  the  company. 

Prior  to  the  commencement  of  the  suit,  the  plaintiffs  tendered 
the  amount  of  the  premiums,  claiming  that  the  policy  had  been 
renewed. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  to 
dismiss  the  complaint,  on  the  grounds :  1.  That  Oharles  Whelp  was 
not  the  agent  of  the  defendant ;  2.  That,  if  such  agent,  he  was  not 
authorized  to  deliver  the  renewal  certificate  without  payment,  or  to 
make  the  arrangement  claimed  by  the  plaintiffs ;  3«  That  on  the 
evidence,  the  defendant  could  not  maintain  an  action  against  the 
plaintiffs  for  the  premiums;  4.  That  the  evidence  was  insufficient 
to  sustain  the  plaintiffs'  alleged  cause  of  action. 

The  court  denied  the  motion,  and  the  defendant  excepted. 

The  judge  charged  the  jury,  among  other  things,  as  follows: 
**  If  you  find  that  Mr.  Whelp  was  agent  of  the  defendant  in  this 
matter,  and  that  he  did  agree  with  Mr,  Bodine,  at  the  third  inter- 
view, that  he  would  trust  him  for  the  amount  of  the  premium  *  *  * 
until  a  future  period ;  and  if  you  find,  also,  that  there  was  nothing 
said  at  that  time  about  Bodine  being  his  (^wn  insurer,  then, 
so  far  as  that  part  of  the  case  is  concerned,  the  plaintiffs  would  be 
entitled  to  your  verdict  in  this  action,  if  the  other  facts  necessary  to 
ratitle  them  to  recover  are  made  out  (Exception.)  If  the  com- 
pany, through  their  agent,  so  conducted  the  transaction  that  Mr. 
Bodine  thought  himself  insured  on  the  property  to  the  amount  of 
t3,000,  and  you  believe  Mr.  Whelp  was  agent  of  the  company,  then 
the  plaintiffs,  if  the  other  necessary  facts  as  I  have  before  charged 
are  proved  to  your  satisfaction,  would  be  entitled  to  recover  $3,000 
at  your  hands,  with  interest  after  the  expiration  of  sixty  days,  less 
t37.50,  the  amount  of  the  premium.  (Exception.)  In  order  to 
make  out  the  insurance,  they  must  show  that  Whelp  was  agent  of 
the  company,  acting  for  them,  and  that  he  waived  the  present  pay- 
ment of  $37.50  premium.  If  they  fail  to  establish  that,  the  plain- 
tiffs are  not  entitled  to  recover.  It  Mr.  Whelp  was  an  agent  of  this 
company,  he  was  authorized  to  make  the  arrangement  with  the 
plaintiflb,  which  they  say  he  did  make ;  he  had  a  right  to  trust  the 
fdaintilb  for  $87.50,  if  he  thought  fit  to  do  so.    If  he  was  not  theii 
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agent,  he  had  no  right  to  do  any  thing  about  the  transaction." 
(Exception  by  defendant.) 
The  jury  found  a  verdict  for  the  plaintiflk 

J.  Langdon  Ward,  for  appellant  The  condition  of  the  orig- 
inal policy,  thafc  no  insurance,  original  or  continued,  should  be 
binding  until  actual  payment  of  the  premium,  was  binding  on  both 
parties.  Duncan  v.  Sun  Fire  Ins.  Co.y  6  Wend.  488;  Jube  v.  Brook- 
lyn  Fire  Ins.'Co,y  28  Barb.  413.  No  operative  delivery  of  the  renewal 
of  the  policy  by  the  defendant  and  no  acceptance  by  the  plaintiffs 
could  be  claimed.  People  v.  Bostwiek,  32  N.  Y.  445 ;  Elshy  v.  Met- 
calfy  1  Denio,  324 ;  White  v.  Bailey y  14  Conn.  271.  The  acts  of  a 
special  agent  outside  of  his  authority  do  not  bind  his  principal. 
People  V.  Bostwick,  32  N.  T.445;  Bossiter  v.  Roseiter,  8  Wend.  494. 
No  person  can  be  agent  of  both  parties  to  a  contract  Claflin  v.  F, 
and  a  Bank,  24  How.  Pr.  1 ;  S.  C,  25  N.  Y.  294 ;  N.  F.  Cent.  hie. 
Oo.  V.  Nat.  Prot.  Ins.  Co.,  14  id.  91 ;  Utica  Ins.  Co.  v.  Toledo  Ins. 
Co.,  17  Barb.  132.  Charles  Whelp  had  no  power,  actual  or  construc- 
tive, to  waive  prepayment  of  the  premium.  Wood  v.  Poughkeepsie 
Ins.  Co.,  32  N.  Y.  619 ;  Commercial  Bank  v.  Norton,  1  Hill,  607 ; 
Cronkite  v.  Wells,  32  N.  Y.  247 ;  Lyon  v.  Jerome,  26  Wend.  485 , 
Emerson  v.  Prov.  Hat  Co.,  12  Mass.  237 ;  Henderson  v.  BarneweU^ 
1  Yo.  &  Jur.  887 ;  Blove  v.  Sutton,  3  Merrivale,  237 ;  Story  on 
Agency,  §§  11,  14.  The  onus  of  proving  that  Charles  Whelp  had 
such  power  was  upon  the  plaintiffs.  Murphy  v.  Winchester,  35 
Barb.  616  ;  Beach  v.  Vandewater,  1  Sandf.  S.  C.  R  265,  The  plain- 
tiffs knew  they  were  dealing  with  the  agent  of  an  agent,  and  were 
bound  to  know  the  extent  of  his  power.  Nixon  v.  Palmer,  8  N.  Y. 
398 ;  People  r.  Bostwick,  32  id.  445. 

A.  R.  Dyett,  for  respondents.  The  company  having  delivered 
the  certificate  of  renewal  to  Charles  Whelp,  he  became  clothed  with 
all  the  powers  of  his  father.  Boyd  v.  Vanderkamp,  1  Barb.  Ch.  273 ; 
Bank  U.  S.  v.  Davis,  2  Hill,  451 ;  Odt  v.  Nat.  Ins.  Co.,  25  Barb. 
189.  The  plaintiffs  had  a  right  to  suppose  Whelp  had  the  authority 
he  apparently  possessed.  Mechanics  Bank  v.  N.  Y.  dk  N.  H.  R.  R. 
Co.,  13  N.  Y.  599 ;  Farmers,  etc..  Bank  v.  Butchers,  etc.,  Bank,  16 
id.  125, 128, 143 ;  Abb.  Dig.  Prin.  and  Agt  603,  note.  An  insur- 
ance, original  or  renewed,  is  valid,  although  merely  verbal.  Fifsi 
Bap.  Church  v.  Brooklyn  F.  his.  Co.,  19  N.  Y.  105 ;  19  How.  U.  a 
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318.  The  acts  of  the  agent  Whelp  amounted  to  a  waiver  of  the 
premiunL  N,  Y,  0.  Ins.  Co,  v.  Nat  Ins.  Co,,  20  Barb.  468 ;  Ooit 
T.  Nat  Ins.  Co.,  26  id.  189;  C/iase  v.  Hamilton  Ins.  Co.,  22  id.  527; 
LigAtbody  N.  A.  Ins.  Co.,  23  Wend.  18;  3  Ad.  &  Ellis,  303;  Gar* 
penier  y.  Mut.  Ins.  Co.,  4  Sandf.  Ch.  408 ;  Perkins  v.  Washington,  4 
Covr.  645 ;  Farmers,  etc..  Bank  v.  Butchers,  etc,  Bank,  26  How.  Pr« 
:  ;  Bronson  y.  Wiman,  8  N.  Y.  182. 

Earl,  G.  Notwithstanding  the  condition  in  the  original  policy, 
that  no  insurance,  whether  original  or  continued,  should  be  con- 
sidered binding  until  the  actual  payment  of  the  premium,  it  was 
still  competent  for  the  insurance  company  to  disregard  this  condition, 
and  upon  any  renewal  of  the  policy  to  waive  by  parol  the  payment 
in  cash  of  the  premium,  and  this  waiver  of  payment  could  be  shown 
by  direct  proof  that  credit  was  given  or  could  be  inferred  from  cir- 
cumstances, and  the  waiver  could  be  by  the  company  or  any  of  its 
authorized  agents.  This  is  too  well  settled  to  be  longer  the  subject 
of  discussion  or  dispute.  Ooit  v.  TJis  Nat.  Protection  Ins,  Co ,  25 
Barb.  189 ;  The  Trustees  of  First  Bap.  Church  v.  Tlie  Brooklyn  F. 
Ins.  Co.,  19  N.  Y.  305  ;  Sheldon  v.  Tlie  Atlantic  F.  d  M.  Ins.  Co^ 
26  id.  460 ;  Wood  v.  Poughkeepsie  Mut.  Ins.  Co.,  32  id.  619 ;  Boehen 
V.  Williamslmrgh  Ins.  Co.,  35  id.  131.  In  the  case  from  19  N.  Y., 
Judge  CoMSTOCK  says:  ^'A  provision  in  a  policy  already  executed 
and  delivered,  so  as  to  bind  the  company,  declaratory  of  a  condition 
that  premiums  must  be  paid  in  advance,  manifestly  has  no  effect^ 
except  to  impart  convenient  information  to  persons  who  may  wish 
to  be  insured.  As  such  a  provision  in  the  policy  in  question  could 
have  no  effect  upon  the  delivered  and  perfect  contract  in  which  it 
was  contained,  so  it  could  have  none  to  prevent  the  same  parties 
from  making  such  future  contract  as  they  pleased.  In  any  subse- 
quent agreement  for  a  renewal  or  continuation  of  the  risk,  it  was 
competent  for  the  parties  to  contract  by  parol  and  to  waive  the 
payment  in  cash  of  the  premium,  substituting  therefor  a  promise 
to  pay  on  demand  or  at  a  future  day.  Proof  of  such  an  agreement 
would  have  no  tendency  to  contradict  or  to  change  the  written  policy 
already  in  force  between  the  parties,  and  which  would  be  wholly 
spent  before  the  new  agreement  could  take  its  place." 

We  must  infer  that  John  Whelp  had  all  the  power  of  ordinary  in* 
lurance  agents.  He  had  acted  for  this  company  for  nine  or  ten  yean 
in  procuring  risks  for  it  and  in  delivering  policies  and  renewal  cer- 
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tificates.  His  name  was  indorsed  upon  the  original  policy  as  the  com- 
pony's  agent  It  was,  therefore,  according  to  the  decisions  above  cited, 
as  competent  for  him  to  waive  the  condition  of  prepayment  as 
for  any  other  officer  or  agent  of  the  company.  But  conceding 
this,  it  is  claimed  on  the  part  of  the  appellant  that  his  son,  Charles 
Whelp,  had  no  authority  to  waive  the  prepayment  of  the  premium 
10  as  to  bind  the  company.  Charles  had  been  the  clerk  and  assist- 
ant of  his  father  for  three  or  four  years.  He  had  procured  policies 
and  renewal  certificates  from  the  company  and  frequently  delivered 
them  to  the  persons  insured,  waiving  prepayment  of  the  premiums. 
All  this  he  did  with  the  knowledge  and  assent  of  his  father,  and 
hence  we  must  infer  that  he  was  authorized  by  his  father  to  do  it 
The  agency  of  John  Whelp  was  not  such  as  to  require  his  personal 
attention  to  all  the  details  of  the  business  intrusted  to  him.  We 
know,  according  to  the  ordinary  course  of  business,  that  insurance 
agents  frequently  have  clerks  to  assist  them ;  and  that  they  could 
not  transact  their  business  if  obliged  to  attend  to  all  the  details  in 
person,  and  these  clerks  can  bind  thoir  principals  in  any  of  the  busi- 
ness which  they  are  authorized  to  transact  An  insurance  agent 
can  authorize  his  clerk  to  contract  for  risks,  to  deliver  policies,  to 
collect  premiums  and  to  take  payment  of  premiums  in  cash  or 
securities,  and  to  give  credit  for  premiums,  or  to  demand  cash ;  and 
the  act  of  the  clerk  in  all  such  cases  is  the  act  of  the  agent,  and 
binds  the  company  just  as  effectually  as  if  it  were  done  by  the  agent 
in  person.  The  maxim  of  delegatus  non  potest  delegare  does  not 
apply  in  such  a  case.  Story  on  Agency,  §  14.  If  the  agent  or  his 
clerk  waive  the  prepayment  of  premiums  without  authority  from 
the  company,  it  can  lose  nothing,  as  the  agent  becomes  responsible 
for  the  amount  of  the  premiums,  as  if  the  same  had  been  paid  to 
him  in  cash. 

There  is  another  reason  for  holding  the  company  bound  by  the 
act  of  Charles  Whelp  in  waiving  prepayment  of  the  premiunL 
It  delivered  to  him  the  renewal  certificate,  and  thus  clothed  him 
with  apparent  authority  to  deliver  the  same  to  the  assured.  If  he 
had  delivered  it  to  them  without  exacting  payment  of  the  premium 
or  saying  any  thing  about  it,  according  to  the  cases  above  cited,  it 
would  have  been  inferred  that  prepayment  was  waived,  and  the 
company  would  have  been  bound.  If  his  mere  silent  delivery 
would  have  had  this  effect,  much  more  will  his  express  waiver  make 
Ui^  renewal  effectual  to  bind  the  company. 
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There  was  some  eyidence  tending  to  show  that  the  phuntifh 
accepted  the  certificate,  and  that  it  was  arranged  that  Ghaiies 
Whelp  should  hold  it  for  them  until  a  future  day,  when  they  would 
pay  the  premium.  Hence  the  court  committed  no  error  in  the 
refusal  to  dismiss  the  complaint,  and  in  the  charge  to  the  jury. 

The  judgment  must,  therefore,  be  affirmed  with  costs. 

All  concurring. 

JudgmmU  nffirmBd. 


Mabshall  y.  Mebgh  et  oL 

((nN.T.UO.) 
AttoTMy'i  lion. 

Where  a  Jadgment  Ib  reooTered  for  oosts  only^^he  Judgment  debtor  is  be  and 
to  take  notice  of  the  lien  of  the  attornej  of  the  jadgment  creditor  thereon, 
and  cannot  satisfy  the  judgment  by  paymeot  to  any  one  but  the  attorney. 
Otherwise  where  the  judgment  is  for  damages  and  costs.  Eabl,  C,  dissent 
ing. 

If  the  attorney  claims  compensation,  beyond  the  taxed  costs,  under  an  agree- 
ment, with  his  client,  express  or  implied,  his  lien  for  such  compensation  can 
be  protected  against  a  payment  to  the  cUent,  only  by  notice  to  the  judgment 
debtor. 

Appeal  from  an  order  of  the  superior  court  of  the  city  of  Buf- 
falo, made  at  a  general  term,  denying  a  motion  made  by  H.  G.  Day, 
the  attorney  of  record,  for  the  plaintiff,  for  an  oider  setting  aside, 
or  yacating,  the  satisfaction  of  the  judgment  in  the  action,  to  the 
extent  of  his  interest,  as  such  attorney,  in  the  judgment,  and  for 
leaye  to  issue  execution  on  the  judgment,  for  that  amoant. 

In  Mafch,  1859,  Marshall,  the  plaintiff,  haying  a  claim  against 
the  defendants,  made  an  arrangement  with  Day,  that,  if  he  '^  would 
sue  and  collect  '^  the  claim,  without  costs  to  him  (Marshall),  he 
would  allow  him  one-half  thereof.  Day  sued  the  defendants,  and, 
in  May,  1859,  recoyered  a  judgment  against  them,  for  tl,033.84, 
damages,  and  t86.03,  costs,  and  attempted  to  collect  the  same,  but 
was  unsuccessful.  In  February,  1866,  he  issued  an  aZia« execution ; 
when  he  learned,  for  the  first  time  that,  in  May,  1863,  the  plain* 
tiff  had  satisfied  the  judgment  The  defendants  were  insolyent  at 
the  time  the  jadgment  was  recoyered,  and  remained  so  until  after 
it  was  satisfied.      The  defendants,  in  making  a  compromise  with 
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their  creditors,  in  1863,  paid  the  plaintiff,  in  full  satisfaction  of 
the  jndgment,  t250. 

^he  motion  of  Day  was  founded  upon  his  aflSdayit,  and  opposed 
by  affidavits  made  by  the  defendants,  and  the  plaintiff.  Day  alleged, 
in  his  affidavit;  that,  in  1859,  he  informed  H.  T.  Meech,  one  of  the 
defendants,  that  he  owned  one-half  of  the  judgment  This  war 
denied  by  Meech,  in  his  affidavit  The  court,  at  special  term^ 
appointed  a  referee  to  inquire,  and  report  whether  either  of  the 
defendants  had  notice  of  Day's  interest  in  the  judgment  The  ref- 
eree reported  the  evidence  taken  by  him,  with  his  finding  that  it 
was  true,  that  H.  T.  Meech  had  the  alleged  notice.  H.  T.  Meech 
was  merely  surety  for  his  son,  Henry  L.  Meech,  on  the  obligation 
upon  which  the  judgment  was  recovered.  Marshall  swore,  in  hie 
affidavit,  that  he  was  responsible,  and  able  to  pay  any  just  or  legal 
claim  which  his  attorney.  Day,  had  against  him,  for  services  ren« 
dered  for  him  in  the  action. 

Dav  was  the  present  appellant,  and  the  defendants  the  respond- 
eucs. 

H.  0.  Day,  for  appellant  As  between  the  parties  to  a  judg- 
ment and  the  attorney,  the  latter  is  the  assignee  of  the  judgment, 
to  the  extent  of  his  costs.  Rooney  v.  Secoivd  Avenue  R,  R.  Oo.,  1»S 
N.  Y.  368 ;  Read  v.  Dupper,  6  Term  R  361 ;  Ely  v.  Cooke,  28  N.  Y 
365,  371;  McGregor  v.  Comstock,  28  id.  237;  HatgAt  y.  Holcanib, 
16  How.  Pr.  173  ;  Fox,  E^r,  etc^  v.  Fox,  24  id.  409.  If,  aftei 
notice  from  the  attorney,  the  debtor  pays,  he  does  so  at  his  peril, 
Field  V.  Mayor,  etc^  N.  F.,  6  N.  Y.  179 ;  Hall  v.  aty  of  Buffalo, 
1  Eeyes,  193. 

Delavan  F,  Clark,  for  respondents.  Day  has  no  lien  at  law 
that  would  enable  him  to  control  the  judgment  or  the  plaintiff  in 
the  action.  Barker  v.  St.  Quentin,  12  M.  &  W.  441 ;  Wright  v. 
Cobleigh,  21  N.  H.  339 ;  Foote  v.  Lathrop,  41  N.  Y.  361.  MarshalJ 
had  a  right  to  release  the  defendants  firom  the  judgment  without 
regard  to  Day.    Satterlee  v.  Jones,  3  Duer,  117. 

Earl,  0.  The  appellant  made  the  motion  to  set  aside  the  satis- 
faction of  the  judgment  in  this  action,  to  the  extent  of  his  interest 
therein  as  attorney  for  plaintiff  and  also  for  leave  to  issue  execu* 
tion  on  the  judgment  to  ooUect  his  interest  therein.  The  motion 
was  denied  at  the  special  term,  and  the  order  of  the  special  term 
was  affirmed  at  general  term.    No  opinion  was  written  at  eithei 
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term,  and  we  are,  therefore,  without  the  precise  grounds  upon 
which  the  relief  was  denied. 

It  has  long  been  settled  that  an  attorney  has  a  lien  for  his  costs 
and  compensation  upon  the  judgment  recoYered  by  him.  Ward  v. 
Syme.  9  How.  Pr.  16 ;  Haighi  v.  Holconiby  16  id.  173;  Fox  v.  Jf\)t, 
26  id.  409 ;  Read  v.  Dupper,  6  T.  R  136 ;  Rooney  v.  Second  Ave. 
R.  R.  Co.,  18  N.  Y.  368 ;  Ely  v.  Cooke,  28  id.  365 ;.  McGregor  v. 
Comstocky  28  id.  237.  Such  a  lien  existed  before  the  Code,  and  is 
not  affected  by  any  provision  of  the  Code.  The  lien  exists  not  only 
to  the  extent  of  the  costs  entered  in  the  judgment,  but  for  any  sum 
which  the  client  agreed  his  attorney  should  have  as  a  compensatior 
for  his  senrices.  To  the  amount  of  such  lien,  the  attorney  is  to  be 
deemed  an  equitable  assignee  of  the  judgment  To  the  extent  of  the 
taxed  costs  entered  in  the  judgment,  the  judgment  itself  is  legal 
notice  of  the  lien,  and  this  lien  cannot  be  discharged  by  payment 
to  any  one  but  the  attorney.  The  judgment  debtor  pays  these 
3osts  to  the  party  at  his  peril.  But  if  the  attorney  claims  compen- 
sation beyond  the  taxed  costs,  under  some  agreement  with  his 
client,  express  or  implied,  his  lien  for  such  compensation  can  be 
protected  against  payment  to  the  client  only  by  notice  to  the  judg- 
ment debtor. 

Here  there  was  no  dispute  as  to  the  amount  of  the  compensation. 
The  attorney  was  to  have  one-half  of  the  amount  received.  The 
only  controversy  upon  the  motion  was  as  to  notice  to  the  defend- 
ants. In  the  affidavits,  notice  was  alleged  upon  the  one  side  and 
denied  upon  the  other,  and  the  court,  at  special  term,  referred  the 
question  of  notice  to  a  referee.  The  referee,  after  hearing  the  par- 
ties orally,  and  the  same  conflict  appearing  before  him  which  ap- 
peared in  the  affidavits,  found  that  the  notice  had  been  given  as 
alleged  by  the  attorney,  and  reported  his  finding,  with  the  evidence, 
to  the  court  This  reference  was  merely  to  inform  the  conscience 
of  the  court.  The  finding  of  the  referee  did  not  conclude  it  It 
could  adopt  and  act  upon  it  or  could  disregard  it,  and  draw  its  own 
conclusions  from  the  evidence.  The  affidavits,  the  evidence  taken 
by  the  referee  and  the  finding  of  the  referee,  were  all  before  the 
court,  and  it  was  still  a  question  of  dispute  and  conflict,  and  as  such 
it  comes  before  us.  The  courts  below  probably  held  that  the  notice 
was  not  satisfactorily  shown,  and  I  see  no  reason  for  disturbing  thii 
conclusion. 

No  error  was,  therefore,  committed  in  denying  the  motion,  ao  fai 
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A8  relates  to  all  the  claim  of  the  attorney  beyond  the  taxed  bill  of 
costs.  But  I  see  no  answer  to  the  motion  to  the  extent  of  the  taxed 
costs.  As  to  them,  the  attorney's  lien  and  the  legal  notice  to  the 
defendants  were  perfect  But  my  brethren  differ  with  me  as  to  the 
taxed  cost&  They  hold  that  when  the  judgment,  as  in  this  case, 
h  for  both  costs  and  damages,  it  is  not  of  itself  notice  of  the  lien  of 
the  attorney  for  the  taxed  costs,  and  that  it  furnishes  such  notice 
only  in  case  it  is  recorered  solely,  for  costs. 

The  order  must,  therefore,  be  affirmed  with  costs. 

All  concurring. 

Order  affirmstL 


Belosb  t.  DufTSMOBB,  President  of  Adams   Express  Company, 

appellant 

(U  N.  T.  108.) 
Common  earrien  —  wpreu  oomparUes — UmUaHcn  of  UabdUif, 

PUintiff  delivered  to  defendant  for  transportation  a  trunk,  and  received  a 
receipt  which  provided  that  the  plaintiff  in  case  of  loos,  should  not  demand 
heyond  the  sum  of  fiftj  dollars,  fixed  as  the  value  of  the  article  forwarded, 
imless  otherwise  expressed.  ffM  (1),  that  it  was  a  presumption  of  law 
that  plaintiff  was  acquainted  with  the  contents  of  the  receipt,  and  (2),  that 
hj  accepting  the  receipt  the  plaintiff  assented  to  and  was  bound  bj  its  con- 
ditions. 

Appeal  by  the  defendant  from  an  order  of  the  supreme  court» 
made  at  a  general  term,  in  the  first  district,  setting  aside  a  verdict 
in  favor  of  the  defendant,  and  granting  a  new  triaL  S.  C,  51  Barb. 
69 ;  34  How.  Pr.  421. 

The  action  was  brought  to  recover  the  value  of  a  trunk  and  its 
contents,  delivered  by  the  plaintiff's  wife  to  the  Adams  Express 
Company,  for  transportation,  but  which  never  reached  the  place  of 
destination. 

On  the  4th  of  May,  1864,  six  trunks  and  three  boxes  were  deliv- 
ered by  the  plaintiff's  wife  to  the  express  company,  to  be  carried 
from  Baltimore,  Maryland,  to  Newport,  Bhode  Island.  On  receiv* 
ing  the  trunks  and  boxes,  the  company  gave  a  receipt  therefor,  con- 
taining this  provision :  **  It  is  a  part  of  the  consideration  of  this 
Qontract,  and  it  is  agreed  that  the  said  express  company  are  forward* 
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ers  only,  and  are  not  to  be  held  liable  or  responsible  for  any  loss  or 
damage  to  said  property  *  *  *  arising  from  the  dangers  of 
railroads,  ocean  or  rirer  navigation^  steam,  fire  in  stores,  depots,  or 
m  transit,  leakage^  breakage,  pr  from  any  canse  whatever,  unless,  in 
every  case,  the  same  be  proved  to  have  occurred  from  the  fraud  or 
gross  negligence  of  said  express  company  or  their  servants ;  nor,  in 
any  event,  shall  the  holder  hereof  demand  beyond  fifty  dollars, 
at  which  the  article  forwarded  is  hereby  valued,  unless  otherwise 
herein  expressed,  is,  unless  specially  insured  by  them,  and  so  speci- 
fied in  this  receipt,  which  insurance  shall  constitute  the  limit  of  the 
liability  of  the  Adams  Express  Company/' 

The  receipt  did  not  express  any  valuation  of  the  property  deliv- 
ered, nor  of  any  part  thereof;  nor  that  the  same,  or  any  portion 
thereof,  had  been  specially  insured. 

One  of  the  trunks,  containing  wearing  apparel  to  the  value  of 
t467,  was  lost  On  the  trial,  the  counsel  for  the  defendant  objected 
to  the  admission  of  the  receipt  in  evidence,  on  the  ground  that  there 
was  no  proof  that  knowledge  of  the  contents  of  said  receipt  was 
ever  brought  home  to  the  plaintiff,  and  he  insisted  that  evidence 
beyond  the  receipt  itself,  on  that  point,  should  be  adduced.  But 
the  court  held  that  the  taking  of  the  receipt  by  the  plaintiff's  wife, 
when  she  delivered  the  trunks  to  the  express  agenty  was  evidence 
that  she  then  knew  its  contents,  and  overruled  the  objection,  and 
allowed  the  receipt  to  be  read  in  evidence,  against  the  defendant's 
exception. 

The  plaintiff's  counsel  offered  to  prove  negligence  on  the  part  of 
the  defendant^  in  insisting  that  it  had  been  guilty  of  gross  negligence 
and  carelessness.  But  the  court  excluded  such  proof,  and  held  that 
the  receipt  was,  to  all  intents  and  purposes,  a  contract  between  the 
parties;  and  that  the  defendant  was,  by  it,  excused  from  all  liabil- 
ity, except  as  stated  in  the  receipt  Exception.  The  counsel  then 
asked  the  court  to  charge  the  jury  on  certain  propositions  as  to  the 
validity  of  the  receipt,  and  its  legal  effect  and  validity  as  against 
the  plaintiff,  involving  substantially  the  same  objections  that  were 
raised  against  its  admissibility  in  evidence.  The  request  was 
refused,  and  exception  taken. 

After  refusing  a  request  by  the  plaintiff's  counsel  to  go  to  the  jury 
on  the  question  of  gross  negligence,  the  court  charged  the  jury  that 
the  contents  of  the  receipt  were  a  contract  binding  on  the  plaintiff* 
and  limited  the  liability  of  the  express  company,  and  of  the  defend* 
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ant,  for  any  loss  of,  or  damage  to,  any  of  the  oontents  of  either  of 
the  trunks  or  boxes  specified  therein,  to  the  snm  of  fifty  dollars ; 
and  directed  the  jury  to  find  a  rerdiot  for  the  plaintiff  for  fifty  dol- 
lars, principal,  with  interest  from  the  date  of  the  receipt.  Excep- 
tion taken. 

The  conrt  ordered  the  exceptions  to  be  heard,  in  the  first  instance^ 
at  a  general  term,  and  that  judgment  be,  in  the  meantime,  suspended. 

John  H.  Jteynolds,  for  appellant. 

Rowland  M.  Halt,  for  respondent.  Common  carriers  cannot  relieve 
themselves  from  liability  by  notice,  even  when  it  is  brought  to  the 
knowledge  of  the  party  intrusting  the  property  to  their  care.  Blos- 
som V.  Dodd,  43  N.  Y.  26.4 ;  Dorr  v.  JV.  /.  S.  Nav.  Co,,  1  Kern.  485 ; 
Rawson  v.  Penn,  R.  R,  Co,,  Com.  App.  1872 ;  Hollister  v.  Nowlen, 
19  Wend.  234.  There  was  no  contract  limiting  the  defendant's 
responsibility  in  the  present  case.  Buckland  v.  Adams  Ex,  COf,  97 
Mass.  124;  Perry  v.  Thompson,  98  id.  249.  To  prove  such  a  con- 
tract, sometimes  more  is  necessary  than  the  mere  fact  of  the  accept- 
ance by  the  plaintiff,  as  a  receipt,  a  paper  containing  a  notice  claimed 
to  constitute  a  contract  Blossom  v.  Dodd,  43  N" .  Y.  264 ;  Grace  v. 
Adams,  100  Mass.  560 ;  Camden,  etc,  R.  R,  Co.  Y,Baldauf,  16  Penn. 
St  67 ;  Meyer  v.  Hariiden  Exp,  Co.,  24  How.  Pr.  290 ;  Perrifs  Cases^ 
98  Mass.  249 ;  LimJmrger  v.  Westcott,  49  Barb.  283  ;  Adams  Exp.  Co, 
V.  Haynes,  42  111.  89.  The  carrier  could  in  no  event  limit  his  lia- 
bility for  fraud  or  gross  negligence.  OuiUaume  v.  ffam.  <&  Am,  P. 
Co,,  42  N.  Y.  212 ;  Sieinweg  v.  Erie  R,  Co,,  43  id.  123 ;  M&r- 
chants'  Bh.  v.  N,  J.  8.  Nav.  Co,,  6  How.  344 ;  York  Co,  v.  Cent,  R. 
R.  Co.,  3  Wall.  109;  Farnham  v.  Camden,  etc,  R-.  R.  Co.,  55  Penn. 
St  53. 

LoTT,  Ch.  C.  The  exceptions  taken  on  the  trial  present  two  ques- 
tions :  1st  As  £0  the  admissibility  of  the  contract  in  evidence,  and, 
2d.  As  to  its  legal  effect 

Two  objections  were  raised  by  the  plaintiff  against  its  admission 
as  competent  proof;  one  was  the  want  of  a  XT.  S.  revenue  stamp. 
That  is  not  presented  in  the  points  of  the  respondent  on  this  argu- 
ment, and  is,  I  presume,  abandoned.  If  not,  it  will  be  sufficient  to 
say  that  the  stamps  affixed  on  the  trial,  in  the  presence  of  the  court, 
supplied  the  want,  under  the  163d  section  of  the  act  of  oongrow  of 
June  30,  1864.  13  IJ.  S.  Stats,  at  Large,  295. 
Vol.  X.  —  78 
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The  other  objection  was  that  there  was  no  evidenoe  adduced  that 
the  knowledge  of  the  contents  of  the  receipt  was  ever  brought  home 
to  the  plaintiS,  and  it  was  insisted  that  evidenoe  beyond  the  receipt 
itself  on  that  point  should  be  adduced. 

This  position  is  untenable.  The  presumption  of  law  is,  that  a 
party  receiving  an  instrument^  in  the  transaction  of  any  business,  is 
acquainted  with  its  contents. 

It  is  not  shown,  nor  is  there  any  evidence  whatever  warranting 
the  inference,  that  the  wife  of  the  plaintiff,  when  she  took  the 
receipt,  did  not  know  and  was  not  fully  informed  of  what  provisions 
it  contained  and  fully  understood  them.  The  instrument  itself 
bears  on  its  face  notice  that  it  is  not  merely  a  receipt  for  goods,  in 
the  ordinary  acceptation  of  the  term.  It  is  of  considerable  length, 
containing  several  consecutive  provisions,  and  the  one  in  question 
is  immediately  after  the  acknowledgment  that  the  articles  were 
received  for  transportation,  and  a  party  receiving  that  acknowledg- 
ment would  naturally  direct  his  attention  to  what  follows  it,  and 
read  it ;  and  I  find  no  proof  showing  or  tending  to  show  that  it  was 
not  all  read  and  understood.  So  far  as  the  case  shows,  the  business 
was  transacted  with  due  care  and  deliberation  by  the  plaintiff's  wife, 
jmd  there  was  no  fraud,  imposition,  concealment  or  improper  prao- 
tioe  or  conduct  of  any  kind  on  the  part  of  the  express  company  or 
its  agents  in  the  progress  of  the  transaction,  and  I  am  not  aware 
of  any  rule  or  principle,  nor  has  the  counsel  of  the  plaintiff  advised 
or  informed  us  of  any,  which  requires  a  party  giving  an  instrument 
to  another,  declaratory  of  their  mutual  rights  and  obligations,  to 
prove  affirmatively  that  the  person  receiving  or  accepting  it  had 
knowledge  of  its  contents,  in  the  absence  of  any  proof  or  circum- 
stances either  to  raise  the  presumption  or  inference  of  the  want  of 
such  knowledge,  or  in  any  manner  tending  to  impeach  the  bona  fides 
of  the  transaction. 

This  case  is  entirely  different  in  its  material  facts  and  circum- 
stances from  that  of  Blossom  v.  Doddy  43  N.  T.  (4  Hand),  264, 
cited  by  the  respondent's  counseL  From  the  facts  disclosed  therein, 
it  appeared  that  a  passenger  in  a  railroad  car,  dimly  lighted  by  a 
single  light  at  one  end,  delivered  two  baggage  checks  to  an  express 
messenger  and  received  in  return  a  card  or  receipt  and  sepaiated 
therefrom  by  a  line  drawn  under  it,  limiting  the  liability  of  the 
company,  printed  in  much  smaller  type  than  the  rest  of  the  caid  of 
receipt    It  was  not  read  by  the  passenger,  and  was,  in  fact,  illegible 
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where  he  was  sitting.  The  card  or  ticket  was  not  signed  hy  any  one 
and  did  not  appear  like  a  contract,  and  wonld  not,  from  its  general 
appearance,  be  taken  for  any  thing  more  than  a  token  or  check, 
denoting  the  nnmbers  of  the  baggage  checks  received,  to  be  nsed 
'or  the  identification  of  the  baggage  on  its  delivery,  and  Jndge 
Church,  in  the  conclusion  of  his  opinion,  says  that  no  contract 
was  proved : 

1st.  Because  it  was  obscurely  printed. 

2d.  Because  the  nature  of  the  transaction  was  not  such  as  neces- 
sarily charged  the  plaintiff  with  knowledge,  that  the  paper,  was  a 
contract;  and 

3d.  Because  the  circumstances  attending  the  delivery  of  the  card 
repelled  the  idea  that  the  plaintilBf  had  such  knowledge  or  assented 
to  the  terms  of  the  alleged  contract 

In  the  case  under  review,  the  plaintiff's  wife  received  the  instru- 
ment as  evidence  of  the  fact  that  the  property  was  delivered  by  her 
for  transportation  as  freight,  and  not  merely  as  the  ordinary  baggage 
of  a  passenger  ;  and  the  learned  judge,  in  that  opinion,  fully  recog- 
nizes the  rule  that  a  person  receiving  a  bill  of  lading  on  the  delivery 
of  property  to  a  carrier  for  transportation  in  the  ordinary  and  usual 
course  of  business,  knows  that  it  is  a  contract  containing  the  terms 
and  conditions  upon  which  it  is  to  be  carried,  and  he,  by  the  accept* 
ance  of  it,  assents  to  those  terms  and  conditions. 

It  follows  as  a  concrusion,  from  what  has  been  said,  that  there 
was  no  error  committed  in  permitting  the  instrument  in  question 
to  be  read  in  evidence. 

2.  Its  effect  will  now  be  considered.  The  parties  appear  to  agree 
upon  two  propositions,  as  established  by  the  decisions  of  the  courts 
in  this  State : 

1st.  That  the  appellant,  the  Adams  Express  Company,  is  a  com- 
mon carrier. 

2d.  That  common  carriers  may  limit  their  liability  by  express 
contract 

The  question  then  arises,  whether  there  was  such  a  contract  in 
this  case.  The  instrument  relied  on  as  evidence  of  the  contract,  as 
has  already  been  stated,  does  not  merely  acknowledge  the  delivery 
and  receipt  of  the  property  in  question  to  the  express  company  for 
transportation,  but,  in  connection  therewith,  it  is  declared  to  be  a 
part  of  the  terms  and  conditions  on  which  it  was  received  that  the 
company  was  not  to  be  responsible  for  loss  and  damages  resulting 
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from  certain  specified  causes,  unless  proved  to  have  occurred  from 
fraud  or  gross  negligence  of  the  company  or  its  agents ;  and  tha* 
the  holder  thereof  should  not,  in  any  event,  demand  beyond  the  sun 
of  fifty  dollars,  fixed  as  the  value  of  the  article  to  be  carried,  unless 
otherwise  expressed.  A  party  accepting  such  an  instrument,  as  has 
been  already  shown,  declares  his  assent  by  such  acceptance,  to  those 
terms  and  conditions.  They  thereby  become  obligatory  on  boih 
parties,  and  prescribe  their  mutual  rights  and  obligations. 

On  the  application  of  that  rule  to  this  case,  the  plaintiff  assented 
(by  omitting  to  have  a  different  value  expressed  in  the  instrument) 
to  the  valuation  of  the  property  in  question  at  the  sum  of  fifty 
dollars,  and  to  the  restriction  and  limitation  of  his  claim  and  demand 
for  damages,  in  case  of  its  loss,  at  that  sum.  Such  liquidation  of 
its  value  was  for  the  advantage  of  both  parties,  to  guard  against 
controversy  or  difference  of  opinion  in  estimating  it,  in  case  of  loss 
and  damage,  and  as  a  protection  against  fraud.  It  is  reasonable  to 
assume  that  the  price  or  compensation  for  the  transportation  of 
property  has  relation  to  the  restricted  or  limited  liability  assumed 
on  agreeing  to  transport  it,  and  is  to  a  great  degree  regulated  and 
gnuluated  by  its  value ;  and  if  a  party  only  pays  the  price  fixed  for 
articles  of  small  value,  or  estimated  at  a  low  sum,  he  himself  bears 
all  risks  beyond  that  value  or  price.  The  plaintiff  in  this  case  must 
)>e  assumed  to  have  paid  freight  on  the  trunk  in  question  and  its 
contents,  worth  $467,  at  the  rate  prescribed  for  an  article  not 
exceeding  fifty  dollars  in  value.  He  was  then  willing  and  agreed 
to  assume  all  risks  for  the  excess  in  value,  and  to  relieve  the  com- 
pany from  all  liability  on  account  thereof  beyond  that  sum.  He 
can  with  no  more  propriety  or  justice  claim  remuneration  therefor 
than  the  company  could  demand  additional  freight  thereon. 

The  rulings  of  the  judge  at  the  circuit  were  in  accordance  with 
those  principles,  and  the  general  term  appear  to  have  placed  their 
decision,  in  directing  a  new  trial,  on  the  ground  that  the  provision 
to  which  I  have  above  referred,  although  contained  in  the  receipt 
itself,  was  a  notice  merely,  which  it  is  said,  in  the  opinion  of  the 
court,  ''at  most  is  only  a  proposal  for  a  special  contract  which 
requires  the  assent  of  the  other  party."  The  material  fact  in  this 
ease  appears  to  be  entirely  overlooked,  that  the  plaintiff,  by  accept* 
ing  the  receipt  as  evidence  of  the  defendant's  obligation  and  liability, 
gave  his  assent  to  what  was  considered  as  a  proposal,  and  to  all  itd 
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tenns  and  conditions^  and  that  it  thereby  became  operatiye  and 
effectual  as  a  contract. 

The  views  above  expressed  show  that  the  order  of  general  temif 
in  setting  aside  the  verdict  and  ordering  a  new  trials  was  erroneous. 
It  must^  therefore,  be  reversed  and  judgment  on  the  verdict  must 
be  rendered  against  the  defendant,  with  the  costs  of  both  appeals 
to  the  appellant 

All  concurring. 

Ord^t  reversed,  and  judgment  aoeordingljf. 


SoHWBBiK  ei  dl.  V.  McEib  et  al^  appellants. 

(51N.T.180.) 
Bended  warehaueemen — UabilUy  for  losses  by  burgtarp  —  irUerest  as  demagee, 

Thft  pTOYision  in  the  act  of  oongiess  of  March  28, 1854,  that  goods  deposited  in 
a  private  bonded  warehouee,  shall  be  at  the  exdusiye  riflk  of  the  owner  oi 
importer,  was  for  the  exclusive  benefit  of  the  U.  S.  government,  and  does  not 
relieve  a  warehouse  keeper  from  the  dutv  of  exercising  ordinary  care  aud 
prudence  in  protecting  goods  committed  to  his  keeping,  nor  from  the  obliga. 
tions  of  other  warehousemen  to  their  patrons. 

Where  goods  have  been  deposited  with  bonded  warehousemen,  upon  which  the 
duties  have  been  paid,  their  failure  to  deliver  them  when  demanded,  ca0t» 
upon  them  the  onus  of  accounting  for  the  same.  And,  in  an  action  against 
them  for  refusing  to  deliver  the  goods,  interest  upon  their  value  is  a  proper 
item  of  damages. 

In  such  an  action,  the  defendants  gave  evidence  tending  to  show  that  their 
warehouse  was  broken  open  aud  the  goods  removed  by  burglars,  although 
the  defendants  had  used  reasonable  precautions  to  protect  their  warehouse 
from  burglars.  The  court  charged  the  jury,  in  substance,  that,  to  make  this 
defense  available,  the  evidence  must  be  such  that  from  it  they  could  fairly 
assume  that  the  goods  were  lost  by  means  of  the  burglary.  HM^  this  charge 
was  not  erroneous. 

Appeal  by  the  defendants  from  a  judgment  of  the  superior  court 
of  the  oity  of  New  York,  at  a  special  term,  aflBrming  a  judgment  in 
fkvor  of  the  plaintiffs,  entered  upon  a  verdict.    S.  C,  5  Bob.  404. 

The  action  was  brought  against  the  defendants,  as  warehousemen, 
for  a  refusal  to  deliver  goods  deposited  with  them. 
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The  defendants,  in  April,  1864,  were  keepers  of  a  warehouse  in 
Uie  city  of  New  York,  known  as  a  private  bonded  warehouse,  estab- 
lished tinder  the  act  of  congress  of  March  28,  1854^  *'  to  extend  the 
warehousing  system  by  establishing  prirate  warehouses,  and  foi 
other  purposes."  During  that  month  the  plaintiffs  deposited,  on 
storage  with  the  defendants,  at  their  warehouse,  a  quantity  of  cigars, 
subject  to  the  lien  of  the  United  States  goyemment  for  duties.  Such 
duties  were  afterward  paid  by  the  plaintiffs,  and  the  cigars  dis- 
charged of  all  lien  therefor ;  and  all  of  them,  except  fifty -two  boxes^ 
were  subsequently  delirered  to  and  removed  by  the  plaintiffs,  who 
demanded  the  remaining  fifty-two  boxes  of  the  defendants,  who  did 
not  deliver  them. 

When  the  plaintiffs  rested,  the  defendants  moved  for  a  nonsuit, 
upon  the  grounds :  Isi  That  the  plaintiffs  had  not  shown  negli- 
gence on  the  part  of  the  defendants;  2d.  That,  by  the  laws  of  the 
United  States,  the  storehouse  keeper  and  the  proprietor  of  the  United 
States  bonded  warehouse  are  made  joint  custodians  of  the  goods 
stored,  and,  hence,  an  action  would  not  lie  against  the  latter ;  3d. 
Because,  by  the  laws  of  the  United  States,  all  goods  placed  in  a 
United  States  bonded  warehouse  are  declared  to  be  at  the  risk  and 
expense  of  the  owner,  importer  or  consignor.  The  motion  was  denied, 
and  the  defendants  excepted. 

The  defendants  gave  evidence  tending  to  show  that  this  building 
was  in  all  respects  a  first-class  warehouse,  as  good  as  any  other  in 
use ;  that  the  cigars  in  question  were  removed  therefh)m  by  bur- 
glars, who  entered  through  what  the  evidence  also  tended  to  prove 
was  a  well-constructed  scuttle,  well  fastened  by  an  iron  bar,  hasps, 
staples  and  padlocks  on  the  inside.  When  the  evidence  closed,  the 
defendants'  counsel  asked  the  court  to  charge  the  several  proposi- 
tions previously  stated  as  grounds  for  a  nonsuit,  and  the  following 

'^  1st.  That  the  defendants  are  not  liable  in  this  action  to  the 
plaintiffs,  if  the  goods  in  question  were  lost  or  destroyed  otherwise 
than  by  the  gross  negligence  of  the  defendants,  their  agents  or  serv- 
ants. 

**  2d.  That  if  the  goods  were  stolen  by  burglars  breaking  into  the 
store  at  night,  through  the  scuttle,  after  it  was  closed  for  the  night, 
the  defendants  were  not  responsible. 

'*  3d.  That  if  the  storehouse  in  question  was  secured  in  all  respectSi 
and  watched  as  well  as  stores  of  this  description  usually  are,  not- 
withstanding the  goods  were  stolen  f^om  the  store  by  persons  othei 
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than  the  defendants,  or  thoir  agents  or  servants,  the  defendants  aro 
not  liable. 

''4th.  That  if  the  goods  in  question  were  stolen  by  burglars 
breaking  into  the  store  through  the  scuttle  at  night,  after  the  store 
had  been  closed  for  the  night,  and  the  scuttle  at  the  time  of  such 
ourglary  was  well  and  strongly  secured,  as  the  best  secured  scuttles 
)f  similar  warehouses  in  the  city  of  New  York  and  the  adjacent 
cities  of  Brooklyn,  Jersey  City  and  Hoboken  were  then  secured  by 
prudent  proprietors  of  such  warehouses,  the  defendants  are  not  lia- 
ble to  the  plaintiffs  in  this  action. 

*'  5th.  If  the  goods  were  stolen  by  burglars  entering  through  the 
scuttle  at  night,  ordinary  care  on  the  part  of  the  defendants  did  not 
require  that  they  should  ascertain  before  the  burglary  the  best  known 
method  of  securing  the  scuttle  against  burglars,  and  securing  it  in 
that  way. 

"  6th.  The  degree  of  care  required  to  be  exercised  by  a  railroad 
company,  in  proYiding  the  most  approved  and  best  known  inven- 
tions to  prevent  accidents  to  passengers,  is  greater  than  that  required 
of  these  defendants  in  providing  fastenings  or  inventions  to  prevent 
burglars  from  entering  their  store.'' 

The  court  declined  to  charge  as  requested,  and  the  defendants 
excepted.  The  court  then  charged  the  jury  that  a  bonded  warehouse 
keeper  was  liable  for  negligence,  the  same  as  any  ordinary  warehouse- 
man ;  and  if  the  defendants  did  not  do  what  any  ordinary  warehouse 
keeper  should  do,  they  were  liable.  That,  in  determining  the  means 
used  in  protecting  goods  stored  against  loss,  they  were  not  to  occupy 
their  time  in  endeavoring  to  find  out  in  what  form  the  highest  exer- 
tion  of  the  most  acute  intellect  and  experience  would  enable  a  man 
to  devise  means  to  protect  goods  in  a  warehouse  against  danger,  but 
to  determine  what  a  man  would  do  in  the  exercise  of  ordinary  pru- 
dence to  protect  his  property.  That  they  must  be  careful  not  to  eay 
at  once,  ''  such  and  such  things  ought  to  have  been  done,''  because 
ihey  were  suggested  or  then  suggested  themselves  to  them,  but  reflect 
what  a  merely  ordinary  prudent  man  would  do  in  taking  charge  of 
property  of  this  kind,  and  therefore  to  determine  ''  whether  this 
warehouse  was  put  in  proper  condition  such  as  a  prudent  man  taking 
care  of  his  own  goods  in  his  own  warehouse  would  have  put  it,  who 
guarded  and  cared  for  his  own  property.**  ''If  there  is  extra  pre* 
caution  that  a  prudent  man  would  use  as  to  fastenings  or  as  to  the 
use  of  fence,  watch-dogs  or  private  watchmen  outside,  it  was  for 
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ihem  to  say  whether  these  were  snch  things  as  a  prudent  man  would 
use  in  ordinary  cases,  and  whether  the  want  of  snch  safeguards  was 
the  cause  of  the  abstraction  of  the  goods." 

The  court  then  stated  that  the  defendants  had  undertaken  to 
prove  that  there  was  an  act  immediately  connected  with  the  loss  of 
the  goods.  That,  on  the  14th  June,  the  scuttle  of  the  warehoufle 
was  raised  by  the  application  of  great  violence,  and  thereby  afforded 
means  for  some  one  to  descend  into  the  building.  That  they  had 
proofs  of  an  investigation  being  made  into  the  state  of  the  scuttle  ; 
that  it  was  for  them  to  say  whether  the  goods  were  taken  otherwise 
than  by  somebody  through  the  scuttle ;  whether  any  one  descended 
from  that  scuttle,  picked  up  the  cigars  and  took  them  off,  was  for 
the  jury  to  decide,  as  much  as  if  the  party  charged  with  having 
carried  them  off  was  on  trial  for  burglary ;  it  was  for  them  to  say 
whether  there  was  evidence  to  show  that  a  burglary  had  been  com- 
mitted. "  In  other  words,  it  was  for  them  to  determine,  under  the 
testimony,  with  such  light  as  was  thrown  upon  it  by  the  counsel^ 
whether  they  could  fairly  assume  that  any  person  entered  at  that 
time  with  burglarious  intent  and  caused  the  loss  of  the  cigars ;'' 
and  if  they  should  "  find  that  although  these  cigars  were  delivered 
to  the  defendants  and  that  they  have  not  accounted  for  their  loss, 
they  exercised  ordinary  care  on  their  part,  or  the  loss  occurred  with- 
out negligence  by  them,''  they  should  find  a  verdict  for  the  defend* 
ants ;  otherwise,  they  should  find  for  the  plaintiffs  the  value  of  the 
cigars,  with  interest  from  the  time  the  plaintiffs  demanded  them. 

The  defendants  excepted  to  so  much  of  the  charge  as  instructed 
the  jury  that  the  defendants,  as  warehouse  keepers,  were  liable  for 
negligence;  to  so  much  as  instructed  them  that  the  warehouse 
keeper  was  liable  if  he  did  not  do  what  an  ordinary  storehouse 
keeper  ought  to  do  in  taking  care  of  the  goods  in  his  charge ;  to 
so  much  '*  as  required  the  jury  to  decide  whether  the  cigars  were 
lost  by  some  one  descending  through  the  scuttle  and  carrying  them 
off,  the  same  as  if  the  party  who  took  them  was  on  trial  for  bur- 
glary ;  and  to  so  much  as  required  them,  if  they  found  the  defend- 
ants liable,  to  render  a  verdict  for  principal  and  interest''  The  jury 
rendered  a  verdict  in  favor  of  the  plaintifBs  for  11,543.35,  for  which 
sum,  with  costs,  judgment  was  entered 

John  G.  Dimmicky  for  appellants.  Goods  in  a  bonded  warehouBe 
are  at  the  sole  and  exclusive  risk  of  the  owner  or  consignee.  Schmidt 
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?•  Blood,  9  Wend.  268 ;  2  Kent's  Com.,  marg.  p.  566 ;  1  Pars,  on  Cont 
622,  and  cases  cited ;  10  XT.  S.  Stat,  at  Large,  270,  chap.  30,  §§  1,  3, 
8 ;  12  id.  560,  chap.  163,  §  21.  Where  there  is  a  partial  loss  of  the 
goods,  the  onus  probandifBa  to  the  negligence,  is  upon  the  plaintiff; 
in  case  of  a  total  loss  it  is  upon  defendant  Schmidi  y.  Blood,  9 
Wend.  268 ;  PlaU  v.  ffibbard,  7  Cow.  500,  note  a  ;  Hams  v.  Hack- 
wood,  3  Taunt  264 ;  Marsh  v.  Home,  5  B.  ft  0. 322 ;  Clay  y.  Willan, 
1  H.  Bl.  298 ;  Jones  on  Bail.  (2  ed.)  106,  note  40.  This  is  an  action 
in  tort  It  was  error  to  allow  interest  on  the  yalne  of  the  goods. 
Wilson  T.  Conine,  2  Johns.  280 ;  BisseU  v.  Hopkins,  4  Cow.  53 ; 
Hyde  V.  Stone,  7  Wend.  354. 

Albert  Mathews,  for  respondents.  The  burden  of  proof  of  the 
exercise  of  reasonable  care,  and  of  accounting  for  the  loss  of  the 
goods,  rests  with  the  defendants.  WiUard  v.  Bridge,  4  Barb.  367 ; 
Bush  T.  Miller,  13  id.  489 ;  Flatt  v.  Hibbard,  7  Cow.  501 ;  Van  Horn 
V.  Kermit,  4  E.  D.  Smith,  457;  Arent  v.  Squire,  1  Daly,  503;  New- 
stadt  V.  Adains,  5  Duer,  46 ;  Burnell  v.  JV.  Y.  C.  R.  R  Co.,  45  N.  Y. 
189 ;  Beardslee  v.  Richardson,  11  Wend.  26 ;  Beckman  v.  Shouse, 
5  Rawle,  189 ;  Clark  v.  Spence,  10  Watts,  337 ;   Aldeji  v.  Pearson, 

3  Gray,  348;  Logan  v.  Matthews,  6  Penn.  (Barr),  419;  Cox  v. 
i/RiUy,  4  Ind.  371 ;  Bennett  v.  O'Brien,  37  111.  252 ;  Cumins  t. 
Wood,  44  id.  416 ;  Parry  v.  Roberts,  3  Adol.  ft  Ellis,  118 ;  1  Smiths' 
Lead.  Cases  (6th  ed.),  416.  The  fact  that  the  defendants  were 
keepers  of  a  private  bonded  warehouse,  did  not  exempt  them  from 
liability  for  loss  of  the  goods.  Arent  y.  Squire,  1  Daly,  349,  et  seq.j 
Fox  y.  Pruden,  3  id.  187 ;  Qrinnell  y.  Clicks,  MS.  N.  Y.  C.  P., 
Noy.  25, 1865,  Brady,  J.;  Brightly's  U.  S.  Digest,  488,  §§  296-299, 
1222,  §  58.  The  United  States  goyemment  was  under  no  obligation 
to  the  owner  of  the  goods  to  exercise  any  care  oyer  them.  Brissae 
y.  Lawrence,  2  Blatch.  121 ;  Mottram  y.  Heyer,  1  Denio,  483 ;  S.  C, 
5  id  632 ;  Waldron  y.  Rornaine,  22  N.  Y.  368 ;  Cartwright  y.  Wilr 
merding,  24  id.  536 ;  Corkle  y.  Maxwell,  3  Blatchf.  419.  The  true 
measure  of  damages  was  the  yalue  of  the  goods  at  the  time  of  the 
loss,  and  interest  thereon  to  the  time  of  the  trial.    Willard  y.  Bridge^ 

4  Barb.  368 ;  Shennan  y.  Wells,  28  id.  403 ;  Dana  y.  Fiedler,  12  N* 
Y.  51 ;  Andrews  y.  Durant,  18  id.  502. 

Obay,  0.  Nearly  all  the  questions  presented  in  their  yaried  forms 

upon  the  motion  for  a  nonsuit,  and  for  refusing  to  comply  with 

the  defendants'  request  for  instructions  to  the  jury,  as  well  as  upon 
Vol.  X.  — 74 
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the  exceptions  taken,  depend  for  solution  upon  the  question, 
whether,  by  the  act  of  congress  passed  March  28, 1854  (vol  10,  XT.  & 
Statutes  at  Large,  270,  271),  abolishing  the  warehousing  system,  by 
establishing  private  bonded  warehouses,  the  phiinhiffs'  property, 
which  was  placed  in  the  warehouse  kept  by  thu  defendants,  and 
which  remained  there  after  the  lien  thereon  for  government  duties 
had  been  discharged,  was  then  subject  to  the  exclusive  risk  of  the 
plaintiffs;  or,  in  other  words,  whether  the  defendants,  who  were 
entitled  to  receive  from  the  plaintiffs  a  compensation  for  their  ser- 
vices as  warehousemen,  were,  by  that  act,  released  from  the  exer- 
cise of  that  ordinary  care,  which  men  of  common  prudence  would 
have  exercised  under  the  same  circumstances,  in  taking  care  of  their 
own  property.  The  establishment  of  such  warehouses  was  an  experi- 
ment, on  the  part  of  the  government,  for  the  benefit  of  those  whose 
convenience  or  interest  might  be  promoted  by  permitting  their 
goods  to  remain  in  bond  after  the  duties  due  to  the  government 
were  paid ;  beyond  the  duties  due  to  the  government,  it  had  no 
interest  in  the  preservation  of  the  property ;  all  else  belonged  to 
the  importer  or  owner,  and  the  warehousemen,  who  had  a  lien  upon 
them  for  storage.  The  government  was  interested  to  see  to  it  that, 
in  this  new  arrangement,  some  security  should  be  provided  against 
its  loss,  which  might  accrue  on  account  of  any  imports  deposited  in 
any  warehouse  authorized  by  that  act,  and  hence,  it  was  provided 
that  goods  thus  deposited  should  be  at  the  exclusive  risk  of  the 
owner  or  importer.  In  the  prosperity  of  the  warehouse  keepers, 
who,  like  any  other  warehousemen,  should  undertake  the  enterprise 
for  individual  or  private  gain,  the  government  had  no  special  inter- 
est;  and  should  not  be  understood  to  intend  to  relieve  that  class  of 
persons  from  the  perils  of  their  enterprise,  by  denying  to  those 
bound  to  pay  them  for  their  care,  the  right  to  its  exercise.  The 
government  was,  in  this  arrangement,  making  a  bargain,  in  its  own 
behalf;  it  had  no  interest  to  interfere  with  or  make  any  change  in 
the  obligations  of  bonded  warehousemen  to  their  patrons  fW)m  the 
well-understood  obligation  of  any  other  warehousemen  to  their  pat- 
rons, and  the  presumption  is,  that  it  did  not,  and  that  the  risk  pro- 
vided for,  was  for  the  exclusive  benefit  of.  the  government 

When  the  plaintiffs  gave  evidence,  tending  to  show  that  the  fifty- 
two  boxes  of  cigars,  deposited  by  them  with  the  defendants,  and 
upon  which  the  duties  had  been  paid,  had  not  been  delivered  to 
them,  and  proved  that  they  had  demanded  them  of  the  defendants, 
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who  did  not  deliver  them^  it  was  quite  unnecessary  that  they  should 
hare  proved  more.  The  failure  of  defendants  to  produce  the 
cigars  when  demanded,  cast  the  onus  of  accounting  for  them, 
upon  the  defendants.  This  was,  in  substance,  the  ruling  in  the 
oourt  below.  It  has  been  referred  to,  approved  and  the  principle 
established  in  Burnell  v.  I%e  IT.  T.  G.  R.  R.  Qo,,  45  N.  Y.  184, 
189.  The  numerous  requests  for  instruction  to  the  jury,  although 
a  compliance  with  them  was  declined  at  the  moment  they  were 
made,  were  afterward  fully  covered  by  the  instructions,  and  com- 
plied with  so  far  as  a  compliance  was  proper.  Whether  the 
storehouse  in  question  was,  in  all  respects,  secured  and  watched  as 
well  as  stores  of  the  same  description  usually  were,  or  whether  they 
wen  88  stronglj  8eoiu»d  in  the  reBpeots  mentioned  as  simUar  ware- 
houses  in  Brooklyn,  Jersey  City  and  Hoboken,  did  not  establish 
the  fact  that  goods  in  them  were  housed  and  protected  as  a  man  of 
ordinary  prudence  would,  under  the  circumstances,  have  protected 
his  own  property.  U  the  warehouse  was  as  perfect  and  as  well 
guarded  as  the  dictates  of  common  prudence  would,  under  the  cir- 
cumstances, have  suggested,  and  the  plaintiffs'  goods  were,  notwith* 
standing,  abstracted  therefrom  by  burglars,  it  was  entirely  proper 
that  the  judge  should,  as  he  in  substance  did,  instruct  the  jury  that 
the  evidence  must  be  such  that  from  it  they  could  fairly  assume 
that  the  goods  were  lost  by  that  means. 

The  request  to  charge  that  the  degree  of  care  required  to  be  exer- 
cised  by  a  railroad  company  in  providing  the  best  known  inventions 
to  prevent  accidents  to  passengers  was  greater  than  was  required  of  the 
defendants  in  providing  fastenings  and  inventions  to  prevent  burglars 
from  entering  the  store,  was  well  disposed  of  by  instructing  the  jury 
that  if  the  defendants  exercised  ordinary  care,  and  the  loss  occurred 
without  their  negligence,  their  verdict  should  be  for  the  def endanta 

The  cigars  in  question  were  the  property  of  the  plaintiffs,  and 
when  they  demanded  them  they  were  entitled  to  one  of  three  things* 
To  the  goods  ;  the  pay  for  them,  or  a  valid  excuse  for  not  delivering 
them.  The  defendants  have  failed  to  do  either;  and,  having  thai 
occasioned  the  plaintiffs  the  loss  of  interest  upon  the  value  of  their 
property  without  a  valid  excuse,  they  cannot  justly  complain  of 
being  charged  with  interest 

The  judgment  should  be  affirmed. 

All  concur  for  affirmance,  except  Eabl,  0.,  dissenting. 

Judg^neni  affirmed. 
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Newkak  et  al  y.  Alvord  et  aly  appellants. 

(H  n.  t.  m. 

Trade-marks — name  of  plaee  —  it^neiion, 

FlalntUb  and  their  predeoessors  had,  for  many  yean,  been  engaged  in  mana- 
lactaring  water-lime  cement  from  quarries  near  Akron,  Erie  county,  which 
was  labeled  and  sold  as  **  Akron  cement,"  to  which  they  had  given  a  reputa- 
tion in  the  market,  and  the  defendants,  knowing  of  such  use  by  the  plain- 
tiib  of  the  word  **  Akron  "  as  a  trade-mark,  and  for  the  purpose  of  aTaiUng 
themselves  of  the  reputation  the  plaintiffs*  cement  had  acquired,  applied 
the  word  "  Akron  "  to  designate  a  similar  cement  made  by  them  at  a  quarry 
near  Syracuse.  Held,  that  the  plaintiffs  were  entitled,  as  against  the 
defendants,  to  protection  in  the  exclusive  use  of  the  word  **  Akron,"  by 
injunction  to  restrain  the  use  of  it  by  the  defendants. 

Appeal  by  the  defendants  from  a  jadgment  of  the  supreme 
ooart  at  general  term^  in  the  eighth  district,  affirming  a  judgment 
in  &yor  of  the  plaintiflfs,  entered  upon  a  decision  of  the  court  at 
a  special  term.    S.  C,  49  Barb.  588. 

The  relief  sought,  in  the  action,  was  a  perpetual  injunction  to 
restrain  the  use,  by  the  defendants,  of  the  plaintiffs'  trade-mark. 

The  trade-mark,  claimed  by  the  plaintiffs,  consisted  of  the  use 
of  the  word  **  Akron  "  in  designating  a  cement  or  water-lime,  mann- 
iiMtnred  by  them  near  the  village  of  Akron,  in  the  county  of  Erie. 
They  and  their  predecessors  had  used  the  word  **  Akron,"  as  a  trade- 
mark to  designate  the  origin  and  quality  of  their  cement,  for  over 
thirteen  years  before  the  commencement  of  this  action.  The  de 
fendants,  who  manufactured  cement  or  water-lime,  in  Onondaga 
county,  near  Syracuse,  knowing  that  the  plaintiffs  had,  for  years, 
used  the  word  '^  Akron ''  as  a  trade-mark  to  designate  the  origin 
and  place  of  manufacturing  their  cement,  in  January,  1866, 
applied  the  word  to  designate  their  cement,  by  calling  it  ^  Akron 
cement'*  The  plaintiffs'  cement  had  acquired  a  wide  reputation, 
and  commanded  a  high  price  in  the  market  The  court  found  that 
the  defendants.  ^  for  the  purpose  of  increasing  their  sales,  and  of 
availing  themselves  of  ihe  reputation  acquired  by  the  water-list 
or  cement  manufactured  by  the  plaintiffs,  and  of  aeouring  to  them* 
aelvos  a  higher  price  for  their  own  cement  or  water-lime  in  the 
markot.  wirliont  the  knowledge  or  consent  of  the  plaint iffs«  printed. 
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or  caused  to  be  printed,  bills  containing  in  large  letters,  among  other 
things,  the  word  ^  Akron,'  and  have  furnished  to  their  agents,  and 
are  still  furnishing  to  them,  for  a  like  purpose,  bills  with  the  said 
word  thereon,  to  be  pasted,  and  the  same  have  been  pasted,  on  the 
barr^'ls  of  cement  or  water-lime,  furnished  by  them  for  sale ;  ami 
t.nat  such  cement  or  water-lime  was  not  '  Akron'  cement  or  water- 
lime  ;  that  the  defendants  sold,  through  their  agents,  such  barrels 
of  cement  or  water-lime,  with  the  said  bills  pasted  thereon,  as  and 
for  'Akron'  cement  or  water-lime;  that  the  cement  or  water-lime 
thus  sold  was  not  manufactured  at  or  near  Akron.  *  *  *  That 
the  use  of  the  word  '  Akron '  by  the  defendants,  in  the  manner 
above  stated,  was  intended  by  them  to  mislead  those  who  had  occa- 
sion to  purchase  cement  or  water-lime,  and  tended  to  injure  the 
plaintiffs  by  diminishing  their  sales  and  by  injuring  the  reputation 
of  their  cement  and  water-lime  in  the  market." 

The  court,  at  the  special  term,  decided  that  the  plaintiffs  had  the 
right,  to  the  exclusion  of  the  defendants,  to  use  the  word  ''Akron" 
to  designate  their  cement  or  water-lime  as  and  for  their  trade-mark, 
and  that  the  plaintiffs  were  entitled  to  a  perpetual  injunction, 
restraining  the  defendants  from  using  the  same,  and  directed  judg- 
ment to  be  entered  accordingly. 

The  defendants  excepted  to  this  decision. 

John  Ganson,  for  respondents.  The  name  of  a  place  may  be 
adopted  and  used  as  a  trade-mark.  Cong.  Spring  Oo.  v.  High  Sock 
Spring  Co.y  45  N.  Y.  291,  295,  298 ;  Sdxo  v.  Frovezende,  1  Chy. 
Apps.  (L.  R)  192;  Newman  v.  Alvord,  49  Barb.  597  ;  Dixon  Oo.  ▼. 
Ouggenheim,  2  Brews.  (Penn.)  335.  The  defendants'  adoption  and 
use  of  the  word  "  Akron,"  in  their  business,  was  an  infringement 
upon  the  plaintiff's  trade-mark.  Amoskeag  Manuf.  Oo.  v.  Spear, 
2  Sandfl  599,  605,  607 ;  Farnia  v.  Silverhck,  39  Eng.  L.  &  Eq. 
514 ;  Collins  Co.  v.  Cohen,  3  Kay  &  J.  428  ;  Cong.  Spring  Co.  v. 
High  Rock  Spring  Co.,  45  N.  Y.  291 ;  Knott  v.  Morgan,  2  Keen, 
213 ;  17  (N.  S.  8)  Ahl  Law  Reg.  402,  note,  p.  408 ;  Taylor  v.  Taylor, 
23  Eng.  L.  &  Eq.  281 ;  Croft  v.  Day,  7  Beav.  84.  The  plaintiffs 
have  acquired  a  right  to  use  the  word  "  Akron "  in  designating 
their  cement,  to  the  exclusion  of  the  defendants.  Sess.  L.  1862,  513^ 
514;  Bhss  v.  Bloomer,  23  Barb.  604;  Laws  of  1863,  chap.  209, 
§§1  2. 
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AmoM  J.  Parker,  for  appellants.  The  name  of  a  place  can 
never  be  appropriated  and  used  as  a  trade-mark.  Wolfe  t.  Ooulard, 
18  How.  Pr.  64 ;  Upton  on  Trade-Marks,  29 ;  Burgess  t.  Burgess^ 
17  Eng.  Law  ft  Eq.  257 ;  Brooklyn  White  Lead  Co,  v.  Maeury, 
25  Barb.  416 ;  Oandee  v.  Deere,  10  Am.  Law  B.  (N.  S.)  694,  707 ; 
Wotherspoon  t.  Ourris,  23  Law  Times  R  443.  To  entitle  a  person 
to  use,  as  his  own,  any  particular  word  as  a  trade-mark,  his  right 
thereto  must  be  ezclnsiye,  as  against  all  persons.  Amoskeag  Manuf. 
Co.  v.  Spear,  2  Sandf.  599 ;  Corvrin  et  at  t.  Daly,  MS.  op.,  cited 
Upton  on  Trade-Marks,  187,  209,  48,  23,  99 ;  Stokes  t.  Landgraff, 
17  Barb.  611 ;  Partridge  v.  Menck,  2  Barb.  Ch.  104 ;  Fetridge  v. 
Merchant,  4  Abb.  157 ;  Oandee  t.  Deere,  10  Am.  Law  B.  (N.  S.) 
707 ;  Farina  v.  Silverlock,  6  De  Qex,  M.  ft  G.  214 ;  Perry  t.  True- 
fUt,  6  Beav.  66;  Fetridge  t.  Wells,  13  How.  Pr.  385;  Partridge 
V.  Menck,  2  Barb.  Gh.  101;  Pidding  v.  How,  8  Simons,  477;  Tovm 
7.  Stetson,  5  Abb.  Pr.  (N.  S.)  218.  A  trade-mark  is  protected  only 
when  it  denotes  the  origin  or  ownership  of  the  goods.  Upton  on 
Trade-Marks,  26,  98,  99 ;  Collins  t.  Ootoen,  3  Kay  ft  J.  428,  and 
cases  above  cited.  The  defendants  did  not  attempt  to  perpetrate  a 
firand.  Welch  t.  Knott,  4  Kay  ft  J.  747;  Partridge  v.  Menck, 
2  Sandf.  Gh.  622 ;  Merrimac  Manuf.  Co.  y.  Gamer,  4  E.  D.  Smith. 
387;  Clark  t.  Clark,  25  Barb.  79;  Upton  on  Trade-Marks, 
203,  214. 

Earl,  G.  The  cement  manufactnred  by  the  plaintiffs  was  made 
fh)m  stone  taken  from  certain  quarries  located  in  the  town  of 
Newstead,  in  Erie  connty,  near  the  Tillage  of  Akron.  While  they 
did  not  own  all  the  quarries,  and  there  were  others,  therefore,  who 
could  manufacture  the  same  kind  of  cement,  it  does  not  app^ 
that  any  one  else  was  engaged,  at  the  time  of  the  commencement  of 
this  suit,  in  manufacturing  cement  from  these  stones,  or  in  selling 
any  cement  manufactured  from  them,  as  Akron  cement  They, 
and  those  to  whom  they  succeeded,  had  for  many  years  been  en- 
gaged in  manu&cturing  this  cement  and  selling  the  same  as  Akron 
cement,  and  it  was  known  in  market  by  that  name.  Their  barrels 
'ere  labeled  as  follows:  '^Newman's  Akron  Gement  Go.,  mann« 
mctured  at  Akron,  N.  T.  The  hydraulic  cement,  known  as  the 
Akron  Water  Lime."  The  defendants  labeled  their  barrels  as  fol« 
lows:  ^^Alvord's  Onondaga  Akron  Gement  or  Water  Lime,  manu 
fsotured  at  Syracuse,  New  York.**    They  pk<)ed  the  word  "  Akron 
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apon  their  label  for  the  purpose  of  increasing  their  sales  and  avail- 
ing themselves  of  the  reputation  acquired  by  plaintiffs'  cement. 
The  label  was  calculated  to  induce  ordinary  buyers  to  believe  that 
thej  were  purchasing  either  plaintiffs'  cement,  or  cement  of  the 
same  kind  and  value.  Some  buyers  would  not  generally  know  that 
Akron  and  Syracuse  were  places  at  a  large  distance  apart,  and  if 
they  did  know  this,  they  might  suppose  that  the  stone  was  trans 
ported  to  Syracuse  and  there  manufactured  into  cement 

Hence,  it  cannot  be  doubted  that  the  plaintiffs  are  entitled  to  the 
relief  which  they  demand,  if  they  have  the  right  as  against  the 
defendants  to  the  exclusive  use  of  the  word  ''Akron  "  as  their  trade- 
mark. The  question  is  not  before  us,  and  it  is  not  necessary  for  us 
to  determine,  whether  any  other  owner  of  a  portion  of  the  same 
quarries  could  not  manufacture  cement  and  label  it  Akron  cement. 
The  sole  question  to  be  determined  is  whether  the  plaintiffs,  who 
were  the  only  persons  engaged  in  manufacturing  and  selling  the 
real  Akron  cement,  which  is  known  and  has  a  reputation  in  market 
as  such,  can  be  protected  in  the  use  of  the  word  ''Akron"  against 
the  defendants,  who  used  it  to  defraud  the  plaintiffs  and  deceive  the 
public 

It  is  objected  that  the  plaintiffs  could  not  adopt  the  name  of  a 
place  as  a  trade-mark ;  a  trade-mark  is  properly  defined  by  TJpton 
(Upton's  Trade-Marks,  9)  as  "  the  name,  symbol,  figure,  letter,  fofm 
or  device  adopted  and  used  by  a  manufacturer  or  merchant,  in  order 
to  designate  the  goods  that  he  manufactures  or  sells,  and  distinguish 
them  from  those  manufactured  or  sold  by  anothei^  to  the  end  that 
they  may  be  known  in  the  market  as  his,  and  thus  enable  him  to 
secure  such  profits  as  result  from  a  reputation  for  superior  skill, 
industry  or  enterprise."  The  trade-mark  must  be  used  to  indicate 
not  the  quality,  but  the  origin  or  ownership  of  the  article  to  which 
it  is  attached.  It  may  be  any  sign,  mark,  symbol,  word  or  words, 
which  others  have  not  an  equal  right  to  employ  for  the  same  pur- 
pose. I  can  perceive  no  reason  why  it  may  not  be  the  name  of  a 
place.  Suppose  one  owns  the  only  coal  mine  situated  in  a  town  or 
near  a  city,  and  he  names  his  coal  after  the  town  or  city,  and  it 
becomes  known  as  such  in  the  market,  why  may  not  such  name 
become  his  trade-mark  ?  The  same  name  could  not  be  truly  applied 
to  coal  obtained  from  any  other  place. 

In  Congress  and  Empire  Spring  Company  v.  High  Rock  Congresi 
Sfring  Company ^  45  N.  Y.  291,  the  plaintiffs  claimed  "Congress  ' 
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water,"  tlie  name  of  a  peculiar  mineral  water  found  at  Saratoga^  as 
their  trade-mark ;  and  their  claim  was  upheld  because  the  words 
used  indicated  the  origin  of  the  water ;  and  as  the  plaintiffs  owned 
the  sole  place  where  the  water  was  found,  they  were  held  to  be  enti- 
tled to  that  advantage,  and  to  be  protected  in  its  enjoyment  It  was 
held  that  their  rights  were  invaded  when  defendants  attempted  to 
sell  mineral  water  under  the  same  name ;  thus  representing  that  it 
had  the  same  origin,  and  defrauding  the  plaintifb  and  deceiving 
the  public.  Suppose  the  plaintiffs  had  owned  the  only  mineral 
spring  at  Saratoga,  and  they  had  named  their  water  and  adopted  as 
their  trade-mark  ''Saratoga  Mineral  Water,"  can  it  be  donbted, 
within  the  principles  laid  down  by  the  court,  and  for  the  precise 
reasons,  that  the  same  relief  would  have  been  granted  to  them 
against  the  defendants  labeling  water  procured  at  some  other  local- 
ity by  the  sam«  name  ?    . 

In  the  case  of  Seixo  v.  Fravezendey  Law  R.,  1  Chancery  Appeal 
Cases,  192y  the  plaintiff  was  protected  in  the  use  of  the  word 
''Seixo"  as  the  trade-mark  for  wines  made  by  him  in  Spain 
against  the  defendant,  who  applied  to  his  wine  the  trade-mark 
"  Seixo  De  Cina ;  "  and  yet  Seixo  was  the  name  for  a  district  of 
country  where  the  wine  was  made,  and  the  defendant  had  a  vine- 
yard in  the  same  district 

*  In  Brooklyn  White  Lead  Co,  v.  Masury,  25  Barb.  417,  it  appeared 
that  the  plaintiffs  and  defendant  were  manufactnrers  of  white  lead 
at  Brooklyn,  and  hence  the  court  held  that  neither  party  could 
acquire  the  excltisive  right  as  against  the  other  to  the  use  of  the 
words  "  Brooklyn  White  Lead"  as  a  trade-mark.  This  case  would 
be  in  point  if,  in  the  case  under  consideration,  the  defendants' 
cement  had  been  manufSactured  from  stone  taken  from  the  Akron 
quarries,  so  that  they  could  truthfully  have  called  it  Akron 
cement 

I  can,  therefore,  see  no  reason  why  the  plaintiffs  could  not  adopt 
and  use  the  word  "Akron  "  as  their  trade-mark,  simply  because  it  was 
the  name  of  a  place.  But  it  is  further  claimed  that  the  plaintifb 
cannot  be  protected  in  this  trade-mark,  because  it  had  been  used  by 
others  who  had  made  cement  from  the  same  quarries.  I  will  assume 
(although  it  is  not  necessary  to  decide  the  point  in  this  case)  that 
other  persons,  who  owned  quarries  at  or  near  Akron,  had  the  rij^t 
also  to  call  their  cement  Akron  cement ;  and  yet  it  is  quite  clear 
that  the  plaintiffs,  upon  the  facts  in  this  case,  are  entitled  to  pro- 
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teotion  againfit  the  defendants.  It  is  sometimes  said,  in  the  oases 
to  which  onr  attention  has  been  called,  that  the  claimant  of  a  trade- 
mark mnst  have  the  ezclasive  right  to  it.  This  form  of  expression, 
I  appiehend,  is  not  strictly  accurate.  The  right  must  be  exclasive 
as  against  the  defendant  It  is  generally  sufficient,  in  such  cases,  if 
the  plaintifF  has  the  right  and'the  defendant  has  not  the  right  to 
use  it.  The  principle  upon  which  the  relief  is  granted  is  that  the 
defendant  shidl  not  be  permitted,  by  the  adoption  of  a  trade-mark 
which  is  untrue  and  deceptive,  to  sell  his  own  goods  as  the  goods  of 
the  plaintiff,  thus  injuring  the  plaintiff  and  defrauding  the  public. 
Here  the  plaintiffs  had  given  a  reputation  to  the  Akron  cement  in 
market.  They  had  always  been  its  principal  manufacturers  and 
sellers,  and,  at  the  time  of  the  commencement  of  the  suit,  the  sole 
|)arties  who  could  be  injured  by  the  fraudulent  use  of  the  trade- 
mark by  the  defendants,  and,  hence,  they  are  clearly  entitled  to  the 
protection  which  they  seek. 

In  Lee  v.  HcUey,  Law  R.,  5  Ch.  App.  Gas.  155,  the  plaintift 
had,  for  a  series  of  years,  carried  on  business  as  coal  dealers  in  Pall 
Mall,  London,  under  the  name  of  ^'  The  Ouinea  Goal  Gompany,'' 
and  they  were  frequently  called  ^*  The  Pall  Mall  Guinea  Goal  Gom- 
pany.''  The  defendant,  who  had  been  their  manager,  finally  set  up 
a  business  in  the  same  street  under  the  same  style  of  ^^  The  Pall 
Mall  Ouinea  Goal  Company,"  and,  while  it  appeared  that  tLere  were 
other  Ouinea  coal  companies  in  London,  so  that  the  plaintiffs  did  not 
have  the  exclusive  right  to  the  use  of  the  trade-mark,  >^  Ouinea  Goal 
Gompany,"  yet  the  court  held  that  they  were  entitled,  as  against  the 
defendant,  to  be  protected  in  the  use  of  the  name.  Lord  Justice 
OiFFORD,  writing  the  opinion  of  the  court,  says :  ^^  I  quite  agree 
that  the  plaintiffs  have  no  property  in  the  name  ;  but  the  principle, 
upon  which  the  cases  on  this  subject  proceed,  is,  not  that  there  is 
property  in  the  word,  but  that  it  is  a  fraud  on  a  person  who  has 
established  a  trade  and  carries  it  on  under  a  given  name,  that  some 
other  person  should  assume  the  same  name,  or  the  same  name  with 
a  slight  alteration,  in  such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with  the  person  who  has 
given  a  reputation  to  the  name."  This  case  goes  further  than  it  is 
necessary  to  carry  the  rule  in  the  case  before  us,  because  the  words 
^  Pall  Mall  Ouinea  Goal  Gompany  "  could  be  truthfully  used  by  both 
parties.  They  both  sold  coal  in  Pall  Mall  for  a  guinea  a  ton.  But 
her?  the  defendants  could,  not  truthfully  call  their  cement  Akron 
V^OL.  X.— 75 
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cement,  and  they  had  no  shadow  of  right  to  use  the  name.  Theii 
use  of  it  was  a  fraud  upon  the  plaintiffs,  and  upon  no  other  mana- 
facturers. 

These  views  are  not  in  conflict  with  the  case  of  The  Frerid&ni, 
Managers  and  Cofnpany  of  the  Delaware  and  Hudson  Ca/ud  CTm- 
pany  v.  Clark^  recently  decided  in  the  Supreme  Court  of  the  United 
States,  not  yet  reported.  In  that  case  the  plaintiffs  claimed  the 
word  ''Lackawanna,"  as  applied  to  coal,  as  their  trade-mark,  and 
sought  to  restrain  the  defendant  from  the  use  of  the  same  word,  as 
applied  to  his  coal.  It  appeared  that  the  coal  of  both  parties  came 
from  mines  located  in  a  region  of  country  called  '*  The  Lackawanna 
Valley,"  and  that  it  did  not  differ  in  its  nature  or  quality.  It  also 
appeared  that  the  coal  taken  from  that  region  was  and  had  for 
years  been  known  in  the  trade  as  Lackawanna  coal,  and  that  the 
defendant  did  not  use  the  word  Lackawanna  to  induce  the  public 
to  believe  that  his  coal  was  the  plaintiffs',  or  in  any  way  to  deceive 
the  public  or  defraud  the  plaintiffs.  It  was  a  case  where  the  defend- 
ant could  truthfully  and  honestly  designate  and  sell  his  coal  as 
Lackawanna  coal,  and,  hence,  it  was  held  that  he  in  no  way  invaded 
any  right  of  the  plaintiffs.  It  might  have  been  an  authority  here  if  the 
defendants  had  manufactured  their  cement  from  stone  taken  from 
the  Akron  quarries,  and  could  thus  honestly  and  truthfully  have 
designated  their  cement  as  Akron  Cement  It  is  not  an  authority 
for  the  broad  rule  claimed  by  the  learned  counsel  for  the  appellant, 
that  the  name  of  a  place  can  never  be  appropriated  as  a  trade-mark. 
That  the  name  of  a  place  can  thus  be  appropriated,  has,  during  the 
present  year,  been  decided  on  appeal  in  the  house  of  lords,  in  the 
case  of  Wotherspoon  v.  Currie,  reported  in  6  House  of  Lords,  English 
and  Irish  Appeals  (Law  Beports),  508.  In  that  case  the  plaintiffs^ 
and  those  to  whom  they  succeeded,  had  formerly  carried  on  the 
business  of  starch  makers  at  Glenfield,  near  Paisley,  and  their  starch 
had  become  known  in  market  and  was  sold  as  Olenfield  starch. 
After  the  plaintiffs'  starch  had  become  thus  known,  they  removed 
their  starch-works  from  Olenfield  to  another  small  place  near  Paisley, 
and  there  continued  to  manufacture  their  starch,  which  continued 
to  be  known  and  sold  as  Olenfield  starch.  The  defendant  afterward 
commenced  to  manufacture  starch  at  Olenfield,  and  placed  on  thd 
labels  upon  his  packages  of  starch  the  word  Olenfield,  and  sold  ais 
starch  as  Olenfield  starch.  He  claimed  the  right  to  do  this  because 
his  starch  was  made  at  Olenfield,  and  the  plaintiffs'  was  not     Bat 
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it  appeared  that  lie  used  the  word  Glenfield  for  a  firandolent  purpose  ; 
to  increase  his  sales  at  the  expense  of  the  plaintiffs,  by  inducing  the 
public  to  purchase  his  starch  under  the  belief  that  it  was  the  starch 
made  bv  the  plaintiffs ;  and  it  was  held  that  the  plaintilfs  wero 
entitled  to  be  protected  in  the  use  of  the  word  as  their  trade-mark. 
The  defendant  could  truthfully  apply  the  word  Glenfield  to  his 
starch,  but  he  was  restrained  because  he  applied  it  with  a  fraudulent 
and  dishonest  purpose.  In  the  case  at  bar  the  defendants  not  only 
used  the  word  Akron,  as  applied  to  their  cement,  for  a  fraudulent 
and  dishonest  purpose,  but  there  is  an  additional  element  that  they 
could  not  truthfully  use  it,  and,  hence,  for  more  reason  than  in  the 
case  last  cited,  they  ought  to  be  restrained. 

The  judgment  should  be  afi&rmed,  with  costs. 

All  concurring. 

Judgmeni  affirmetL 


Hawkins  y.  Pbmbebton  et  aly  appellants. 

(SI  N.  Y.  196.) 

Vendor  arid  pureTiaser^fMrranijfm 

At  an  auedon  sale,  the  anctloneera  stated  that  the  article  offered  was  "blue 
▼itrioi.  Bound  and  in  good  order."  It  had  the  appearance  of  that  article,  and 
bj  no  examination  practicable  at  the  time,  could  it  be  discovered  that  it  was 
not.  It  was,  in  fact,  what  was  known  as  mixed  or  *'  saltzborger  vitriol^ 
composed  of  a  small  proportion  of  "  blue  vitriol,"  the  residue  being  green 
vitriol,  an  article  of  much  smaller  value.  The  defendants  having  bid  off  the 
propertj,  refused  to  take  and  pay  for  it,  on  ascertaining  its  true  character, 
and  it  was  sold  again  on  their  account.  In  an  action  to  recover  the  amount 
of  the  loss:  ?iM,  that  upon  these  facts,  the  jury  might  have  properly- 
inferred  that  there  was  upon  the  sale  a  warranty  that  the  article  sold  was  blue 
vitriol ;  that  it  was,  at  least,  the  duty  of  the  court  to  submit  the  question  of 
warranty  to  the  jury,  instead  of  directing  a  verdict  for  the  plaintiff. 

HM,  also,  that  there  was  a  breach  of  the  warranty ;  the  article  sold  having  only 
a  small  per  cent  of  blue  vitriol  in  it,  and  being  not  an  inferior  artiele  of  blue 
vitriol,  bat  a  different  substance  with  a  smaU  admixture  of  blue  vitriol. 

Appeal  by  the  defendant  from  a  judgment  of  the  superior  court 
td  the  city  of  New  York,  at  general  term,  entered  upon  an  order 
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denying  a  motion  for  a  new  trials  and  diieoting  judgment  upon  a 
verdict. 

The  action  was  brought  to  recover  damageB  for  an  alleged  breach 
of  a  contract  for  the  purchase  of  personal  property.  The  defense 
was  a  breach  of  warranty  as  to  the  character  of  the  article  pur* 
chased,  also  fraud. 

On  the  16th  of  January,  1867,  Burdett^  Jones  &  Go.,  who  were 
auctioneers  in  the  city  of  New  York^  sold  for  the  plaintiff  twenty- 
three  barrels  of  what  was  called  blue  yitrioL  The  auctioneers, 
at  the  time  of  the  sale,  the  plaintiff  being  present,  stated  that  the 
article  was  ''blue  vitriol,  sound  and  in  good  order."  The  d^ 
fendants,  being  the  highest  bidders,  became  the  purchasers  at  eight 
cents  per  pound,  relying  upon  the  representation  of  the  auctioneer, 
that  it  was  ''  blue  vitriol,"  and  believing  that  it  was  such.  At  the 
time  of  the  purchase,  the  defendants  examined  some  of  it,  and  it 
had  the  appearance  of  blue  vitriol,  being  blue.  They  took  a  sample 
of  it  away,  and  the  next  morning  found  that  it  had  turned  nearly 
all  white  on  the  surface  from  exposure  to  the  air,  and  concluding  it 
was  not  blue  yitriol,  they  immediately  notified  the  plaintiff  that  they 
would  not  take  it  The  plaintiff  then  notified  them  that  he  should 
sell  it  upon  their  account,  and  look  to  them  for  any  loss.  He  ac* 
cordingly  did  sell  it  at  auction  for  about  five  cents  per  pound,  and  the 
loss  was  nearly  $400,  to  recover  which  this  action  was  brought  It  was 
subsequently  discovered,  by  chemical  analysis,  that  the  article  con- 
tained only  from  seventeen  to  twenty-five  per  cent  of  blue  vitriol, 
chemically  called  sulphate  of  copper,  and  that  the  balance  was 
mostly  green  yitriol,  chemically  called  sulphate  of  iron  or  copperas. 
It  was  not  possible  at  the  time  of  the  sale  to  discover,  by  any  exami- 
nation which  could  then  be  made,  the  true  character  of  this  article. 
It  could  be  discovered  by  exposure  for  some  hours  to  the  air  or  by 
chemical  analysis.  This  article  had  just  been  imported  from  Ger- 
many, and  it  was  shown  by  a  manufacturing  chemist,  who  formerly 
resided  in  Germany,  that  it  was  known  there  as  saltzburger  vitriol, 
and  not  as  blue  vitriol.  A  chemist,  sworn  on  behalf  of  the  plain- 
tiff, testified  that  it  was  not  blue  vitriol,  nor  white  vitriol,  but, 
chemically  speaking,  mixed  vitriol.  While  sulphate  of  copper  vras 
worth  from  eight  to  nine  and  a  half  cents  per  pound,  sulphate  ol 
iron  was  worth  only  one  and  a  half  cents  per  pound. 

At  the  close  of  the  eyidence  on  the  trial,  the  defendants'  counsel 
requested  to  go  to  the  jury  upon  the  questions  of  breach  of  war« 
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ranty  and  fraud.  The  court  refused  the  request,  and  directed  a  ver- 
dict for  the  plaintiff,  and  ordered  the  exceptions  to  be  heard,  in  the 
first  instance,  at  the  general  term.  A  verdict  was  rendered  accord- 
ingly. 

Ira  D,  Warren^  for  appellants.  The  question  whether  the  words 
used  were  understood  and  intended  as  a  warranty  was  a  question 
of  fact  for  the  jury.  Duffee  v.  Masoriy  8  Cow.  25 ;  Whitney  y. 
Sulfon,  10  Wend.  412 ;  Cook  v.  Moseley,  13  id.  277 ;  SlryJeer  v.  Bur- 
gen,  15  id.  490 ;  Rogers  v.  Ackerman,  22  Barb.  134 ;  Richardson  v. 
Mason,  53  id.  601 ;  Blakenian  v.  Mackay,  1  Hilt.  266 ;  Bradford 
V.  Busfi,  10  Ala.  (N.  S.)  38C ;  Morill  v.  Wallace,  9  N.  H.  Ill ; 
TuHle  V.  Brown,  4  Gray,  457 ;  Foster  t.  Caldwell,  18  Vt.  176.  No 
particular  form  of  words  is  necessary  to  constitute  a  warranty. 
Chapman  v.  Afurch,  19  Johns.  290 ;  Sweet  v.  Bradley,  24  Barb.  649; 
Wilbur  V.  Cartwright,  44  id.  536 ;  Carley  v.  Wilkins,  6  id.  557 ;  Hoi- 
man  y.Dord,  12  id.  336;  Winsor  v.  Lombard,  18  Pick.  57 ;  Beeman 
V.  Buck,  3  Vt  53 ;  Roberts  v.  Morgan,  2  Cow.  438 ;  Henshaw  t. 
Rabbins,  9  Mete.  83 ;  Story  on  Sales,  §g  167,  357,  note  1. 

R.  8.  Emmett,  for  respondent  The  defendants  cannot  rescind 
Lie  purchase  of  the  goods  because  they  proved  to  be  of  an  inferior 
or  different  character  than  was  represented  at  the  sale.  Seixas  v. 
Weods,  2  Caines,  48 ;  Swett  v.  Colgate,  20  Johns.  196 ;  Welsh  v.  Car- 
ter, 1  Wend.  185 ;  Carley  v.  Wilkins,  6  Barb.  558 ;  Holden  v.  Dakin, 
4  Johns.  421.  Naming  an  article  by  which  to  sell  it  is  not  a  war- 
ranty. Seixas  V.  Woods,  2  Gaines,  48 ;  Swett  v.  Colgate,  20  Johns. 
196;  Welsh  v.  Cart&r,  1  Wend.  185 ;  Holden  v.  Dakin,  4  Johns.  421. 

Eabl,  G.  This  action  was  brought  against  the  defendants  aa 
purchasers  of  an  article  called,  at  the  time  of  the  sale,  blue  vitriol, 
to  recover  damages  for  refusing  to  take  and  pay  for  the  same,  and 
upon  the  trial  the  court  refused  to  submit  the  evidence  to  the  jury, 
and  ordered  a  verdict  for  the  plaintiff. 

The  defendants  failed  to  establish  their  defense  of  fraud,  and 
npon  that  question  I  think  there  was  no  evidence  to  submit  to  the 
jury.  We  have  only,  therefore,  to  consider  whether  there  was  evi- 
dence tending  to  show  that  the  plaintiff  at  thfe  sale  warranted  the 
article  to  be  blue  vitriol,  sound  and  in  good  order,  and  whether 
there  was  a  breach  of  this  warranty. 
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It  is  unquestioned  that  there  was  a  warranty  that  the  article  was 
sound  and  in  good  order,  and  I  am  quite  clear  that  there  was  no 
breach  of  this  warranty.  It  was  good,  sound  saltzburger  or  mixed 
vitriol.  It  was  just  as  it  was  made ;  not  damaged,  or  in  any  way 
out  of  ordei.  It  was  in  its  natural,  normal  condition,  and  it  could 
not  be  said  of  such  an  article  that  it  was  unsound. 

Did  the  plaintiff  warrant  the  article  to  be  blue  yitriol  ?  It  i& 
unquestioned  that  at  the  time  of  the  sale,  through  his  auctioneer, 
he  represented  it  to  be  blue  yitriol,  and  that  the  defendants  bought 
it  as  such,  relying  upon  that  representation.  To  constitute  a  war- 
ranty, it  is  not  necessary  that  the  word  warranty  should  be  used. 
It  is  a  general  rule  that  whatever  a  seller  represents,  at  the  time  of 
a  sale,  is  a  warranty.     Wood  v.  Smithy  4  Car.  &  Payne,  45. 

•In  Stone  v.  Denny,  4  Mete.  151,  it  is  said  that  the  courts  in 
their  later  decisions  '^  manifested  a  strong  disposition  to  construe 
liberally,  in  favor  of  the  vendee,  the  language  used  by  the  vendor  in 
making  any  affirmation  as  to  his  goods,  and  have  been  disposed  to 
treat  such  affirmations  as  warranties  whenever  the  language  would 
reasonably  authorize  the  inference  that  the  vendee  so  understootl  it" 

In  Oneida  Manufacturing  Society  v.  Lawrence^  4  Cow.  440,  Chief 
Justice  Savaob  says :  ^*  There  is  no  particular  phraseology  neces- 
sary to  constitute  a  warranty.  The  assertion  or  affirmation  of  a 
vendor  concerning  the  article  sold  must  be  positive  and  unequivocaL 
It  must  be  a  representation  which  the  vendee  relies  on,  and  which 
is  understood  by  the  parties  as  an  absolute  assertion,  and  not  the 
expression  of  an  opinion."  And,  generally,  where  the  representation 
is  not  in  writing,  the  question  of  warranty  is  to  be  submitted  to  the 
jury.    Duffee  v.  Maeon^  8  Cow.  25. 

It  is  not  true,  as  sometimes  stated,  that  the  representation,  in 
order  to  constitute  a  warranty,  must  have  been  intended  by  the 
vendor,  as  well  as  understood  by  the  vendee,  as  a  warranty.  If  the 
contract  be  in  writing  and  it  contains  a  clear  warranty,  the  vendor 
will  not  be  permitted  to  say  that  he  did  not  intend  what  his  lan- 
guage clearly  and  explicitly  declares  ;  and  so  if  it  be  by  parol,  and 
the  representation  as  to  the  character  or  quality  of  the  article  sold 
be  positive,  not  mere  matter  of  opinion  or  judgment,  and  the  vendee 
understands  it  as  a  warranty,  and  he  relies  upon  it,  and  is  induced 
by  it,  the  vendor  is.bound  by  the  warranty,  no  matter  whether  1m 
intended  it  to  be  a  warranty  or  not.  He  is  responsible  for  the  lan- 
guage he  uses,  and  cannot  escape  liability  by  claiming  that  he  did 
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Qot  intend  to  convey  the  impit'ssion  which  his  langoage  was  caloa- 
lated  to  prodace  upon  the  mind  of  the  yendee. 

Here  it  is  not  questioned  that  the  language  used  was  sufficient  to 
constitute  a  warranty  that  the  article  sold  was  sound  and  in  good 
order ;  and  why  should  it  not  as  well  extend  to  the  character  of  the 
article  ?  When  a  buyer  purchases  an  article  whose  true  chanicter 
oe  cannot  discover  by  any  examination  which  it  is  practicable  for 
him  to  make  at  the  time,  why  may  he  not  rely  upon  the  positive 
representation  of  the  seller  as  to  its  character,  as  well  as  to  its  quality 
and  condition  ?  I  can  discover  no  distinction  in  principle  in  the 
two  kinds  of  representation ;  and  yet  it  is  claimed  in  behalf  of  the 
plaintiff  that  there  is  a  distinction,  and  certain  cases  are  cited  to 
uphold  it,  which  I  will  proceed  briefly  to  consider. 

The  first  is  the  celebrated  case  of  Ghandelar  v.  LopiM,  Cro. 
Jac.  4.  That  was  an  action  upon  the  case ;  and  the  plain- 
tiff alleged  in  his  declaration  that  the  defendant  sold  him  a  stone 
which  he  affirmed  to  be  a  bezoar  stone,  whereas  it  was  not 
a  bezoar  stone.  The  defendant  pleaded  not  guilty,  and 
the  plaintiff  had  a  verdict  The  case  was  taken  by  writ  of 
error  to  the  exchequer  chamber,  and  it  was  there  held  that  the 
declaration  was  not  good ;  "  for  the  bare  affirmation  that  it  was  a 
bezoai  stone,  without  warranting  it  to  be  so,  is  no  cause  of  action/' 
The  court  say  :  '<  Every  one,  in  selling  his  wares,  will  affirm  that 
his  wares  are  good,  or  the  horse  which  he  sells  is  sound ;  yet  if  he 
does  not  warrant  them  to  be  so  it  is  no  cause  of  action."  This  was 
the  reason  assigned  for  the  decision.  It  was  not  denied  that  the 
defendant  would  have  been  liable  if  he  had  warranted  the  stone; 
but  a  mere  affirmation  was  held  not  to  be  a  warranty.  No  distinc- 
tion was  made  between  an  affirmation  as  to  the  character  of  an 
article  and  an  affirmation  as  to  its  condition  or  quality.  The  doc- 
trine laid  down  is  that  a  mere  affirmation  or  representation  as  to 
the  character  or  quality  of  goods  sold  will  not  constitute  a  warranty ; 
and  that  doctrine  has  long  since  been  exploded,  and  the  case  itseli 
is  no  longer  regarded  as  good  law  in  this  country  or  England.  II 11- 
liard  on  Sales,  237,  note ;  2  Kenf  s  Com.  (Comstouk's  ed.),  633, 
note  a;  2  Smith's  Leading  Gases  (5th  Am.  ed.),  238  ;  Bradford  v. 
Manly,  13  Mass.  139 ;  Stone  v.  Denny,  4  Mete.  151. 

The  case  of  Seixas  v.  Woods,  2  Oaines,  48,  seems  to  have  been 
decided  mainly  upon  the  authority  of  the  case  of  Chandelar  v.  Lopua 
That  was  an  action  on  the  case  for  selling  peachum  wood  for  brazil^ 
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hiio  ;  the  former  worth  hardly  any  thing,  the  latter  of  considerable 
value.  The  defendant  adyertised  the  wood  aa  brazilletto,  showed 
plaintiffs  the  invoioe  in  which  it  was  so  desoribed,  and  billed  it  to 
the  plaintiffs  as  such.  The  plaintiffs  had  a  verdict,  subject  to  the 
opinion  of  the  court ;  and  the  court  held  that  there,  was  no  express 
warranty,  and  that  the  defendant  was  not,  therefore,  liable.  There 
w«M  no  intimation  in  the  opinion  delivered  that  there  was  any  differ- 
ence between  a  warranty  as  to  the  character  of  an  article  sold  and  a 
warranty  as  to  its  condition  and  quality.  The  court  simply  held 
that  the  representations  on  the  part  of  the  defendant  did  not  amount 
to  an  express  warranty.  They  were  laying  down  broadly  the  com- 
mon-law doctrine  of  caveat  emptor^  and  combating  the  implied  war- 
ranties of  the  civil  law.  Hence  great  stress  was  laid  upon  the 
requirement  of  an  express  warranty.  The  rule,  as  thus  laid  down, 
has  been  thoroughly  overturned  since  the  courts  hold  that  any 
positive  affirmation  or  representation  as  to  the  character  or  quality 
of  an  article  sold  may  constitute  a  warranty.  The  case  has  been 
much  questioned,  and  can  no  longer  be  regarded  as  authority  for  the 
precise  point  decided.  2  Kent's  Oom.  (Oomstock's  ed.),  633 ;  Sione 
v.  Denny f  4  Mete.  151 ;  Henshaw  v.  RobinSj  9  id.  83,  89 ;  Binnard 
V. /%^V»flr,  42  Barb.  470 ;  tfar^  v.  Tfri^rA/,  17  Wend.  267,  271 ;  Bm^^ 
kins  V.  Bevan,  8  Serg.  &  B.  37.  The  case  holds  that  a  vendor  is 
liable  upon  an  express  warranty  of  the  character  of  the  article  sold; 
and  the  more  recent  cases  hold  that  a  positive  affirmation,  under* 
stood  and  relied  upon  as  such  by  the  vendee,  is  an  express  warranty. 

The  case  of  Swett  v.  Colgate,  20  Johns.  196,  is  quite  analogous  to 
the  case  of  Seixas  v.  Woods,  and  was  decided  mainly  upon  the 
authority  of  that  case.  The  defendants  purchased  at  auction,  goods 
invoiced,  advertised  and  sold  as  barilla,  when  in  fact  it  was  kelp,  a 
much  inferior  article.  It  came  before  the  supreme  court  upon  a 
case  containing  the  facts  ;  and  the  court,  exercising  the  province  of  a 
jury,  drew  the  inference  from  all  the  facts  of  the  case  that  there  was 
no  warranty,  laying  down,  however,  the  rule  that  if  there  had  been 
a  warranty,  the  vendors  would  have  been  liable.  No  intimation  is 
contained  in  the  case  that  there  is  any  difference  between  an  affirma> 
tion  by  the  vendor  as  to  the  character  of  the  article  sold  and  one  as 
to  its  quality  or  condition.  Upon  the  same  state  of  facts,  as  the  law 
is  now  settled,  it  would  be  a  question  of  fact  for  the  juiy  whether 
or  not  theie  was  a  warranty. 

The  cases  of  Seixas  r.  Woods,  and  of  Swett  r.  Colgate,  have  been 
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Creqnently  cited  in  oar  courts,  and  have  doubtless  influenced,  and  it 
may  be  oontrolled,  the  decisions  in  other  cases.  The  propositions  of 
law  announced  in  them  are  sufiSciently  correct ;  but  in  yiew  of  the 
rules  of  law,  as  now  settled  in  this  and  other  States,  I  am  of  opinion 
that  the  law  was  not  properly  applied  to  tlie  facts  appearing  in  those 
oases. 

Here  there  was  a  positive  representation  that  the  article  sold  was 
blue  yitriol;  the  plaintiff  meant  the  purchasers  to  understand  that 
it  was  blue  vitriol,  and  he  sold  it  as  such.  The  defendants  relied 
upon  the  representation,  believing  it  to  be  blue  vitriol,  and  bought 
it  as  such.  If  upon  these  facts  the  court  was  not  authorized  to  hold 
as  matter  of  law  that  there  was  a  warranty,  it  was  at  least  bound 
to  submit  the  question  of  warranty  to  the  jury. 

In  Allan  v.  Lake,  18  Adolphus  &  Ellis,  N.  R  561,  the  defend- 
ants sold  plaintiff  a  parcel  of  turnip  seed  and  gave  them  a  sold  note, 
in  which  it  was  described  as  ^'  Skirving's  Swedes.''  It  proved  not 
to  be  such,  but  of  an  inferior  and  spurious  kind.  The  conrt  of 
queen's  bench  held  that  the  statement  in  the  sold  note  was  not 
mere  representation  or  matter  of  description,  but  that  it  amounted 
to  a  warranty  that  the  seed  was  Skirving's  Swedes. 

In  Bridge  v.  Wain,  1  Starkie,  N.  P.  410,  the  defendant  sold  to 
the  plaintiff  a  quantity  of  scarlet  cuttings  intended  for  the  Chinese 
market,  and  which  were  understood  among  merchants  to  mean 
cuttings  of  cloth  only,  without  mixture  of  serge  or  other  materials; 
and  it  was  proved  that  the  article  sold  contained  a  quantity  of  serge, 
and  that  a  part  consisted  of  much  smaller  shreds  than  that  usually 
sent  to  China,  and  that  it  would  be  very  unprofitable,  if  not  wholly 
unsalable.  There  was  no  special  warranty,  but  it  appeared  that  in 
the  bill  of  parcels  the  goods  were  described  as  scarlet  cttttings,  and 
Lord  Ellekborough  ruled  if  they  were  sold  by  the  name  of  scarlet 
cuttings  and  were  so  described  in  the  invoices,  an  undertaking  that 
they  were  such  must  be  infeiTed. 

In  Power  v.  Barham,  4  Adolphus  &  Ellis,  473,  the  action  was 
for  breach  of  warranty  in  the  sale  of  pictures.  It  was  proved, 
among  other  things,  that  the  defendant,  at  the  time  of  the  sale, 
gave  the  following  bill  of  parcels:  "  Four  pictures,  views  in  Venice. 
Oanaletto,  £160."  The  judge  left  it  to  the  jury,  upon  this  and 
the  rest  of  the  evidence,  whether  the  defendant  had  contracted  thac 
the  pictures  were  those  of  the  artist  named,  or  whether  his  name 
had  been  used  merely  as  matter  of  description  or  intimativ.ia  of 
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opinion.  The  jury  found  for  the  plaintiff,  saying  that  the  bill  of 
parcels  amounted  to  a  warranty.  The  king's  bench  held  that  tho 
question  ot  warranty  was  rightly  left  to  the  jury,  and  that  the  ver- 
iicc  dhould  not  be  disturbed.  Lord  Dbnman  says:  "  It  was  for  the 
jury  to  say,  under  all  the  circumstances,  what  was  the  effect  of  the 
IV.  rdfi,  and  whether  they  implied  a  warranty  of  genuineness,  or  oon* 
voyed  only  a  description  or  an  expression  of  opinion." 

In  Bonekina  v.  Sevan,  3  Serg.  &  Rawle,  37,  Bogbbs,  J.,  says : 
"  From  a  critical  examination  of  all  the  cases,  it  may  be  safely  ruled 
that  a  sample  or  a  description  in  a  sale  note,  advertisement,  bill  of 
parcels  or  invoice  is  equivalent  to  an  express  warranty  that  the 
goods  are  what  they  are  described  or  represented  to  be  by  the 
vendor." 

In  Bradford  v.  Manly,  13  Mass.  145,  Chief  Justice  Parkvb 
refers  to  a  case  which  came  before  him  at  nigi  priu8,  of  which  he 
says:  ''An  advertisement  appeared  in  the  papers,  which  was  pub- 
lished by  a  very  respectable  mercantile  house,  offering  for  sale  good 
Garaccas  cocoa.  The  plaintiff  made  a  purchase  of  a  considerable 
quantity  and  shipped  it  to  Spain,  having  examined  it  at  the  store 
before  ho  purchased;  but  he  did  not  know  the  difference  between 
Garaccas  and  other  cocoa.  In  the  market  to  which  he  shipped  it 
there  was  a  considerable  difference  in  value  in  favor  of  Garaccas.  It 
was  proved  that  the  cocoa  was  of  the  growth  of  some  other  place,  and 
that  it  was  not  worth  so  much  in  that  market  I  held  that  the  adver- 
tisement was  equal  to  an  express  warranty,  and  the  jury  gave  dam- 
ages accordingly.  The  defendants  had  eminent  counsel,  and  they 
thought  of  saving  the  question,  but  afterward  abandoned  it  and  suf- 
fered judgment  to  go." 

In  Henshaw  v.  RohiiiSy  9  Metcalf,  83,  it  was  held,  in  a  case  quite 
analogous  to  the  one  now  under  consideration,  that  where  a  bill 
of  parcels  is  given  upon  a  sale  of  goods,  describing  the  goods  or 
designating  them  by  a  name  well  understood,  such  bill  is  to  be  con- 
sidered as  a  warranty  that  the  goods  sold  are  what  they  are  thus 
described  or  designated  to  be  ;  and  that  this  rule  applies,  though 
the  goods  are  examined  by  the.  purchaser  at  or  before  the  sale,  if 
they  are  so  prepared,  and  present  such  an  appearance  as  to  deceive 
a  skillful  dealer.  It  can  make  no  difference  that,  in  most  of  the 
oases  cited,  the  description  of  the  articles  sold  was  contained  in  • 
sale  note  or  bill  of  sale.  The  same  afSrmation  made  orally  must 
upon  principle,  have  the  same  force  and  effect. 
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I,  therefore,  reach  the  conclusion,  both  npon  principle  and 
anthority,  that  upon  the  facts  of  this  case  a  jury  might  properly 
haye  inferred  that  there  was,  upon  the  sale,  a  warranty  that  the 
article  sold  was  blue  vitriol.  It  was,  at  least,  the  duty  of  the  court 
to  have  submitted  the  question  of  warranty  to  the  jury.  I  tbmk 
the  facts  were  so  clear  and  undisputed  that  the  court  could,  without 
error,  have  decided,  as  a  question  of  law,  that  there  was  a  warranty, 
but  this  it  is  unnecessary  to  decide  upon  this  appeal 

The  only  remaining  question  to  be  considered  is,  whether  there 
was  a  breach  of  this  warranty,  and  this  can  need  but  little  discus- 
sion. The  article  sold,  if  it  was  known  at  all  in  market,  was  known 
by  another  name.  It  had  only  from  seventeen  to  twenty-five  per 
cent  of  blue  vitriol  in  it,  but  a  different  substance  with  a  small  admix- 
ture of  blue  vitrioL 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event 

All  cononrring. 

Judgmeni  rever$$d. 


Ibyikb  t.  Wood  $i  al^  %ppellant8. 

(SIN.Y.SM.) 

Maemoation  in  Hreet  —  litMUy  qf  Ussor  and  leatse  for  ir^urist  cauMd  if. 

Where  a  ooAl-bole  had  been  ezcayated  In  the  sidewalk  of  a  eitj,  and  was  oaed 
bj  a  Baheeqnent  leasee  of  the  premises  for  the  benefit  of  which  it  was  made, 
and  to  which  it  was  appurtenant,  and  in  consequence  of  its  defective  cover- 
ing, the  plaintiff,  passing  along  the  street,  fell  through  the  opening  and  was 
injured ;  held,  that  the  lessee  was  liable,  separatelj  or  jointlj  with  the  lessor, 
for  the  injuries  sustained,  and  that  proof  of  notice  of  the  defect  to  the  lessee 
was  not  necessary. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  of  New 
York,  at  general  term,  affirming  a  judgment  in  favor  of  the  plaintiff 
entered  upon  a  verdict    S.  0.,  4  Bob.  138. 

The  action  was  brought  to  recover  damages  for  an  injury  sustained 
Dy  the  plaintiff  in  falling  into  a  coal-hole  in  the  sidewalk  in  front 
of  a  house  on  Broadway  in  the  city  of  New  York,  in  October,  1868. 
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The  defendant  Fowler  was  the  landlord,  and  the  defendants,  Wood, 
were  the  tenants  of  the  premises  596  Broadway,  in  said  city.  Fowler 
was  not  the  owner  of  the  fee  of  the  premises,  but  had  taken  an  assign- 
ment of  a  lease  for  twenty-one  years,  from  one  Higgins,  who  had  a 
lease  from  the  owners  for  that  term,  subject  to  a  sub-lease  made  by 
Higgins  to  the  defendants.  Wood,  for  a  term  of  five  years.  The 
defendants,  Wood,  paid  rent  to  the  defendant.  Fowler.  The  lease 
from  the  owner  to  Higgins,  and  which  was  assigned  by  the  latter  to 
the  defendant,  Fowler,  was  of  the  premises  596  Broadway,  bounded 
by  the  south-easterly  side  of  Broadway,  wiih  the  appurtenances. 
There  was  a  coal-hole,  opening  on  the  sidewalk  in  front  of  the 
premises,  and  leading  thence  into  a  vault,  which  was  a  part  of  the 
demised  premises  occupied  by  Wood.  Wood  used  the  hole  for 
putting  in  coal. 

On  the  evening  of  the  5th  of  October,  1863,  the  plaintiff  was 
walking  down  Broadway,  and,  while  passing  the  premises  in  ques- 
tion, stepped  on  the  edge  of  the  iron  cover  of  the  coal-hole.  It 
turned  under  his  foot,  his  leg  went  into  the  hole,  causing  serious 
and  permanent  injury  to  the  limb.  The  cover  of  the  hole  was  a 
smooth  cast-iron  plate,  lying  flat  on  the  pavement,  there  being  no 
groove  in  the  stone  to  hold  it  in  place.  It  had  no  chain  or  other 
means  of  fastening  it  from  below. 

The  defendants,  Wood,  offered  to  prove  a  state  of  facts  which 
would  tend  to  show  that  the  accident  was  caused  by  the  original 
defective  construction  of  the  cover,  and  that  such  defective  con- 
struction was  never  brought  to  the  attention  of  the  tenant,  and 
was  not  discovered  by  any  use  of  the  hole  by  the  tenant,  with  a 
view  to  asking  the  jury  to  find  against  the  lessor  and  in  favor  of  the 
tenant  To  this  evidence  the  counsel  for  the  plaintiff,  and  also  the 
counsel  for  the  defendant.  Fowler,  objected,  and  the  court  sustained 
the  objection,  and  the  defendants,  Wood,  excepted. 

At  the  close  of  plaintiff's  case,  the  defendants,  Wood,  moved  to 
dismiss  the  complaint  on  the  grounds,  that  a  joint  action  would  not 
lie  against  the  defendants ;  that  there  was  no  proof  of  negligence  on 
their  part,  in  the  use  of  the  hole,  which  led  to  the  accident  The 
court  denied  the  motion,  and  they  ezoepted. 

The  defendants,  Wood,  offered  to  prove  that  the  oonstmction  of 
flie  cover  of  the  coal-hole  was  imperfect,  originally,  and  the  court 
noluded  the  offer ;  also,  that  they  were  not  aware  that  the  oorer  of 
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the  hole  was  out  of  order.  The  court  excluded  this  offery  also,  and 
they  excepted. 

At  the  close  of  the  eyidence,  the  defendants.  Wood,  renewed  their 
motion  to  dismiss  the  complaint,  upon  the  same  grounds  as  before, 
nnd  also  upon  the  additional  ground  that  it  did  not  appear  that  the 
f.-oal-hole  was  a  part  of  the  premises  occupied  by  them.  The  court 
denied  the  motion,  and  they  excepted.  They  then  asked  the  court 
to  instruct  the  jury  that  they  were  at  liberty,  if  in  their  judgment 
the  evidence  would  warrant  it,  to  find  a  verdict  against  the  landlord 
and  in  favor  of  the  tenants.  The  court  refused  so  to  instruct  the 
jury,  and  the  defendants,  Wood,  excepted. 

The  court  then  charged  the  jury  that  the  defendants  were  liable 
to  the  plaintiff,  and  that  the  only  question  for  their  consideration 
was  the  amount  of  damages  to  be  awarded  to  the  plaintiff.  Ther^ 
was  no  exception  to  the  charge,  as  made. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

B,  K.  Phelps,  for  appellants.  The  defendants  are  not  respon- 
sible fbr  injuries  resulting  from  the  excavation.  Congrwe  v.  Smith 
and  Congreve  v.  Morgan,  18  N.  Y.  79,  84.  The  question  whether 
the  defendants,  Wood,  continued  the  nuisance  was  a  question  of 
fact.  Moore  v.  Ooedel,  34  N".  Y.  527.  The  evidence  was  sufficient 
to  authorize  the  jury  to  find  that  the  excavation  was  lawfully  con- 
structed. Chicago  City  v.  Bobbins,  2  Black.  418 ;  Creed  v.  Hartmann, 
29  N.  Y.  591,  597.  If  lawfully  constructed,  it  was  not  a  nuisance 
unless  negligently  built  or  maintained.  Leigh  v.  Westervelt,  2  Duer, 
618,  621 ;  Bellinger  v.  K  Y.  C.  R.  R.  Co.,  23  N.  Y.  42;  Selden  v. 
Del.  £  Hud.  Canal  Co,,  29  id.  634. 

A.  A.  Redfield,  for  respondent  Whether  the  aperture  was  a  nui* 
sance  ab  initio,  or  subsequently  became  so,  is  of  no  consequence. 
Fash  V.  Third  Ave.  R.  R.  Co.,  1  Daly,  148;  Hutson  v.  Mayor,  ete^ 
9  N.  Y.  163.  The  defendant  Fowler  stood  m  the  relation  of  land- 
lord to  the  occupant  of  the  premises,  and  is  liable.  Anderson  v 
Dickie,  26  How.  Pr.  105  ;  Blunt  v.  Aikin,  15  Wend.  522 ;  King  v. 
PeJley,  1  Adol.  &  El.  826 ;  People  v.  Erwin,  4  Denio,  129 ;  Congrevi 
V.  Smith,  18  N.  Y.  83 ;  Brown  v.  Cay.  <£  Sus.  R.  R.  Co.,  12  id.  487; 
Dygert  v.  Schenck,  23  Wend.  446 ;  Cook  v.  K  T.  Floating  Dock  Oo.t 
1  Hilt.  439,  444;  Davenport  v.  Ruckman,  10  Bosw.  36;  Mayor  y« 
Bailey,  2  Denio,  445  ;  Bakin  v.  Broton,  1  E.  D.  Smith,  44;  Beckwith 
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7.  Oriswold,  29  Barb.  291.  The  defendants,  Wood,  were  liable,  being 
in  the  use  and  occupancy  of  a  nuisance.  Oongreve  y.  Smithy  18  N. 
Y.  83  ;  S.  C,  id.  84 ;  Brown  v.  Cay.  £  8us.  R.  R.  Co.,  12  id.  487 ; 
Leslie  v.  Pond,  4  Taunt  652;  Blunt  y.  Aihin,  15  Wend.  522; 
Eakin  v.  Brown,  1  E.  D.  Smith,  44 ;  Davenport  v.  Ruckman,  IC 
Bosw.  20.  They  were  guilty  of  a  want  of  ordinary  diligence  in  keep- 
ing it  in  repair.  Rosewell  v.  Prior,  10  Mod.  635 ;  Coupland  v.  Harding- 
Jurniy  3  Gamp.  398 ;  Cheetham  v.  Hamp8on,4i  Johns.  318;  Daniels  v* 
Potter,  4  Carr.  &  P.  266  ;  Staples  v.  Spring,  10  Mass.  74.  The  dam- 
ages in  the  present  case  are  not  divisible ;  they  are  not  several. 
MitcMl  v.  Milbank,6  T.  R.  199;  Brown  v.  AUen,  4:  Esp.  158; 
Bohnn  v.  Taylor,  6  Cow.  313 ;  Wakley  v.  Hart,  6  Bin.  316,  319 ; 
Bostwick  V.  Lewis,  1  Day,  34 ;  Crawford  v.  Morris,  5  Orat  90 ; 
Halsey  v.  Woodruff,  9  Fick.  555;  Puller  y.  Gliamberlain,  11  Mete* 
503 ;  Bell  v.  Morrison,  27  Miss.  68 ;  Hair  v.  LiUle,  28  Ala.  236  ; 
Bulkdey  v.  5m7A,  2  Duer,  261 ;  1  id.  643. 

Earl,  C.  No  one  appeared  upon  the  argument  for  the  defendant 
Fowler.  He  seems  to  have  abandoned  his  appeal;  and  hence,  as  to 
him,  the  judgment  must  be  affirmed,  by  default,  with  costs.  Ifc 
remains,  therefore,  simply  to  be  considered  whether  the  judgment 
can  properly  be  upheld  against  the  defendants.  Wood. 

These  defendants  did  not  allege,  in  their  answer,  that  the  coal- 
hole was  constructed  by  any  license  from  the  proper  city  authoritieSi 
They  simply  put  in  issue  the  allegations  in  the  complaint  as  to  the 
condition  of  the  hole,  and  their  conduct  in  reference  to  it ;  and  they 
did  not  ask  the  court  to  submit  to  the  jury  the  question,  whether  the 
coal-hole  and  the  cover  over  it,  were  constructed  under  a  permit  from 
the  proper  city  authorities.  Hence,  they  are  not  in  a  position  to  claim 
here  that  the  hole  was  authorized  by  competent  authority.  It  may, 
then,  be  treated  as  a  nuisance,  being  an  unauthorized  excavation  in 
the  street;  and  all  persons  who  continued  or  in  any  way  became 
responsible  for  it  were  liable  to  any  person  who  might  be  injured 
thereby  while  traveling  upon  the  street,  irrespective  of  any  question 
of  negligence  on  their  part.  Congreve  v.  Smith,  18  N.  Y.  79  ;  Con- 
greve  v.  Morgan,  id.  84 ;  Creed  v.  Hartman,  29  id.  591.  In  such  cases 
the  wrong  consists  not  in  any  negligence,  but  in  making  or  continu- 
iiii(  th^  wrongful  excavation  in  the  street  But  here  there  was  proof 
mat  the  cover  to  the  hole  was  in  an  imperfect  condition ;  that  it 
was  not  properly  fastened.    This  was  not,  upon  the  trial,  disputed 
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by  the  defendants.  Wood.  But  they  claimed  and  offered  to  show 
that  the  cover  was  originally  imperfectly  constructed;  and  they 
claimed  immunity,  because  the  imperfection  was  not  caused  by  or 
known  to  them. 

Even  if  this  hole  was  excavated  on  the  street  by  permission  of 
competent  authority,  the  persons  who  originally  excavated  it  were 
bound  to  do  it  in  a  careful  manner,  and  to  see  that  it  was  properly 
and  carefully  covered,  so  as  not  to  be  perilous  to  travelers  upon  the 
street.  They  could  get  from  the  city  authorities  no  license  for  care- 
lessness. For  in  such  case  the  city  itself  would  be  liable  for 
the  carelessness  of  its  officers.  Barton  v.  Oity  of  Syracuse,  36 
N.  Y.  54.  And  this  liability  attached  not  only  to  those  who  made 
the  excavation,  but  to  those  who  continued  and  used  it  in  its 
improper  and  unsafe  condition.  If  the  defendants  would  use 
this  hole  as  an  appurtenance  to  their  premises,  it  was  their 
duty  to  see  that  it  was  in  proper  repair ;  and  they  could  not  shield 
themselves  from  responsibility  by  claiming  that  their  attention  was 
not  called  to  its  imperfect  condition.  It  was  near  their  store,  in 
plain  view,  and  it  was  carelessness  for  them  to  occupy  the  store  for 
months  and  to  use  the  hole,  which,  if  not  properly  covered,  wai 
dangerous  to  travelers,  and  not  examine  into  and  know  its  condition. 
It  was  their  duty  to  know  its  condition,  and  they  must  be  held  to 
the  same  responsibility  as  if  they  had  actually  known  it  In 
McCarthy  v.  The  City  of  Syracuse,  46  N.  Y.  194,  the  action  was  to 
recover  damages  against  the  city,  sustained  by  the  plaintiffs,  because 
a  sewer  was  out  of  repair,  and  it  was  held  that  no  notice  w  the  city 
of  the  defect  in  the  sewer  was  necessary  to  fix  its  liability.  The 
learned  judge,  writing  the  opinion,  says :  '^  Its  duty  to  keep  its  sewers 
in  repair  is  not  performed  by  waiting  to  be  notified  by  citizens  that 
they  are  out  of  repair,  and  repairing  them  only  when  the  attention 
of  the  officials  is  called  to  the  damage  they  have  occasioned  by 
having  become  dilapidated  or  obstructed ;  but  it  involves  the  exer- 
cise of  a  reasonable  degree  of  watchfulness  in  ascertaining  their 
condition  from  time  to  time  and  preventing  them  from  becoming 
dilapidated  or  obstructed."  The  same  rule  of  active  dilligenoe 
should  be  applied  to  the  persons  who  own  or  control  and  use  coal- 
holes or  other  excavations  in  or  under  the  streets  of  any  city  or 
village. 

We  are  therefore  brought  to  the  same  conclusion,  whether  wa 
treat  this  hole  as  made  and  continued  in  the  street  without  proper 
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aathority,  and  hence  an  abaolnte  nnisanoe.  or  whether  we  treat  it  as 
made  and  continued,  under  proper  authority,  and  permitted  to  be 
and  become  out  of  repair. 

This  hole  was  clearly  appurtenant  to  the  premises  leased  by  the 
defendants.  Wood.  It  communicated  with  their  cellar  and  was  used 
for  access  to  it  with  coal.  It  matters  not,  if  it  be  true,  that  other 
occupants  of  the  premises  could  also  use  it.  There  is  no  proof  that 
any  one  else  did  use  it  They  adopted  it  as  appurtenant  to  their 
premises  and  used  it,  and  this  made  them  responsible  for  it 
Broion  y.  Cayuga  &  S.  B.  E.  Co.,  12  N.  Y.  486;  Blunt  y.  Aiken, 
15  Wend.  522;  Davenport  y.  Ruckman,  10  Bosw.  20.  Each  one 
of  several  persons  who  continue  a  nuisance  is  responsible  for  it,  and 
he  may,  as  in  all  cases  of  wrong,  be  sued  alone  or  with  the  other 
wrong-doers. 

It  is  claimed  that  these  defendants  had  no  right  to  abate  the 
nuisance,  and  hence  should  not  be  made  responsible  for  its  continu- 
ance. If  it  was  in  the  street  without  authority,  and  hence  an  abso- 
lute nuisance  in  front  of  their  store,  they  did  hare  the  right  to 
abate  it  They  could  haye  filled  up  the  hole,  or  coyered  it  over  with 
solid  masonry.  If  the  hole  was  properly  and  rightfully  there,  they 
could  escape  responsibility  by  putting  and  keeping  a  proper  coyer 
over  it 

Hence  I  can  peroeiye  no  reason,  upon  the  undisputed  facts  of  the 
case,  for  not  holding  the  defendants.  Wood,  responsible  for  the  dam- 
ages occasioned  by  this  nuisance.  So  long  as  they  were  thus 
re8|K)n8ible,  they  have  no  just  ground  of  complaint  that  their  land- 
lord has  also  been  held  liable  with  them.  But  there  can  be  no 
doubt  that  they  were  properly  sued  together.  The  landlord  rented 
the  nuisance  and  took  rent  for  it  The  tenants  used  it  and  i>aid 
rent  and  hence  they  must  all  be  considered  as  continuing  and 
responsible  for  the  nuisance.  King  y.  Pedley,  1  Adol.  &  Ellis,  822 ; 
Anderson  y.  Dickie,  26  How.  Pr.  105;  People  y.  Erwin,  4  Denio,  129. 

These  views  coyer  all  the  points  argued  on  behalf  of  the  appellants, 
and  call  for  an  affirmance  of  the  judgment,  with  costs. 

411  concurring. 

Judgment  affimmL 
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SoHUTLXB  T.  Smith  ei  al,  appellanti. 

(O  H.  T.  ao».) 

If  a  toiuuit  tat  one  or  mora  jMun  lioldfl  orar.  after  the  expiiatlen  of  hk  tem^ 
the  owner  of  the  pramiies  maj  treat  him  either  aa  a  treepaaaer  or  aa  a 
tenant  for  another  jear,  apon  the  terms  of  the  prior  lease*  bo  far  aa  appU- 
eahle;  and  the  right  of  the  lessor  to  elect  to  continne  the  tenanqr  is  not 
aflbcted  hj  the  fiu:t  that  the  tenant  has  raf ased  to  ronew  the  lease,  and  hap 
giTen  the  lessor  nodes  that  he  has  hired  other  pramises. 

Appsal  by  the  defendants  from  a  judgment  of  the  sopieme 
courts  at  general  term,  in  the  first  dijBtriot,  affirming  a  judgment  in 
fiivor  of  the  plaintiff,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  reoorer  rent  The  oomplaint  stated 
**  that  in  or  about  the  month  of  April,  1863,  by  an  agreement  made 
and  entered  into  between  the  plaintiff,  and  the  defendants,  the 
plaintiff  let  and  rented  unto  the  defendants,  and  the  defendants 
hired  and  took  from  the  plaintiff  a  certain  dock  or  wharf,  and  a  lot 
of  land  adjaoent  thereto,  lying  and  situate  in  the  town  of  Yonkers, 
county  of  Westchester,  for  the  term  of  one  year  from  the  first  day 
of  May,  1863,  at  the  yearly  rent  of  1500,  payable  in  equal  quarterly 
payments  on  the  first  days  of  August,  Noyember,  February  and  May 
thence  following,  and  the  said  defendants  agreed  thereby  to  pay  said 
rent  as  aforesaid.  The  said  defendants  entered  into  the  possession 
and  occupation  of  said  premises  pursuant  to  said  agreement  That, 
after  the  1st  day  of  May,  1864,  said  defendants  continued  and 
remained  in  possession  and  occupation  of  said  premises,  whereby 
they  elected  to  continue  their  said  tenancy  for  another  year,  com- 
mencing on  the  1st  day  of  May,  1864,  upon  the  same  terms  and  at 
the  same  rent,  and  payable  as  in  and  by  said  agreement  was  prorided 
for  and  agreed  to.**  The  plaintiff  claimed  judgment  for  the  first 
two  quarters'  rent 

The  defendants  answered  the  complaint,  denying  each  and  every 
allegation  thereof,  except  as  hereinafter  admitted  or  stated.  They 
admitted  that,  in  or  about  the  month  of  April,  1868,  by  an  agree* 
ment  made  and  ottered  into  between  the  plaintiff  and  defendants, 
the  plaintiff  let  and  rented  unto  them,  and  that  they  hired  and  took 
Vol.  X.  — 77 
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from  him  the  premises  mentioned  in  the  complaint^  for  the  term  of 
one  year  from  May  1, 1863,  at  the  yearly  rent  of  1500,  payable  at 
the  time  and  in  the  manner  stated  in  said  complaint ;  that,  at  the 
time  of  making  such  agreement,  they  were  in  the  possession  and 
occupation  of  said  premises,  under  a  prior  letting  to  them  by  the 
plaintiff;  that  for  several  years  immediately  prior  to  said  1st  day 
of  May,  1863,  the  defendants  had  used  and  occupied  said  premises 
as  a  steamboat  landing  for  passengers  and  freight,  under  terms  of 
one  year  each,  created  or  fixed  by  a  separate  agreement  in  respect 
to  each  term  made  by  and  between  them  as  tenants,  and  the 
plaintiff  as  landlord  ;  that  under  the  above  mentioned  agree- 
ment, made  in  the  month  of  April,  for  another  term  of  one 
year,  commencing  May  1, 1863,  they  continued  to  use  and  occupy 
said  premises  for  said  term,  as  a  steamboat  landing  as  before ;  that 
in  or  about  the  month  of  March,  1864,  the  plaintiff  gave  them 
notice  that,  if  they  desired  to  take  the  said  premises  for  another 
year,  he  would  increase  the  rent  1100 ;  and  that,  after  receiving  this 
notice  from  the  plaintiff,  they  notified  him,  before  the  expiration  of 
their  said  term,  that  they  should  not  take  or  keep  the  said  premises 
for  another  year,  after  the  Ist  of  May,  1864,  when  their  present  term 
expired.  That  they  then  hired  another  steamboat  wharf,  of  other 
parties  at  Yonkers,  before  the  1st  of  May,  1864,  of  which,  as  they 
were  informed  and  believed  the  plaintiff  had  notice;  that  said  wharf 
which  they  so  hired  not  being  in  a  sufficient  state  of  completion  to 
receive  their  boats  until  about  the  21st  of  May,  1864,  they  continued 
to  land  their  steamboats  and  receive  the  land  passengers  therefrom 
at  the  plaintiff's  said  wharf,  and  did  not  remove  their  boat-house 
from  said  wharf  until  on  or  about  the  21st  day  of  May,  1864,  and 
no  longer ;  and  that  this  was  the  only  possession  or  occupation  of 
said  premises  by  them  after  the  1st  of  May,  1864 ;  and  they  denied 
that  thereby,  or  in  any  manner,  they  elected  to,  or  did,  continue 
their  said  tenancy  for  another  year,  commencing  on  the  1st  day  of 
May,  1864.  And  the  defendants  admitted  that  they  had  not  paid 
any  rent  from  the  Ist  day  of  May,  1864 ;  but  they  averred  that 
they  had  offered  to  pay  the  plaintiff  what  it  was  reasonably  worth 
for  the  aforesaid  time  which  they  so  occupied  said  premises  after  the 
1st  day  of  May,  1864.  The  defendants  demanded  judgment  that 
the  complaint  be  dismissed,  and  for  their  costs  of  this  action. 

The  cause  was  referred.    On  the  trial  before  the  referee,  the  plain* 
tiS,  without  offering  any  evidence,  moved  for  {ndgment  upon  the 
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pleadings,  which  motion  was  opposed  by  the  aefendants.  The 
referee  decided  the  motion  in  favor  of  the  plaintiff,  and  the  defend- 
ants' counsel  duly  excepted  to  said  decision.  The  referee,  ac  tiie 
same  time,  without  having  taken  any  evidence  in  the  action,  made 
his  report  in  favor  of  the  plaintiff,  and  decided  "  that,  as  the  defend- 
ants continued  to  hold  over,  as  tenants  of  the  plaintiff,  the  premises 
mentioned  in  the  complaint  after  the  expiration  of  their  lease 
thereof,  ending  on  the  1st  day  of  May,  1864,  the  plaintiff  had  the 
right  to  elect  to  treat  them  as  his  tenants  for  the  year  following  the 
1st  day  of  May,  1864,  upon  the  terms  of  their  former  tenancy ; '' 
and  decided  that  the  plaintiff  was  entitled  to  recover  the  rent 
claimed.    The  defendants  excepted  to  the  decision  of  the  referee. 


C.  P.  Hoffman,  for  appellants.  The  referee  had  no  power  to 
render  or  order  jtidgment  on  the  pleadings.  Holmes  v.  Slocumy  6 
How.  Pr.  R.  217 ;  SmUh  v.  Countryman,  30  N.  Y.  677,  67a  The 
fact  of  holding  over  is  merely  presumptive  evidence  of  the  continu- 
ance of  the  tenancy,  and  may  be  rebutted  by  other  evidence.  Doe 
V.  Belly  6  Term  R.  472 ;  Bradley  v.  Covel,  4  Cow.  349  ;  Jackson  v. 
Salmon^  4  Wend.  327;  Phillips  v.  Covert,  7  Johns.  3  ;  Abeel  v.  Rod- 
ehff,  16  id.  607,  608 ;  Johnson  v.  Cliurch-v^ardeiis  of  St.  Peter^s,  4 
A.  &  R  626 ;  Elgar  v.  Watson,  Car.  &  Marsh.  494 ;  Mayor  of  Thet- 
fcrd  V.  Tyler,  8  Q.  B.  96 ;  Rowan  v.  lA^ttle,  11  Wend.  61 9  ;  McKay 
V.  Mumford,  10  id.  363 ;  Waring  v.  King,  8  Mees.  &  Wels.  676 ; 
Jenner  v.  Ckgg,  1  M.  &  R.  217 ;  Chapman  v.  Totonm',  6  M.  W.  104 ; 
Riseley  v.  Ryle,  11  id.  16 ;  Ibbs  v.  Richardson,  9  Ad.  &  El.  849 ; 
Jones  V.  Shears,  4  id.  832 ;  Chitty  on  Con.  286,  287, 8th  Am.  ed. 

Marsh  di  Wallisy  for  respondent  The  defendants  having  held 
over  and  continued  in  the  occupation  of  the  premises  after  the 
expiration  of  their  term,  the  plaintiff  had  a  right  to  regard  them  as 
tenants  for  another  year,  upon  the  terms  of  the  original  lei^e.  Con- 
way V.  Starkweather,  1  Den.  113 ;  Woodfall's  L.  &  T.  218 ;  Right  v. 
Darby,  1  Term  R.  162, 163 ;  Doe  v.  Bell,  6  id.  471,  472 ;  Osgood  v. 
Dewey,  13  Johns.  240 ;  Abeel  v.  Radcliff,  16  id.  606 ;  Bradley  v.  Covaij 
4  Cow.  349,  360 ;  JSvertson  v.  Sawyer,  2  Wend.  607 ;  Sherwood  v. 
Phillips,  13  id.  479,  481 ;  Bacon  v.  Brown,  9  Conn.  334 ;  Witt  v. 
Mayor,  6  Rob.  248 ;  S.  C,  6  id.  441 ;  Hu7it  v.  Wolfe,  2  Daly,  298. 

]3arl,  C.  The  answer  admits  the  relation  of  landlord  and  teuant. 
between  the  parties,  as  to  the  wharf,  and  that  the  defotulants  hud 
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held  the  wharf  as  tenants  for  several  years  prior  to  the  Ist  day  of 
May,  18649  &iid  paid  rent  for  the  same ;  that  the  tenancy  expired 
May  ly  1864,  and  that  they  held  o?er  the  term  until  May  21sL  It 
does  not  appear  precisely  what  the  rights  of  the  defendants  were 
undQr  their  lease,  nor  upon  what  water  the  wharf  was  located. 
From  the  fact,  however,  that  it  was  used  for  a  steamboat  landings 
we  may  infer  that  it  was  upon  the  Hudson  river.  The  defendants 
admit  that  they  hired  the  wharf  and  were  tenants  of  it  under  th« 
plaintiff,  and  if  they  did 'not  have  the  exclusive  right  to  use  it  as  a 
steamboat  landing,  they  at  least  had  the  exclusive  right  to  collect 
wharfage  from  all  who  did  use  it  Comini89ioners  of  Pilots  v. 
Clarke  33  N.  Y.  251.  I  am,  therefore,  of  the  opinion  that  the  defend- 
ants' liabilities  are  the  same  as  if  they  hired  a  house  instead  of  a 
wharf. 

The  plaintiff  claims  that  because  the  defendants  held  over  and 
continued  in  the  occupancy  of  the  premises  for  three  weeks  after 
the  expiration  of  the  lease,  he  had  the  right  to  hold  them  as  tenants 
for  the  whole  year.  This  they  deny,  because  they  gave  him  notice 
before  the  expiration  of  the  term^  that  they  did  not  intend  to 
occupy  the  premises  for  another  year,  and  made  arrangements  with 
his  knowledge  to  occupy  another  wharf.  I  am  of  opinion  that  the 
plaintiff's  claim  is  well  founded. 

The  law  is  too  well  settled  to  be  disputed  that  where  a  tenant 
holds  over  after  the  expiration  of  his  term,  the  law  will  imply  an 
agreement  to  hold  for  a  year  upon  the  terms  of  the  prior  lease. 
Woodf.  Landlord  &  Tenant,  218;  Bight  v.  Darbtfy  1  Term  R.  162 ; 
Bradtey  v.  Oovel,  4  Cow.  849 ;  JSvertson  v.  Sawyer,  2  Wend.  607. 
But  the  defendants  claim  that  this  implication  of  law  may  be 
rebutted,  and  that  the  tenants  may  show  by  proof  that  they  did  not 
intend  to  hold  upon  the  same  terms  as  the  prior  lease ;  and  they 
claim  that  the  notice  which  they  gave  in  this  case  was  sufficient  to 
overcome  this  implication.  The  argument  on  the  part  of  the  appel* 
lants  is  that  the  relation  of  landlord  and  tenant  for  any  given  time, 
can  only  be  created  by  agreement,  and,  in  order  to  make  the  agreement 
there  must  be  mutuality.  The  minds  of  the  parties  must  meet,  and 
both  assent  to  the  agreement,  and  that  the  notice  in  this  case  showi 
that  the  defendants  did  not  assent  to  the  tenancy  claimed.  This  argu- 
ment, as  applied  to  most  contracts,  would  be  sound.  The  general 
rule  undoubtedly  is  that  it  takes  two  parties  to  make  an  agreement, 
and  that  their  minds  must  meet    But  this  rule  is  not  of  universal 
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application.  The  law  sometimes  steps  in  and  makes  agreonents  for 
parties  which  they  did  not  mutually  intend.  A  wrong-doer  conTerts 
my  personal  property,  intending  never  to  pay  me  for  it.  I  may  sue 
him  in  trover,  or  I  may  sue  him  as  upon  a  sale,  upon  an  implied 
promise  to  pay.  Another  may  receive  my  money^  intending  not  to  pay 
me.  Tet  I  may  sue  him  for  money  had  and  received,  upon  an 
implied  promise  to  pay.  In  neither  of  these  cases  would  the  wrong- 
doer have  the  option  to  determine,  whether  I  should  sne  him  in  tort 
or  upon  contract.  In  this  case  the  defendants  held  over  wrongfully. 
It  cannot  be  disputed  that  they  were  trespassers ;  and  their  notice 
did  not  deprive  their  act  of  holding  over  of  its  tortious  character. 
The  law  should  not  give  them  the  option  to  determine  whether. they 
should  be  treated  as  trespassers  or  as  tenants.  This  option  should 
be  accorded  to  the  innocent  owner  of  the  property.  The  law  regards 
the  possession  of  real  estate  as  a  great  advantage  in  any  dispute 
m  reference  to  it.  And,  hence,  a  tenant  who  has  obtained  possession 
of  real  estate  cannot  dispute  the  title  of  his  landlord ;  and,  having 
obtained  possession  from  his  landlord,  he  should  not  be  permittee' 
to  hold  over,  deny  his  tenancy  and  convert  himself,  at  his  option, 
into  a  wrong-doer.  If  he  may  give  notice  that  he  does  not 
intend  to  hold  over  as  tenant,  and  yet  hold  for  three  or  six  months, 
without  being  a  tenant  at  any  time,  leaving  his  landlord  to  an 
miperfect  and  uncertain  remedy  by  action  of  trespass  or  ejectment, 
h :  may  greatly  embari*ass  his  landlord  and  defeat  a  letting  for  the 
balance  of  the  year.  The  safe  and  just  rule  I  believe  to  be  the  one 
established  by  authority,  that  a  tenant  holds  over  the  term  at  his 
peril ;  and  the  owner  of  the  premises  may  treat  him  as  a  trespasser 
or  as  a  tenant  for  another  year  upon  the  terms  of  the  prior  lease,  sa 
far  as  applicable.  If  the  argument  of  appellants'  counsel,  as  to 
mutuality  and  consent  of  both  parties,  is  sound,  then  a  tenant  may 
hold  over  an  entire  year,  and  give  notice  at  its  commencement  that 
he  will  not  pay  as  much  rent  as  stipulated  in  the  prior,  lease,  or  that 
he  will  not  perform  some  other  covenant  contained  in  the  same, 
and  then  claim,  at  the  end  of  the  year,  that  he  was  not  liable  to  pay 
the  rent,  or  bound  by  the  covenant,  because  he  did  not  assent,  and, 
thus,  that  the  mind  of  the  parties  did  not  meet  In  such  case,  no 
matter  what  objection  the  tenant  made,  so  long  as  the  landlord  did 
not  consent  to  new  terms^  he  would  be  boiind  by  the  terms  of  the 
prior  lease. 
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The  couclusion  which  I  have  reached  apon  this  branch  of  the 
case  is  sostained  by  authority. 

In  Conway  v.  Sturkweather^  1  Denio,  113,  it  was  held  that  where 
a  tenar.t,  before  the  expiration  of  his  term,  communicated  to  the 
landloi  1  his  determination  not  to  keep  the  premises  another  year, 
but,  nevertheless,  remained  in  possession  a  fortnight  after  the 
expiration  of  the  term,  such  continuance  in  possession,  notwith- 
standing what  had  taken  place,  enabled  the  landlord  to  treat  him 
as  a  tenant  for  another  year,  upon  the  same  terms  as  the  prior  lease. 
It  was  held  that  the  landlord  had  the  election  to  treat  him  either 
as  a  trespasser  or  as  a  tenant  The  tenant  there  claimed,  as  the 
defendants  do  here,  that  the  holding  over  only  furnished  presump- 
tiye  evidence  of  the  continuance  of  the  tenancy,  which  was 
sufficiently  rebutted  by  proof  that  the  tenant  had  given  notice  that 
he  had  hired  other  premises,  and  refused  to  hire  the  premises  in 
qnestion.  But  it  was  held  that  the  act  of  the  tenant,  in  holding 
over,  gaye  the  landlord  the  legal  right  to  treat  him  as  a  tenant  for 
another  year ;  and  that  it  was  not  in  his  power  to  throw  off  that 
character,  however  onerous  it  might  be.  It  is  conceded  on  the  part  of 
the  appellants  that  this  case  is  an  authority  in  point  for  the  plair.- 
tiff  herein.  But  we  are  asked  to  overrule  it.  This  we  should  not 
do.  The  case  seems  to  have  been  well  considered.  It  has  stood 
unquestioned  for  more  than  twenty-Uve  years.  It  has  been  cited 
without  disapproval  in  the  following  cases :  Hunter  v.  OaterAoudi, 
11  Barb.  33 ;  Wiit  v.  Mayor  of  New  York,  6  Robertson,  248;  S.  0., 
6  id.  441 ;  Giles  v.  Gomstock,  4  N.  Y.  270 ;  Park  v.  Gaetley  19  How. 
Pr.  29 ;  Greaton  v.  Smith,  1  Daly,  384.  In  the  case  of  Witt  v. 
The  Mayor  of  New  York,  the  tenants  gave  notice  that  they  had 
hired  other  premises,  and  that  they  would  not  hold  the  premises 
which  they  had  occupied,  and  yet,  because  they  held  over  from 
the  1st  to  the  12th  of  May,  during  which  time  they  were  engaged 
m  removal,  they  were  held  liable  for  another  year.  This  case  waa 
twice  before  the  court,  was  argued  by  able  counsel,  and  fully  con- 
sidered. 

In  Park  v.  Gaethy  Mr.  Justice  Ba  loom  says :  ''  When  a  tenant, 
foi  a  year,  or  for  one  or  more  years,  holds  over  after  the  expiration 
of  his  term,  without  any  express  agreement,  but  with  the  assent  of 
his  landlord,  the  law  implies  that  he  holds  the  premises  upon  the 
former  terms  for  another  year."  Willard,  in  his  work  on  Beal  Estate 
(p.  97),  cites  the  case  ^  Gonway  v.  Starkweather,  with  approval. 
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and  as  authority  for  the  doctrine  therein  enunciated.  And  the 
learned  editor  of  the  eleventh  edition  of  Kent's  Commentaries  (vol. 
4y  p.  117),  citing  this  case,  in  a  note  says:  ^'If  the  landlord  elects, 
as  he  may,  to  treat  the  tenant  as  holding  under  the  terms  of  the 
original  lease,  the  tenant  can  not  deny  the  tenancy."  In  Bacon  y. 
Brown  (9  Conn.  334),  Hosmeb,  Gh.  J.,  says:  ''  After  the  expiration 
of  a  lease  for  a  year,  if  the  tenant  holds  oyer,  the  law  considers  him 
responsible  to  his  landlord  as  on  a  hiring  for  another  year,  upon  the 
Bame  terms  as  before." 

The  only  authority  I  haye  been  able  to  find  sustaining  the  views 
of  appellants'  counsel,  and  in  conflict  with  Conway  y.  Starhweathery 
u  the  case  of  Jones  y.  Shears  (4  AdoL  &  El.  832).  But  I  prefer 
the  rule  adopted  by  the  authorities  above  cited,  and  they  must  con- 
trol our  decision. 

The  only  other  question  to  be  considered  is,  whether  the  referee 
had  the  power  to  give  judgment  for  the  plaintiff  upon  the  plead- 
ings. The  claim  of  appellants'  counsel  is  that  he  did  not  have  such 
power.  A  referee  takes  the  place  of  the  court,  and,  in  the  trial  of 
the  cause,  has  substantially  all  the  powers  of  a  court  at  special  term 
or  circuit  Code,  §  268.  In  Coffin  v.  Reynolds,  37  N.  Y.  640,  it 
was  held  that  a  referee  had  the  right,  without  taking  any  evidence, 
to  dismiss  the  complaint  upon  the  motion  of  defendant,  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  For 
the  same  reason  he  may  render  judgment  for  the  plaintiff,  if  the 
answer  does  not  contain  facts  sufficient  to  constitute  a  defense.  The 
defendants  in  this  case  did  not  ask  to  amend  their  answer.  All  the 
facts  necessary  to  enable  the  plaintiff  to  recover  were  admitt^ed  in 
the  answer;  and  no  evidence  was  competent  or  could  have  been 
received  to  change  the  result  It  is  true  that  the  referee  might  have 
waited  until  the  defendants  offered  proof;  and,  then,  upon  the  ob« 
jection  of  the  plaintiff,  rejected  the  proof.  But  this  would  have 
been  a  useless  ceremony,  of  no  avail  to  the  defendants.  The  case 
of  Smith  V.  Countryman,  30  N.  T.  655,  is  not  in  conflict  with 
these  views.  In  that  case  there  was  a  motion  upon  the  trial  to  strike 
out  a  portion  of  the  answer,  and  the  court  held  that  such  a  motion 
was  not  proper  at  the  triaL 

I,  therefore,  reach  the  oondnsion  that  the  judgment  should  b« 

affirmed,  with  costs. 

All  oonourring. 

Judgment  affirm^ 
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Palmbb  V.  HoitLum^  TreaBorer  of  the  Amerioan  Express  Oompany, 

appellant 

(SIN.T.CIS.) 

JkpfMt  comptmiei    wnmmimg  UnM^^UMIUiffor  n6gUgm^c$. 

Tbe  plaintiff  delivered  a  note  to  the  agent  of  the  American  Express  Co.  at 
Biockport,  in  this  State,  with  directions  to  take  it  to  San  Frandaoo,  where 
the  maker  resided*  present  it  for  payment,  and,  in  case  of  non-payment,  to 
bring  a  suit  at  once  and  collect  it ;  he  supposing  at  the  time,  that  the  line  of 
that  company  extended  to  San  Francisco.  Sach  line  did  not  extend  to  San 
Francisco,  bat  only  to  New  York.  At  the  latter  place,  the  note  was  delivered 
to  another  express  company  (W.  F.  k  Ck>/s),  to  be  forwarded  by  it  to  the 
place  of  destination.  HM^  that  this  was  not  a  mere  contract  to  forward, 
bat  to  carry  the  note  to  San  Frandfioo  and  present  it  for  payment,  and,  if  not 
paid,  to  have  it  sued  at  once.  That  W.,  F.  k  Go.'s  Express  Company,  on 
receiving  the  note,  became  the  agent  of  the  American  Express  Company,  and 
the  latter  company  was  liable  to  the  plaintiff  for  all  damages  resulting  from 
the  negligence  of  W.,  F.  &  Co.'s  Express  Company,  in  making  collection 
according  to  the  directions. 

« 

Appeal  firom  a  judgment  of  the  supreme  court  at  a  general  term. 
In  the  seyenth  district,  entered  upon  an  order  denying  a  motion  for 
a  new  trial,  and  directing  judgment  in  favor  of  the  plaintiff,  upon  a 
Terdiet 

This  action  was  brought  to  recover  damages  for  neglect  of  dntj 
on  the  part  of  the  American  Express  Company  in  collecting  a 
promissory  note,  delivered  to  it  for  that  purpose.  On  the  trial,  it 
appeared  that,  about  the  27th  of  April,  1858,  the  plaintiff  delivered 
to  an  agent  of  the  American  Express  Company  at  Brockport,  in  thia 
State,  a  promissory  note,  made  by  one  Thomas  0.  Shaw,  at  Roches- 
ter, in  this  State,  on  the  7th  day  of  April,  1855,  for  11,900,  payable 
to  the  order  of  the  plaintiff  on  the  1st  day  of  January,  1866,  at 
the  Brockport  Exchange  Bank,  indorsed  by  the  plaintiff.  The  plain- 
tiff stated  to  the  agent,  **  that  he  wanted  it  taken  to  San  Francisco, 
and  presented  to  Mr.  Shaw,  payment  demanded,  and,  if  not  paid, 
suit  brought  at  once,  and  collection  made."  The  agent  placed  it  in  a 
collection  envelope  and  indorsed  upon  the  envelope  the  amount  of  the 
note,  from  whom  received,  and  by  whom  made,  adding  these  words: 
''  If  not  paid  on  presentation,  have  it  sued  and  collected  as  soon  as  pos« 
«ible.*'    When  this  note  was  delivered  by  the  plaintiff  he  believM 
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that  the  American  Express  Company's  line  extended  to  San  Fran- 
cdaooy  and  had  no  information  to  the  contrary.  The  line  of  that 
company  did  not^  in  fact,  extend  beyond  New  York.  The  note  was 
carried  by  that  line  to  the  city  of  New  York,  and  there  delivered  to 
Wells,  Fargo  &  Go/s  express.  The  nsaal  time  required,  in  1^8,  for 
the  transmission  of  a  package  from  that  city  to  San  Francisco  was 
thirty  days.  This  note  was  receired  in  San  Francisco  in  the  early 
part  of  that  year,  and  was  presented  by  a  clerk  of  Wells,  Fargo  & 
Ca  to  Shaw,  and  payment  demanded,  with  which  demand  Shaw 
refused  to  comply ;  and  then,  instead  of  having  the  note  sued,  as 
directed,  they  wrote  the  plaintiff  on  the  subject  of  Shaw's  liability 
to  pay  the  note,  without  first  having  its  payment  demanded  at  the 
bank  where  it  was  made  payable.  His  letter  was  answered  by  the 
plaintiff's  attorney,  under  date  of  July  26, 1858,  stating  it  to  be  the 
business  of  Shaw  to  show  that  he  had  the  funds  at  the  bank  ready 
to  pay,  and  concluded  by  saying  :  **  The  note  is  a  valid  one,  and  if 
there  is  any  way  to  collect  it,  as  we  think  there  must  be,  Mr.  Palmer 
wants  it  done  ;  he  is  responsible."  Upon  the  receipt  of  this  letter 
by  Wells,  Fargo  &  Go.  they  delivered  the  note  to  a  law  firm  in  San 
Francisco  in  good  standing,  with  instructions  to  sue  it  if  they 
thought  the  money  could  be  collected.  On  the  8th  day  of  January 
following  (1859)  an  action  was  commenced  upon  the  note  in  the 
fourth  judicial  district  court  of  Galifomia,  in  the  plaintiff's  name, 
against  Shaw.  Shaw  interposed  no  other  answer  than  a  two  years' 
statute  of  limitations,  made  to  prevent  the  maintenance  of  an  action 
upon  a  contract  made  elsewhere  than  in  that  State  against  an 
inhabitant  of  that  State  who  had  resided  therein,  exclusive  of 
absences  fh)m  the  State,  two  years  after  the  cause  of  action  accrued. 
On  the  trial  it  appeared,  and  was  so  found  by  the  jury,  that  Shaw 
had  resided  there  two  years  one  month  and  six  days,  exclusive  of 
absences,  and  thereupon  it  was  ordered  and  adjudged  by  the  court, 
that  the  plaintiff  take  nothing  by  his  action,  and  that  Shaw  recover 
from  him  his  costs  and  disbursements.  Shaw  continued  to  reside 
in  Galifomia  until  August,  1865,  when  he  returned  to  the  city  of 
New  York,  and  remained  in  that  vicinity  until  about  the  1st  day 
of  October,  1866,  when  he  removed  to  Ohioago,  Illinois,  where  he 
has  ever  since  resided.  The  defendant  gave  proof  that  prior  to,  at 
Qie  time,  and  subsequent  to  the  suit  in  Galifomia,  Shaw  was  insolv* 
ent  The  evidence  upon  that  subject  was  conflicting. 
At  the  conclusion  of  the  evidence,  the  court  held  and  decided 
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that  the  American  Express  Co.,  by  its  contract,  undertook  to  take 
the  note  to  Galifomia,  and  there  first  present  it  to  Shaw  for  pay* 
ment,  and  then  sue  it  That  Wells>  Fargo  &  Go.  were>  for  that 
purpose,  the  defendant's  agents ;  that  they,  instead  of  causing  a  juit 
to  be  immediately  commenced,  when  payment  was  refused,  without 
any  valid  excuse,  delayed  suing  until  the  statute  of  limitations  ran 
upon  the  demand,  and  that  the  plaintiff  thereby  lost  it  That  the 
defendant  was  precluded  from  questioning  what  was  adjudged  in 
the  suit  in  California,  and  that  the  only  question  for  the  jury  was 
as  to  the  amount  of  damages  the  plaintiff  was  entitled  to  recover ; 
to  which  decisions  and  rulings  the  counsel  for  the  defendant  duly 
excepted. 

The  court  charged  the  jury  that  if,  at  the  time  the  note  was 
received  in  Oalifomia  by  Weils,  Fargo  &  Co.,  the  pecuniary  circum- 
stances of  Shaw  were  such  that  nothiug  could  have  been  collected 
of  him  in  that  State^  and  he  remained  in  that  condition  down  to 
the  time  the  statute  of  limitations  ran  upon  the  demand,  it  would 
mitigate  the  damages  to  a  nominal  amount  That  upon  this  point 
the  testimony  was  conflicting  ;  that  the  burden  of  proof  was  ipon 
the  defendant,  and  it  should  be  such  as  to  satisfy  them  beyond  a 
reasonable  doubt  that  Shaw  was  irresponsible,  and  that  nothing 
fx>uld  have  been  collected  of  him  by  suit ;  that  if  the  testimony 
simply  left  their  minds  in  doubt,  the  plaintiff  was  entitled  to  their 
verdict  on  that  question. 

The  defendant's  exception  to  this  portion  of  the  charge  is  as  fol* 
lows :  "  Defendant  excepts  to  that  portion  of  the  charge  that  if 
there  was  reasonable  doubt  as  to  whether  Shaw  was  solvent  or  not^ 
the  plaintiff  was  entitled  to  recover  the  amount  of  the  note  and 
interest.''  The  defendant  requested  the  judge  to  charge  that  the 
action  in  California  was  prosecuted  solely  at  the  expense  of  Well% 
Fargo  &  Co. ;  that  Shaw  resided  here  only  for  a  limited  period ;  that 
his  prior  and  subsequent  residence  was  where  it  now  is,  in  the  State 
of  Illinois,  and  that  the  plaintiff's  right  of  action  upon  the  note 
was  the  same  as  before  the  action  in  California;  and  that  the  plain- 
tiff must  show,  affirmatively,  that  he  has  sustained  damage;  with 
which  reqnest  the  judge  declined  to  comply,  and  the  defendanfa 
oounsel  excepted. 

The  jury  rendered  a  verdict  in  &vor  of  the  plaintiff  for  the  amoant 
of  the  note  and  interest  The  exceptions  were  ordered  to  be  heaidL 
In  tti3  first  instance,  at  the  general  term* 
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H  C.  Van  Vorsty  for  appellant  The  judge  erred  in  charging 
that  the  defendant  was  liable  for  the  negligence  of  Wella^  Fargo  & 
Glou  Lowell  Wire  Fence  Go,  t.  Sargeniy  8  Allen,  189 ;  Jenneso?^  v. 
Owl  di  a.  R.R.  Co,,  4  Am.  L.  Beg.  234 ;  2  Bedfield  on  Bailwaya, 
§  170,  sub.  7,  §  180,  sub.  2 ;  Story  on  Agency,  §  201 ;  Paley  on 
Agency,  17>  20.  All  questions  compounded  of  law  and  fact  must 
be  sabmitted  to  the  jury.  Foot  v.  Wiswall,  14  Johna  304.  There 
ifl  no  absolute  rule  as  to  what  constitutes  negligence.  S.  &  B.  on 
Neg.  219,  and  cases  cited  in  note ;  Hunter  v.  Caldwell,  10  Q.  B,  69, 
82.  The  plaintiff  must  show  affirmatiyely  that  he  has  sustained 
damages.  Allen  v.  Suydam,  20  Wend.  321 ;  Lienau  y.  Dinenwre, 
8  Daly,  365.  If  an  agent  uses  reasonable  diligence  in  appointing 
a  sub*agent|  he  is  not  responsible  for  the  sub-agenf  s  neglect  or 
fraud.  Story  on  Contracts,  §  155 ;  Paley  on  Agency,  by  Lloyd,  17, 
20;  Story  on  Agency,  §  201,  and  note;  1  Idyermore  on  Agency, 
ohap.  2,  §  4,  pp.  56, 57 ;  Hunn  y.  Union  Bk.  Louisiana,  4  Bob.  109 ; 
Bromley  y.  Cowhell,  2  Bos.  &  PuL  438 ;  Cochran  y.  Islam,  2  M.  & 
8.,  301 ;  Ohitty  on  Contracts,  233,  234,  236 ;  Parsons  on  Mer.  Law, 
155, 156. 

W.  F.  Cogswell,  for  respondent .  The  objection  to  the  records 
of  the  judgments  of  the  supreme  court  of  Oalifomia  was  not  well 
taken.  Act  of  congress  of  May  26,  1790, 1  Stat  at  Large,  122 ;  1 
Brightley's  Dig.  265 ;  1  GonkUng's  Treatise  (3d  ed. ),  390 ;  Hatcher 
y.  Rocheleau,  18  N.  T.  86 ;  Code,  %  426. 

Gray,  G.  When  the  plaintiff  deliyered  this  note  to  the  defend- 
ant's agent  at  Brockport,  he  belieyed  the  defendant's  express  line 
extended  to  San  !bVancisco,  and  was  not  informed  to  the  contrary ; 
and  he  accompanied  its  deliyery  with  a  request  that  the  note  be 
taken  (not  sent)  to  San  Francisco  and  presented  to  Shaw,  payment 
demanded,  and,  if  not  paid,  to  haye  suit  brought  at  once ;  and  in 
pursuance  of  this  request  the  defendant's  agent  at  Brockport,  to 
whom  the  note  was  deliyered,  indorsed  upon  the  enyelope,  in  which 
the  note  was  carried,  the  f oUowing  direction,  to  be  obseryed  in  le- 
gitftl  to  it;  ^'If  not  paid  on  presentation,  haye  it  sued  and  collected 
as  soon  as  possible."  This  clearly  was  not  a  mere  contract  to  for- 
ward, but  to  carry  the  note  to  San  Francisco  and  present  it  foi 
payment,  and,  if  not  paid,  to  haye  it  sued  at  once.  If,  after  this 
note  reached  San  Francisco,  and  payment  was  demanded  upon  it 
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and  declined,  it  had,  in  accordance  with  the  directions  given,  been 
sued  at  once,  this  controversy  wonld  have  been  saved.  No  error 
was  committed  in  the  ruling  on  the  trial,  that  Wells,  Fargo  &  Oa, 
in  what  they  did,  acted  as  the  agents  of  the  defendant  I  do  not 
think  the  fault  was  imputable  to  the  attorneys  employed  hy  Wells, 
Fargo  &  Go.  But,  if  otherwise,  the  defendants  were  responsible 
for  their  delinquency.  Ayrauli  v.  Tlie  Pacific  Banky  47  N.  Y. 
570.  The  fact  that  the  plaintiff  by  his  attorney  answered  the 
letter  addressed  to  him  by  Wells,  Fargo  &  Co.,  by  no  means 
sanctioned  the  delay  in  prosecuting  the  note.  No  delay  was 
asked  for  and  none  was  proved;  and  hence  the  judge  was  right 
in  holding  that  the  delay  was  not  excused,  and  that  the  defend- 
ant was  liable  in  some  amount  of  damages,  to  be  settled  by  the 
jury.  When,  after  the  plaintiff  had  proved  the  contract  and  the 
defendant's  neglect  in  performing  it,  and  that  the  result  was  a  judg- 
ment against  the  plaintiff  for  costs,  and  rested,  the  defendant  moved 
that  he  be  nonsuited  upon  thene  grounds:  1.  That  the  plaintiff 
had  sustained  no  damage  whatever;  2.  That  no  negligence  had 
been  made  out  against  the  defendant;  3.  That  the  California 
statute  had  run  on  the  note  when  it  was  delivered  to  the  defendant 
And  when  each  of  lihese  propositions  was  properly  overruled,  the 
first  two  for  reasons  already  stated,  and  the  third  that  it  was  not 
tnn,  the  defendants  then,  without  further  question,  proceeded  for 
the  purpose  of  avoiding  their  liability  to  pay  damages,  to  prove  that 
if  the  note  had  been  seasonably  su^  in  California  and  judgment 
recovered,  by  reason  of  the  insolvency  or  embarrassed  circum- 
stances of  Shaw  nothing  could  have  been  collected  upon  it;  and 
the  trial  proceeded  throughout  without  a  suggestion  that  any  other 
reason  for  the  reduction  of  damages  existed,  and  until  the  evidence 
had  closed,  and  no  question  having  yet  been  raised  or  allusion  in 
any  way  made  to  what  the  appellant  now  substantially  claims,  vis., 
that  the  judgment  in  California  was  not  upon  the  merits  of  the 
plaintiff 's  demand,  but  a  judgment  refusing,  under  a  local  law  of 
that  State,  to  hear  and  determine  its  merits,  upon  the  ground  that 
the  contract  sued  upon,  not  having  been  made  in  California,  was 
not  seasonably  presented  there,  and,  hence,  that  an  action  might  have 
been  brought  upon  it  in  this  State  or  Illinois,  after  Shaw's  retain 
from  California,  in  1855,  the  judge  proceeded  to  review  and  decide 
the  several  questions  presented  by  the  evidence  in  the  case,  five  in 
all ;  ami  in  the  course  of  the  review  and  decision  he  stated  that  th^ 
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defendant^  instead  of  causing  a  suit  to  be  immediately  commenced 
upon  the  demand  when  payment  was  refused,  without  valid  excuse 
delayed  suing  it  until  the  statute  had  run  upon  it,  and  that  the 
plaintiff  thereby  lost  it;  and  now  the  appellant  insists  that  the 
judge,  in  this  statement  that  the  plaintiff  thereby  lost  it,  intended 
to  and  did  decide  that  the  judgment  in  California  was  a  bar  to  an 
action  brought  upon  the  same  demand  elsewhere  than  in  that  State. 
The  answer  is  twofold:  1.  That  the  judge,  in  what  he  said,  was 
alluding  to  the  proceedings  in  Oalifomia,  and  as  to  what  had  been 
lost  in  that  State  by  the  omission  on  the  part  of  the  defendants  to 
do  their  duty ;  and  2.  That  the  case  is  without  evidence  to  show  that 
up  to  this  time  the  question  as  to  the  right  of  the  plaintiff  to  sue 
elsewhere  than  in  California,  after  the  court  in  that  State  had 
decided  that  he  take  nothing  by  his  action,  had  occurred  to  the 
defendant's  counsel,  who  it  is  presumed  before  the  trial  commenced 
had  considered  each  question  that  would  arise  upon  the  merits,  and 
was  prepared  to  present  each  one  distinctly  to  the  consideration  of 
the  judge,  whose  duty  it  was  to  decide  such  questions  as  were  pre- 
sented  ;  and  when  after  the  counsel  for  the  respective  parties  had 
addressed  the  jury,  without,  so  far  as  appears  by  the  case,  alluding 
to  this  proposition,  the  judge  in  his  charge  instructed  them  that  it 
belonged  to  the  defendant  to  prove  that  Shaw  was  irresponsible,  and 
that  the  defendant  must  satisfy  them,  beyond  a  reasonable  doubt, 
that  nothing  could  have  been  collected  of  him  by  suit  in  Califomiai 
and  if  upon  that  point  the  evidence  simply  left  their  minds  in  doubt 
the  plaintiff  was  entitled  to  their  verdict  The  exception  taken 
represented  the  judge  as  charging,  "  that  if  there  was  no  reasonable 
doubt  as  to  whether  Shaw  was  solvent  or  not,  the  plaintiff  was 
entitled  to  recover  the  whole  amount  of  the  note  and  interest 
The  judge  certainly  did  not  say  so.  All  he  said  was,  in  substance, 
that  if  the  testimony  simply  left  their  minds  in  doubt  the  plaintiff 
was  entitled  to  their  verdict ;  that  the  whole  amount  could  have 
been  collected  of  Shaw,  if  judgment  had  been  recovered  against  him 
in  that  State.  No  question  had  been  made  on  the  trial,  or  at  the 
close  of  the  evidence  as  to  the  burden  of  proof.  When  the  plaintiff 
rested  the  defendants  erroneously  insisted  that  no  damages  whatever 
were  recoverable ;  and  when  they  were  overruled  no  measure  or  rule 
of  damages  was  suggested  by  the  defendants'  counsel ;  and  when 
the  amount  of  the  note,  including  the  interest  upon  it,  was  conceded 
the  defendants,  as  if  conceding  that  if  they  were  liable  in  any 
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amount  of  damages^  they  were  liable  for  the  full  sum  of  the  note 
and  interest,  asserted,  in  avoidance  of  that  liability,  and  entered 
upon  the  proof  t<)  establish  the  fact  that,  even  though  a  judgment  had 
been  recovered  in  Galifomia,  nothing  could  have  been  collected  upon 
it  They  took  this  position,  and  the  cause  Fas  tried  and  submitted 
U>  the  jury  upon  this  theory ;  and  hence,  if  for  no  other  reason,  the 
defendants  cannot  complain  of  the  judge's  charge  that  the  burden  of 
proving  that  a  judgment  against  Shaw  upon  the  demand  could  not 
have  been  collected  of  him  in  Galifomia  rested  upon  defendants. 

The  request  to  charge  embraced  in  a  single  request  five  proposi- 
tions :  First,  that  the  action  in  Galifomia  was  prosecuted  solely  at 
the  expense  of  Wells,  Fargo  ft  Go. ;  second,  that  Shaw  resided  here 
only  for  a  limited  period ;  third,  that  his  prior  and  subsequent 
residence  was  in  Illinois,  where  it  now  is ;  fourth,  that  the  plain- 
tiff's right  of  action  was  the  same  as  before  the  action  in  Galifomia; 
and,  fifth,  that  the  plaintiff  must  show,  affirmatively,  that  he  has 
sustained  damages.  The  first  and  second  of  these  propositions  were 
each  immaterial.  The  third  was  an  unquestioned  fact.  The  fourth, 
I  infer  from  the  argument  submitted  to  us,  was  designed  to  present 
the  question  whether  the  plaintiff's  right  of  action,  elsewhere  than 
in  Galifomia,  was  the  same  it  was  before  his  defeat  in  his  action  in 
that  State ;  but  the  proposition,  as  made,  amounted  to  a  request  to 
charge  that  his  right  of  action  every  where,  including  California, 
was  the  same  that  it  was  before  the  court  in  that  State  had  decided 
that  his  right  to  maintain  an  action  there  was  barred  by  the  statute 
of  limitations.  The  fifth  proposition  is  disposed  of  by  what  has  been 
said  as  to  the  burden  of  prool 

Unless  the  several  propositions  contained  in  this  single  request 
were  material  to  the  issue,  and  trae  in  £Etot  and  in  law,  the  judge 
did  noi  err  in  refusing  to  comply  with  it  That  they  were  not,  ia 
obvious. 

The  verdict  appealed  from  should  be  affirmed. 

All  concurring. 

JuiqmmU  affirm^ 
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(UN.T.  471) 

TIm  owner  of  a  Bteam  boiler,  who  operates  and  usee  the  same*  in  carrying  on 
hia  bUBinees  upon  his  own  premises  in  such  a  manner  that  it  is  not  a  nni- 
■anoe,  is  not  liable  for  damages  done  to  the  property  of  his  neighl)or  by  an 
explosion  of  such  boiler,  without  proof  of  fault  or  negligence  on  the  owner's 
part. 

The  owner  is  liable  for  any  defects  in  the  manufacture  of  the  boiler  which 
were,  or  ought  to  have  been,  known  to  him,  and  for  any  negligence  in  the 
use  of  the  boiler  which  can  properly  be  attributable  to  him ;  but  if  the 
explosion  was  caused  by  defects  which  were  imperceptible  on  examination 
he  is  not  liable  therefor. 

The  fact  that  the  boiler  was  purchased  of  reputable  manufacturers,  though 
not  of  itself  a  condusiye  Justification  for  its  use,  is  one  of  the  facts  tending 
to  a  justification  which  the  jury  are  to  consider. 

Appbal  by  the  defendants,  Buchanan  and  Bullard,  from  an 
Drder  of  the  supreme  court,  made  at  a  general  term,  in  the  fourth 
district,  reversing  a  judgment  entered  in  their  fayor,  upon  a  verdict 
8.  C,  61  Barb.  86. 

The  action  was  brought  to  recover  damages  occasioned  by  the 
explosion  of  a  steam  boiler,  while  the  same  was  owned  and  being 
used  by  the  Saratoga  Paper  Company,  at  their  mill  situated  in  the 
village  of  Schuylerville.  The  boiler  exploded  on  the  13th  day  of 
February,  1864,  by  means  whereof  it  was  projected  and  thrown  upon 
the  plaintiff's  premises,  and  through  several  of  his  buildings,  thereby 
injuring  and  damaging  the  same,  and  destroying  personal  property 
therein. 

Buchauan  and  BuUard  were  joined  with  the  paper  company  as 
defendants  in  the  action,  on  the  ground  that  they  were  trustees, 
stockholders  and  agents  of  the  corporation,  and  superintending  its 
business  as  such,  and  therefore  jointly  liable  with  the  company  in 
the  action.  '  The  Glutes,  who  manufactured  the  boiler,  were  also 
made  defendants,  on  the  ground  that  they  made  it  in  a  negligent 
manner,  in  consequence  of  which  negligence  the  boiler  exploded. 

The  case  was  twice  tried.  Upon  the  first  trial  the  complaint  was 
dismissed  as  to  the  Clutes,  and  a  verdict  rendered  against  the  other 
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defendants  for  $3,42u.  The  general  term  set  aside  the  verdict  and 
granted  a  new  trial,  on  the  ground  that  the  judge  at  the  circuit 
erred  in  excluding  eyidence  to  show  that  the  defendants  were  not 
guilty  of  any  negligence  in  pi-ocuring  or  in  the  use  of  the  boiler  in 
question. 

Upon  the  first  trial  (reported  in  42  How.  385)  a  verdict  was  ren- 
dered against  the  paper  company  for  $2,703.36  damages,  and  in 
favor  of  the  defendants,  Buchanan  and  BullanL  The  plaintiff 
moved  for  a  new  trial,  on  the  minutes  of  the  judge,  as  to  the  defend- 
ants Buchanan  and  Ballard.  The  motion  was  denied,  and  judg- 
ment entered  on  the  verdict  in  favor  of  Buchanan  and  BuUard. 

• 

E.  F.  Buttard,  for  appellant,  Buchanan.  The  defendants  had 
a  right  to  use  steam  on  their  premises,  and  are  not  liable  for  any 
consequential  injury  therefrom,  unless  they  were  guilty  of  negli- 
gence. Clark  V.  Foot,  8  Johns.  421 ;  Radcliff^s  ExWb  v.  Mayor, 
etc^  4  N.  Y.  196  ;  Fero  v.  Buff^  etc^  R.  R,  22  id.  209,  212 ;  Bood 
V.  AT.  (6  B.  R.  B.y  18  Barb.  80,  84;  Ryan  v.  N.  F.  C.  R.  R^  35 
N.  Y.  210 ;  Sheldon  v.  Sherman,  42  id.  485 ;  Bedell  v.  X.  /.  R.  R., 
44  id.  367.  Buchanan,  as  a  mere  trustee,  was  not  necessarily  liable 
for  the  acts  of  the  corporation  or  its  other  agents.  Aug.  &  Ames 
on  Corp.  302 ;  Blake  v.  Ferris,  1  N.  Y.  48 ;  Milligan  v.  Wedifey 
12  Ad.  ft  El.  737;  In  re  Utica,  etc.,  R.  R.  Co.,  56  Barb.  460;  Hume 
V.  Mayor,  etc.,  Oiiy  of  New  Fork,  47  N.  Y.  639. 

John  H.  Reynolds,  for  appellant,  BuUard.  The  portions  of 
the  charge  excepted  to  are  to  b^  read  with  the  residue,  and  so  read 
they  are  correct  Ourtie  v.  Rochester,  etc,  R.  R.  Co^  18  N.  Y.  534 ; 
Sperry  v.  MUler,  16  id.  407 ;  Ryan  v.  N.  F.  O.  R.  R.  Go.,  35  id.  210. 
It  was  not  error  for  the  court  to  express  an  opinion  upon  que»* 
tions  of  fact    Moore  v.  Meecham,  10  N.  Y.  207. 

A.  Pond,  for  respondent  Proof  of  negligence  was  not  necas- 
sary  to  establish  the  defendants'  liability,  and  proof  that  there  was 
no  negligence  is  inadmissible.  '  Farrand  v.  Marshall,  21  Barb.  409, 
419 ;  Hay  v.  Oohoes  Cb.,  3  id.  42 ;  2  N.  Y,  161 ;  Tremain  v.  Same, 
id.  163 ;  approved  in  Radcliff's  Esters  v.  Mayor,  4  id.  199 ;  Seiden  v. 
DeL  and  Hud.  Ganal  Go^  24  Barb.  362 ;  McKeon  v.  jSm,  4  Bobt  449 ; 
BMinger  v.  K  F.  G.  R.R.Oo.,^  N.  Y.  47;  Pixley  v.  Oark,  85  id. 
523 ;  Lewis  v.  McMillen,  41  Barb.  428,  434 ;  Plielps  v.  WaU,  30  V. 


JANUARY  TERM,  1873.  .  625 

Loaee  r.  BuduuiML 

Y.  78 ;  Suydam  v.  JUoore,  8  i(L  358,  360 ;  Judaon  v.  Cooky  11  id. 
642 ;  Montford  v.  Hughes^  3  E.  D.  Smith,  591 ;  Hardtop  v.  GaUa* 
yher,  2  id  523.  The  defendants  were  bound  to  know  that  the 
boilers  were  safe  before  using  them,  and  for  failing  in  that  respect 
are  liable,  irrespectiye  of  all  qneations  of  negUgenoe.  Dygwt  t. 
Bradley y  8  Wend.  469. 

£arl,  C.  Upon  the  first  trial  of  this  action,  the  presiding  judge 
dismissed  the  complaint  as  against  the  defendant,  date,  who  mana?- 
factured  the  engine,  and  held  that  the  other  defendants  were  liable^ 
irrespective  of  n^ligence,  and  excluded  all  evidence  to  show  that 
they  were  not  guilty  of  negligence.  For  this  error,  upon  appeal  to 
the  general  term,  the  judgment  was  reversed  and  new  trial  granted, 
the  court  holding  that  the  defendants  could  be  made  liable  only  by 
proof  against  them  of  negligence.  Upon  the  second  trial,  the  pre* 
Aiding  judge  held  in  accordance  with  the  law  as  thus  laid  down  by 
the  general  term,  and  upon  the  question  of  negligence  the  jury  de* 
aided  against  the  Saratoga  Paper  Company  and  in  favor  of  the  other 
two  defendants.  The  plaintiff  claimed,  as  he  did  upon  the  firat 
trial,  that  the  defendants  were  liable  without  the  proof  of  any  negli* 
gence,  and  requested  the  justice  so  to  rule;  and  the  refusal  of  the 
justice  to  comply  with  this  request  raises  the  principal  question  for 
our  consideration  upon  this  appeal. 

Upon  the  last  appeal,  the  majority  of  the  court  held  the  law  to 
be  as  it  had  been  held  upon  the  first  appeal,  but  a  new  trial  was 
granted  for  certain  alleged  errors  in  the  charge  of  the  justice,  which 
will  hereafter  be  considered. 

The  claim  on  the  part  of  the  plaintiff  is,  that  the  casting  of  the 
boiler  upon  his  premises  by  the  explosion  was  a  direct  trespass  upon 
his  right  to  the  undisturbed  possession  and  occupation  of  his  premr 
ises,  and  that  the  defendants  are  liable,  just  as  they  would  have  been 
for\aay  other  wrongful  entry  and  trespass  upon  his  premises. 

I  do  not  believe  this  claim  to  be  well  founded,  and  I  will  brieiy 
examine  the  authorities  upon  which,  mainly,  an  attempt  is  made  to 
sustain  it 

In  Farrand  v.  Manhally  21  Barb.  409,  it  was  held  that  a  man 
may  dig  on  his  own  land,  but  not  so  near  that  of  his  neighbor  as  to 
came- the  land  of  the  latter  to  fall  into  his  pit,  thus  transferring,  a 
portion  of  another  man's  land  to  his  own.  This  is  upon  the  prin- 
eifde  that  every  man  has  the  natural  right  to  the  uae  of  hia  land  in 
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the  situation  in  which  it  was  placed  by  nature,  surrounded  and  pro* 
tected  by  the  soil  of  the  adjacent  lots.  He  has  a  right  to  the  sup- 
port  of  the  adjoining  soil,  and  to  that  extent  has  an  easement  in  hie 
neighbor's  soil,  and  when  the  soil  is  removed  his  easement  is  direcily 
interfered  with.  When  one  adjoining  owner  thns  removes  the  soil, 
he  is  not  doing  simply  what  he  may  with  his  own,  but  he  is  inter- 
fering with  the  right  which  his  neighbor  has  in  the  same  soil  This 
rule,  however,  as  stated  by  Judge  Bboksok,  in  Radcliff^s  Ezecuiori 
V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  203,  must  undoubtedly  be 
somewhat  modified  in  its  application  to  cities  and  villages.  In  Hay 
V.  The  Cohoes  Company,  2  N.  Y.  159,  the  defendant,  a  corporation^ 
dug  a  canal  upon  its  own  land  for  the  purposes  authorized  by  its 
charter.  In  so  doing  it  was  necessary  to  blast  rocks  with  gun- 
powder, and  the  fragments  were  thrown  against  and  injured  the 
plaintiff's  dwelling  upon  lands  adjoining.  It  was  held  that  the 
defendant  was  liable  for  the  injury,  although  no  negligence  or  want 
of  skill  in  executing  the  work  was  alleged  or  proved.  This  decision 
was  well  supported  by  the  clearest  principles.  The  acts  of  the 
defendant,  in  casting  the  rocks  upon  plaintiff's  premises,  were  direct 
and  immediate.  The  damage  was  the  necessary  consequence  of  just 
what  the  defendant  was  doing,  and  it  was  just  as  much  liable  as  if 
it  had  caused  the  rocks  to  be  taken  by  hand,  or  any  other  means, 
and  thrown  directly  upon  plaintiff's  land.  This  is  far  from  an 
authority  for  holding  that  the  defendants,  who  placed  a  steam  boiler 
upon  their  lands,  and  operated  the  same  with  care  and  skill,  should 
be  liable  for  the  damages  caused  by  the  explosion,  without  their 
fault  or  any  direct  or  immediate  act  of  theirs.  It  is  true  that  Judge 
Oardker,  in  writing  the  opinion  of  the  court,  lays  down  broadly 
the  principle  that  '*  every  individual  is  entitled  to  the  undisturbed 
possession  and  lawful  enjoyment  of  his  own  property,"  citing  the 
maxim  sic  uiero  tuo,  etc.  But  this  principle,  as  well  as  the  maxim, 
as  will  be  seen,  has  many  exceptions  and  limitations,  made  necessary 
by  the  exigencies  of  business  and  society. 

In  Bellinger  v.  The  New  York  Central  R.  R  Co.,  23  N.  Y.  47,  it 
was  decided  that  where  one  interferes  with  the  current  of  a  running 
stream,  and  causes  damage  to  those  who  are  entitled  to  have  the 
water  flow  in  its  natural  channel,  but  such  interference  is  in  pursu- 
ance of  legislative  authority  granted  for  the  purpose  of  constructing 
a  work  of  public  utility,  upon  making  compensation,  he  is  liable 
only  for  such  injury  as  results  from  the  want  of  due  skill  vnd  can 
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ID  80  arranging  the  necessary  works  as  to  avoid  any  danger  reason- 
ably to  be  anticipated  from  the  habits  of  the  stream  and  its  liability 
to  floods.  Judge  Denio,  in  his  opinion,  referring  to  the  maxim 
aqua  eurrit  et  debet  currerey  says,  it  '^  absolutely  prohibits  an  indi- 
ndnal  from  interfering  with  the  natural  flow  of  water  to  the  preju- 
dice o  *  another  riparian  owner  upon  any  pretence,  and  subjects  him 
to  damages  at  the  suit  of  any  party  injured,  without  regard  to  any 
question  of  negligence  or  want  of  care/'  The  liability  in  such  cases 
ia  baled  upon  the  principle  that  the  interference  is  an  immediate 
and  direct  violation  of  the  right  of  the  other  riparian  owners  to  have 
the  water  flow  in  its  natural  channel.  No  one  has  an  absolute  prop- 
erty in  the  water  of  a  running  stream.  He  may  use  it,  but  he  must 
not,  by  his  use  of  it,  interfere  with  the  equal  right  which  other 
riparian  owners  have  also  to  use  it,  and  have  it  flow  in  its  natural 
way,  in  its  natural  channel. 

In  Pixley  v.  Clark,  35  N.  Y.  520,  it  was  held,  that  if  one  raises 
the  water  in  a  natural  stream  above  its  natural  banks,  and  to  pre- 
vent its  overflow  constructs  embankments  which  answer  the  pur- 
pose perfectly,  but  by  the  pi*essure  of  the  water  upon  the  natural 
banks  of  the  stream  percolation  takes  place  so  as  to  drain  the 
adjoining  lands  of  another,  an  action  will  lie  for  the  damages  occa- 
sioned thereby;  and  that  it  matters  not  whether  the  damage  is 
occasioned  by  the  overflow  of  or  the  percolation  through  the  natural 
banks,  so  long  as  the  i*esult  is  occasioned  by  an  improper  interference 
with  the  natural  flow  of  the  stream.  This  decision  was  an  applica- 
tion of  the  maxim  aqtta  eurrit  et  debet  currere  to  the  facts  of  that 
case.  It  was  held  that  the  liability  was  the  same  whether  the  water 
was  dammed  up  and  caused  to  overflow  or  to  percolate  through  the 
banks  of  the  stream.  It  was  a  case  of  flooding  lands  by  damming 
up  the  water  of  a  stream,  and  the  liability  of  a  wrong-doer  in  such 
a  case  has  never  been  disputed. 

In  the  case  of  Selden  v.  Hie  Delaware  S  Hudson  Canal  Co.,  5^4 
Barb.  362,  it  was  held  that  the  defendant  had  the  power,  under  its 
charter,  to  enlarge  its  canal;  but  that,  though  it  possessed  this 
power,  and  upon  making  compensation  therefor  to  take  private 
property  for  that  purpose,  it  was  liable  to  remunerate  individuals 
in  damages  for  any  injuries  they  might  sustain  as  the  consequence 
of  such  improvement ;  and  that,  if  by  means  of  the  enlargement,  a 
lawful  act  in  itself,  the  lands  of  an  individual  were  inundated,  even 
though  the  work  may  have  been  performed  with  all  reasonable  care 
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and  skill,  it  was  a  legal  injury,  for  whicli  the  owner  was  entitled  to 
redress.  It  may  well  be  doubted  if  this  decision  can  stand  in  view 
of  the  principles  laid  down  in  the  case  of  Bellinger  y.  JV.  Y.  C.  IL 
R,  Co.^  isupreu  Within  the  principles  of  that  case,  if  the  Delaware 
and  Hudson  Canal  Company  exercised  a  power  conferred  upon  it  by 
law  in  a  lawful  and  proper  manner,  it  could  not  be  held  liable  for 
the  consequential  damages  necessarily  occasioned  to  the  owners  of 
adj(Hning  lands.  Bat  if  we  assume,  as  was  assumed  at  the  general 
term  in  that  case,  that  the  defendant  did  not  have  the  protection  of 
he  law  for  the  damages  which  it  occasioned,  then  it  was  clearly  liable. 
Its  acts  were  necessarily  and  directly  injurious  to  the  plaintiflEl  It 
kept  the  water  in  its  canal  when  it  knew  that  the  necessary  conse- 
quence was  to  flood  the  plaintiff's  premises.  The  damage  to  plain- 
tiff was  not  accidental,  but  continuous,  direct  and  necessary.  In 
such  ii  case  the  wrong-doer  must  be  held  to  have  intended  the  conse- 
quence  of  his  acts,  and  must  be  treated  like  one  keeping  upon  his 
premises  a  nuisance  doing  constant  damage  to  his  neighbor's 
property. 

In  the  case  of  MeKean  v.  See,  4  Bobt.  Supe.  0.  R  449,  it  was  held 
that  the  defendant  had  no  right  to  operate  a  steam  engine  and  other 
machinery  upon  his  premises  so  as  to  cause  the  vibration  and  shaking 
of  plaintiff's  adjoining  buildings  to  such  an  extent  as  to  endanger 
and  injure  them.  This  case  was  decided  upon  the  law  of  nuisances. 
It  was  held  that  the  engine  and  machinery,  in  the  mode  in  which 
chey  were  operated,  was  a  nuisance,  and  the  decision  *has  been 
ttfiirmed  at  this  term  of  the  court,  51  N.  Y.  300.  The  decision  in 
this  case,  and  in  scores  of  similar  cases  to  be  found  in  the  books,  is 
far  from  an  authority  that  one  should  be  held  liable  for  the  acci« 
dental  explosion  of  a  steam  boiler  which  was  in  no  sense  a  nuisance. 
We  are  also  cited  to  a  class  of  cases  holding  the  owners  of  animals 
responsible  for  injuries  done  by  them.  There  is  supposed  to  be  a 
difference  as  to  responsibility  between  animals  mansuelce  naturm  and 
fera  naiura.  As  to  the  former,  in  which  there  can  be  no  absolute 
right  of  property,  the  owner  is  bound  at  common  law  to  take  care 
thai  they  do  not  stray  upon  the  lands  of  another,  and  he  is  liable  for 
any  trespass  they  may  commit,  and  it  is  altogether  immaterial 
whethw  their  escape  is  purely  accidental  or  due  to  negligence.  As 
to  the  latter,  which  are  of  a  fierce  nature,  the  owner  is  bound  to  take 
care  of  them  and  keep  them  under  control,  so  that  they  can  do  no 
inlnry.    But  the  liability  in  each  case  is  upon  the  same  prindpla. 
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The  former  have  a  known^  natural  disposition  to  stray,  and  hence 
the  owner,  knowing  this  disposition,  is  supposed  to  be  in  fault,  if  he 
do  not  restrain  them  and  keep  them  under  control.  The  latter  are 
knoTi  a  to  be  fierce,  savage  and  dangerous,  and  their  nature  is  known 
to  their  owner,  and  hence  the  owner,  foi'  the  same  reason,  is  bound 
to  keep  them  under  control.  As  to  the  former,  the  owner  is  not 
responsible  for  such  injuries,  as  they  are  not  accustomed  to  do,  by 
the  exercise  of  vicious  propensities,  which  they  do  not  usually  have, 
unless  it  can  be  shown  that  he  has  knowledge  of  the  vicious  habit 
and  propensity.  As  to  all  animals,  the  owner  can  usually  restrain 
and  keep  them  under  control,  and  if  he  will  keep  them  he  must  do 
80.  If  he  does  not,  he  is  responsible  for  any  damage  which  their 
well-known  disposition  leads  them  to  commit.  I  believe  the  liabil- 
ity to  be  based  upon  the  fault  which  the  law  attributes  to  him,  and 
no  further  actual  negligence  need  be  proved  than  the  fact  that  they 
are  at  large,  unrestrained.  But  if  I  am  mistaken  as  to  the  true  basis 
of  liability  in  such  cases,  the  body  of  laws  in  reference  to  live 
animals,  which  is  supposed  to  be  just  and  wise,  considering  the 
nature  of  the  animals,  and  the  mutual  rights  and  interests  of  the 
owners  and  others,  does  not  furnish  analogies  absolutely  controlling 
m  reference  to  inanimate  property. 

Blackstone  (vol.  3,  p.  209)  says,  "  that  whenever  an  act  is  directly 
aui  immediately  injurious  to  the  person  or  property  of  another,, 
and,  therefore,  necessarily  accompanied  with  some  force,  an  action 
of  trespass  vi  et  armis  will  lie ; "  for  "  the  right  of  meum  and  tuu7n 
or  property  in  lands  being  once  established,  it  follows,  as  a  necessary 
consequence  that  this  right  must  be  exclusive ;  that  is,  that  the 
owner  may  retain  to  himself  the  sole  use  and  occupation  of  his  soiL. 
Every  entry,  therefore,  thereon,  without  the  owner's  leave,  and. 
especially  contrary  to  his  express  order,  is  a  trespass  or  trans- 
gression." The  learned  author  was  here  laying  down  the  distinc- 
tion between  an  action  of  trespass  and  trespass  on  the  case,  and 
asserting  the  rule  that  in  the  former  action  the  injury  must  be 
direct  and  immediate,  and  accompanied  with  some  force,  whereas^ 
in  the  latter  action  it  could  be  indirect  and  consequential.  He  was 
also  manifestly  speaking  of  a  direct  entrance  by  one  upon  the  lands 
of  another.  He  was  laying  down  a  general  rule  that  every  unau- 
thorized entrance  upon  the  land  of  another  is  a  trespass.  This  was 
sufficiently  accurate  for  the  enunciation  of  a  general  rule.  Judges 
and  legal  writers  do  not  always  find  it  convenient,  practicable  oi 
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important,  in  laying  down  general  roles,  to  specify  all  the  limita- 
tions  and  exceptions  to  such  rules.  The  role,  as  thus  announced, 
has  many  exceptions,  even  when  one  makes  a  personal  entry  upon 
the  lands  of  another.  I  may  enter  my  neighbor's  close  to  succor 
his  beast,  whose  life  is  in  danger ;  to  prevent  his  beasts  from  being 
•tolen ;  or  to  prevent  his  grain  from  being  consumed  or  spoiled  by 
cattle ;  or  to  carry  away  my  tree  which  has  been  blown  down  upon 
his  land ;  or  to  pick  up  my  apples  which  have  fallen  from  my  trees 
upon  his  land ;  or  to  take  my  personal  property,  which  another  has 
wrongfully  taken  and  placed  there ;  or  to  escape  from  one  who 
threatens  my  life.  Bacon's  Abridg.  Tresp.,  F.  Other  illustrations 
will  be  given  hereafter.    > 

By  becoming  a  member  of  civilized  society,  I  am  compelled  to 
give  up  many  of  my  natural  rights,  but  I  receive  more  than  a  com- 
pensation, from  the  surrender,  by  every  other  man,  of  the  same 
rights,  and  the  security,  advantage  and  protection  which  the  laws 
give  me.  So,  too,  the  general  rules  that  I  may  have  the  exclusive 
and  undisturbed  use  and  possession  of  my  real  estate,  and  that  I 
must  so  use  my  real  estate  as  not  to  injure  my  neighbor,  are  much 
modified  by  the  exigencies  of  the  social  state.  We  must  have  tac- 
tories,  machinery,  dams,  canals  and  railroads.  They  are  demanded 
«  by  the  manifold  wants  of  mankind,  and  lie  at  the  basis  of  all  our 
civilization.  If  I  have  any  of  these  upon  my  lands,  and  they  are 
not  a  nuisance,  and  are  not  so  managed  as  to  become  such,  I  am  not 
responsible  for  any  damage  they  accidentally  and  unavoidably  do 
my  neighbor.  He  receives  his  compensation  for  such  damage  by 
the  general  good,  in  which  he  shares,  and  the  right  which  he  has  to 
place  the  same  things  upon  his  lands.  I  may  not  place  or  keep  a 
nuisance  upon  my  land  to  the  damage  of  my  neighbor,  and  I  have 
my  compensation  for  the  surrender  of  this  right  to  use  my  own  as  I 
will  by  the  similar  restriction  imposed  upon  my  neighbor  for  my 
benefit.  I  hold  my  property  subject  to  the  risk  that  it  may  be  una- 
voidably or  accidentally  injured  by  those  who  live  near  me ;  and  as 
I  move  about  upon  the  public  highways  and  in  all  places  where 
other  persons  may  lawfully  be,  I  take  the  risk  of  being  accidentally 
Injured  in  my  person  by  them,  without  fault  on  their  part.  Most 
of  the  rights  of  property,  as  well  as  of  person,  in  the  social  state, 
are  not  absolute  but  relative,  and  they  must  be  so  arranged  and 
u'odified,  not  unnecessarily  infringing  upon  natural  rightsy  as  upon 
the  whole  to  promote  the  general  welfare. 
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I  have  8C  far  found  no  authorities  and  no  principles  which  fairly 
sustain  the  broad  claim  made  by  the  plaintiff,  that  the  defendants 
are  liable  in  this  action  without  fault  or  negligence  on  their  part  to 
which  the  explosion  of  the  boiler  could  be  attributed. 

But  our  attention  is  called  to  a  recent  English  case,  decided  in 
the  exchequer  chamber,  which  seems  to  uphold  the  claim  made.  In 
the  case  of  Fletcher  y.  Bylands,  Law  B.,  1  Exchequer,  265,  the 
defendants  constructed  a  reservoir  on  land  separated  from  the 
plaintiff's  colliery  by  intervening  land.  Mines,  under  the  site  of 
the  reservoir  and  under  part  of  the  interveninii:  land,  had  been 
formerly  worked ;  and  the  plaintiff  had,  by  workings  lawfully  made 
in  his  own  colliery  and  in  the  intervening  land,  opened  an  under- 
ground communication  between  hia  colliery  and  the  old  workings 
under  the  reservoir.  It  was  not  known  to  the  defendants,  nor  to 
any  person  employed  by  them  in  the  construction  of  the  reservoir, 
that  such  communication  existed,  or  that  there  were  any  old  W'>rk- 
mgs  under  the  site  of  the  reservoir,  and  the  defendants  were  not 
personally  guilty  of  any  negligence ;  but,  in  fact,  the  reservoir  was 
constructed  over  five  old  shafts,  leading  down  to  the  workings.  On 
the  reservoir  being  filled  the  water  burst  down  these  shafts  and 
flowed,  by  the  underground  communication,  into  the  plaintiff  ^s 
mines.  It  was  held,  reversing  the  judgment  of  the  court  of  exche- 
quer, that  the  defendants  were  liable  for  the  damage  so  caused,  upon 
the  broad  doctrine  that  one  who,  for  his  own  purposes,  brings  upon 
his  land,  and  collects  and  keeps  there,  any  thing  likely  to  do  mis- 
chief if  it  escapes,  must  keep  it  at  his  peril,  and,  if  he  does  not  do 
so,  is  prima  facie  answerable  for  all  the  damage  which  is  the  natural 
consequence  of  its  escape.  Mr.  Justice  Blaokbubn',  writing  the 
opinion  of  the  court,  says :  *'  The  question  of  law  therefore  arises, 
what  is  the  obligation  which  the  law  casts  on  a  person  who,  like  the 
defendants,  lawfully  brings  on  his  land  something  which,  though 
harmless  while  it  remains  there,  will  naturally  do  mischief  if  it 
eecape  out  of  his  land  ?  It  is  agreed  on  all  hands  that  he  must  take 
care  to  keep  in  that  which  he  has  brought  on  the  land  and  keeps 
there,  in  order  that  it  may  not  escape  and  damage  his  neighbors ; 
but  the  question  arises  whether  the  duty  which  the  law  casts  upon 
him,  under  such  circumstances,  is  an  absolute  duty  to  keep  it  in  at 
his  peril,  or  is,  as  the  majority  of  the  court  of  exchequer  have 
thought,  merely  a  duty  to  take  all  reasonable  and  prudent  precau- 
tions in  order  to  keep  it  in,  but  no  more; "  and  he  reaches  the  con* 
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ehuion  that  it  is  an  absolate  duty,  and  that  the  liability  for  damage 
lirom  the  escape  attaches  without  any  proof  of  negligence.  This 
-conclusion  is  reached  by  the  learned  judge,  mainly,  by  applying  to 
the  case  the  same  rule  of  liability  to  which  owners  are  subjected  by 
the  escape  of  their  live  animals.  As  I  have  shown  above,  the  rules 
of  law  applicable  to  live  animals  should  not  be  applied  to  inanimate 
property.  That  case  was  appealed  to  the  house  of  lords  and  affirmed 
(Law  R,  3  H.  L.  330),  and  was  followed  in  Smith  v.  Fletcher^  20 
W.  R  987. 

It  is  sufficient,  however,  to  say  that  the  law,  as  laid  down  in  those 
cases,  is  in  direct  conflict  with  the  law  as  settled  in  this  country. 
Here,  if  one  builds  a  dam  upon  his  own  premises,  and  thus  holds 
back  and  accumulates  the  water  for  his  benefit,  or  if  he  brings  water 
upon  his  premises  into  a  reservoir,  in  case  the  dam  or  the  banks  of 
the  reservoir  give  way  and  the  lands  of  a  neighbor  are  thus  flooded, 
he  is  not  liable  for  the  damage  without  proof  of  some  fault  or  neg- 
ligence on  his  part.  Angell  on  Water  Courses,  §  336 ;  Lapham  v. 
Curtis,  6  Vt.  371;  Todd  v.  CochelU  17  Cal.  97;  Everett  v.  Hydrate 
lie,  etc,  Co.,  23  id.  225 ;  Shrewsbury  v.  Smith,  12  Gushing,  177 ; 
Livingston  v.  Adams,  8  Cow.  175 ;  Bailey  v.  Mayor,  etc,  of  Neio 
York,  3  Hill,  631 ;  S.  C,  2  Denio,  433 ;  Pixley  v.  Clark,  35  N.  Y. 
520,  524 ;  Sheldon  v.  Sherman,  42  id.  484. 

The  true  rule  is  laid  down  in  the  case  of  Livingston  v.  Adams,  as 
follows :  **  Where  one  builds  a  mill-dam  upon  a  proper  model,  and 
the  work  is  well  and  substantially  done,  he  is  not  liable  to  an  action 
though  it  break  away,  in  consequence  of  which  his  neighbor's  dam 
and  mill  below  are  destroyed.  Negligence  should  be  shown  in  order 
to  make  him  liable." 

In  conflict  with  the  rule,  as  laid  down  in  the  English  cases,  is  a 
class  of  cases  in  reference  to  damage  from  fire  communicated  from 
the  adjoining  premises.  Fire,  like  water  or  steam,  is  likely  to  pro* 
duoe  mischief  if  it  escapes  and  goes  beyond  control ;  and  yet  it  has 
never  been  held  in  this  country  that  one  building  a  fire  upon  his 
own  premises  can  be  made  liable  if  it  escapes  upon  his  neighbor's 
premises  and  does  him  damage,  without  proof  of  negligence.  Clark 
V.  Foot^  8  Johns.  422 ;  Sttmrt  v.  Hawley,  22  Barb.  619  ;  Calkins  v. 
Barger,  44  id.  424 ;  Lansing  v.  Stone,  3,7  id.  15 ;  Barnard  v.  Poor, 
21  Pick.  378 ;  Tourtellot  v.  Rosebrook,  11  Mete.  460  ;  Batchelder  v. 
Heagan,  18  Maine,  32.  The  rule,  as  laid  down  m  Clark  v.  Foot,  is 
fts  follows :  ^^  If  A  sets  fire  to  his  own  fallow  ground,  as  he  mav 
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lawftiUj  do,  which  oommnnicateB  to  and  fires  the  woodland  of  B, 
his  neighbor,  no  action  lies  against  A,  unless  there  was  some  negli- 
gence or  miseondnct  in  him  or  his  servant''  And  this  is  the  rule 
throughout  this  country,  except  where  it  has  been  modified  by  stat- 
ute. Tourtellot  v.  Itosebrook  was  an  action  to  recover  damages 
caused  by  a  fire  communicated  to  the  plaintiff's  land  from  a  coal-pit 
which  the  defendant  lawfully  set  on  fire  upon  his  own  land,  and  it 
was  held  that  the  burden  was  on  the  plaintiff  to  prove  negligence 
on  the  part  of  the  defendant 

In  ffinds  v.  Barton^  25  N.  Y.  544,  and  TeaU  v.  Barton^  40  Barb. 
137,  sparks  were  emitted  from  a  steam  dredge  used  upon  the  Erie 
canal,  and  they  set  fire  to  neighboring  buildings,  and  although  the 
sparks  were  thrown  directly  upon  the  buildings  it  was  held  that  the 
defendant  could  be  made  liable  only  by  proof  of  negligence.  In 
Oook  V.  The  Champlain  Transportation  Co.^  1  Denio,  91,  the  build- 
ings of  the  plaintiff  wei'e  fired  by  sparks  thrown  thereon  from 
defendant's  steamboat  upon  Lake  Champlain,  and  it  was  held  that 
the  defendant  could  be  made  liable  only  by  proof  of  negligence.  All 
these  cases,  and  the  class  of  cases  to  which  they  belong,  are  in  con- 
flict with  the  rule  as  claimed  by  the  plaintiff.  A  man  xnxvj  build  a 
fire  in  his  house  or  his  steam  boiler,  and  he  does  not  become  liable, 
without  proof  of  negligence,  if  sparks  accidentally  pass  directly  from 
his  chimney  or  smoke-stack  to  the  buildings  of  his  neighbor.  The 
maxim  of  sic  utere  tuOy  etc.,  only  requires,  in  such  a  case,  the  exer- 
cise of  adequate  skill  and  care. 

The  same  inile  applies  to  injuries  to  the  person.  No  one  in  such 
case  is  made  liable  without  some  fault  or  negligence  on  his  part, 
however  serious  the  injury  may  be  which  he  may  accidentally  cause ; 
and  there  can  be  no  reason  for  holding  one  liable  for  accidental 
mjuries  to  property,  when  he  is  exempt  from  liability  for  such  inju- 
ries to  the  person.  It  is  settled  in  numerous  cases  that  if  one 
driving  along  a  highway  accidentally  injures  another  he  is  not  liable, 
without  proof  of  negligence.  Center  v.  Finney^  17  Barb.  94  ;  Ham" 
mack  V.  White,  103  Eng.  Com.  Law,  587. 

In  Harvey  v.  Dunlop,  Lalor's  Supplement,  193,  the  action  was  for 
throwing  a  stone  at  the  plaintiff's  daughter  and  putting  opt  her  eye. 
It  did  not  appear  that  the  injury  was  inflicted  by  design  or  careless- 
ness, but  did  not  appear  that  it  was  accidental,  and  the  court  held 
that  the  plaintiff  could  not  recover,  lajring  down  the  broad  rxA\s 
that  no  liability  results  from  the  commission  of  an  act  arising  from 
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inevitable  accident^  or  which  ordinary  human  care  and  foredght 
could  not  guard  against.  In  Dygert  y.  Bradley^  8  Wend.  469^  the 
action  was  for  running  one  boat  against  another  in  the  Erie  Canal, 
and  the  court  held  that,  if  the  injury  was  occasioned  bj  unavoidable 
3MScident,  no  action  would  lie  for  it ;  but  if  any  blame  was  impu- 
table to  the  defendant,  he  would  be  liable.  In  Brown  v.  KendcMj 
6  Gush.  292,  the  defendant  having  interfered  to  part  his  dog  and 
the  plaintiffs,  which  were  fighting,  in  raising  his  stick  for  that 
purpose,  accidentally  struck  the  plaintiff  and  severely  injured  him ; 
it  was  held  that  he  was  not  liable.  In  writing  the  opinion  of  the 
court,  Chief  Justice  Shaw  says:  '' It  is  frequently  stated  by  judges 
that  where  one  receives  injury  from  the  direct  act  of  another,  tres- 
pass will  lie.  But  we  think  this  is  said  in  reference  to  the  question 
whether  trespass  and  not  case  will  lie,  assuming  that  the  facts  are 
such  that  some  action  will  lie.  These  dicta  are  no  authority,  we 
think,  for  holding  that  damage  received  by  a  direct  act  of  force 
from  another  will  be  sufScient  to  maintain  an  action  of  trespass, 
whether  the  act  was  lawful  or  unlawful,  and  neither  willful,  inten- 
tional or  careless.^  '^  We  think,  as  the  result  of  all  the  authorities, 
that  the  rule  is  that  the  plaintiff  must  come  prepared  with  evidence 
to  show  that  the  intention  was  unlawful,  or  that  the  defendant  was 
m  fault;  for  if  the  injury  was  unavoidable  and  the  conduct  o'  the 
defendant  was  free  from  blame,  he  will  not  be  held  liable.  If,  in  the 
prevention  of  a  lawful  act,  a  casualty,  purely  accidental,  arises,  no 
action  can  be  supported  for  an  injury  arising  therefrom."  So,  too, 
contrary  to  what  was  held  in  an  early  English  case,  if  one  raise  a 
stick  in  self-defense  to  defend  himself  against  an  assault  and  acci- 
dentally hit  a  third  person,  be  cannot,  in  my  opinion,  be  made 
liable  for  the  injury  thus,  without  fault  or  negligence,  inflicted. 

In  Rockwood  v.  Wihonj  11  Cush.  221,  Mr.  Justice  Thomas  says: 
^  Nothing  can  be  better  settled  than  that  if  one  do  a  lawful  act  upon 
his  own  premises,  he  cannot  be  held  responsible  for  injurious  con- 
sequences that  may  result  from  it,  unless  it  was  so  done  as  to  con* 
stltute  actionable  negligence." 

In  Binsell  v.  Booker ^  16  Ark.  308,  it  was  hold  that  one  who  if 
nunting  in  a  wilderness  is  not  bound  to  anticipate  the  presence^ 
within  range  of  his  shot,  of  another  man,  and  that  he  is  not  liable 
for  an  injury  caused  unintentionally  by  him  to  a  person  of  whoee 
presence  he  was  not  aware.  See,  also,  the  cases  of  Drisooll  v.  TTu 
Ntioark  A  Rosendals  Co.,  37  N.  Y.  637. 
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In  8p0noer  y.  OampbMy  9  W.  ft  S.  32,  a  man  drove  a  horse  to 
defendanfB  steam  grist-mill  to  get  some  grist  which  he  had 
groondy  and  he  was  thns  lawfully  npon  defendant's  premises,  and 
was  just  as  much  entitled  to  protection  there  as  if  he  had  been  upon 
his  own  premises.  While  there  the  steam  boiler  exploded  and  killed 
his  horse,  and  the  action  was  brought  for  the  value  of  the  horse ; 
and  it  was  held  that,  to  entitle  the  plaintiff  to  recover,  he  was  bound 
to  show  the  want  of  ordinary  care,  skill  and  diligence.  I  am  unable 
to  see  how  that  case  differs  in  principle  from  the  one  at  bar.  To 
sustain  the  broad  claim  of  the  plaintiff  here,  it  should  have  been 
held  in  that  case  that  the  owner  of  the  steam  boiler  was  absolutely 
liable,  irrespective  of  any  care,  skill  or  diligence  on  his  part,  for  any 
damage  which  the  boiler  by  its  explosion  occasioned  to  any  property 
lawfully  in  the  vicinity.  Within  the  rules  laid  down  by  these 
authorities,  the  defendants  in  this  case  could  not,  without  proof  of 
negligence,  be  made  liable  for  injuries  caused  to  the  persons  of  those 
who  were  near  at  the  time  of  the  explosion ;  and  it  would  be  quite 
illogical  to  hold  them  liable  for  injuries  to  property,  while  they 
were  not  liable  for  injuries  to  persons  by  the  same  accident 

In  support  of  the  plaintiff 's  claim  in  this  action,  the  rule  has 
been  invoked,  that,  where  one  of  two  innocent  parties  must 
suffer,  he  who  puts  in  motion  the  cause  of  the  injury  must  bear  the 
loss.  But,  as  will  be  seen  by  the  numerous  cases  above  cited,  it  has 
no  application  whatever  to  a  case  like  this. 

This  examination  has  gone  far  enough  to  show  that  the  rule  is, 
at  least  in  this  country,  a  universal  one,  which,  so  fJEur  as  I  can  dis- 
cern, has  no  exceptions  or  limitations,  that  no  one  can  be  made 
liable  for  injuries  to  the  person  or  property  of  another  without  some 
foult  or  negligence  on  his  part 

In  this  case  the  defendants  had  the  right  to  place  the  steami  boiler 
upon  their  premises.  It  was  in  no  sense  a  nuisance,  and  the  jury 
have  found  that  they  were  not  guilty  of  any  negligence.  The  judg- 
ment in  their  favor  should,  therefore,  have  been  affirmed  at  the 
general  term,  unless  there  were  errors  in  the  charge,  or  refusal  tc 
charge,  of  the  judge  who  presided  at  the  trial,  and  these  alleged 
erro^  I  will  now  briefly  examine. 

It  is  alleged  that  the  judge  erred  in  charging  the  jury  that 
^  defendants  are  not  liable  for  negligence  or  want  of  skill  on  the 
part  of  the  manufacturers  of  the  boiler  in  question  not  known  to 
them ; "  ''  that  defendants  are  not  liable  except  upon  proof  of  negli 
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genoe  or  unskillfuliiiess  on  the  part  of  the  aathorized  serTants  oi 
agents  of  thecompaDj;"  ''that  there  is  no  proof  of  any  relation 
between  the  plaintiff  and  defendant,  Buchanan,  creating  any  obliga- 
tion or  duty  on  the  part  of  the  latter  toward  the  former;"  ''that 
defendant,  Buchanan,  is  not  liable  for  any  negligence  or  unskill- 
fulness  on  the  part  of  the  Saratoga  Company,  or  on  the  part  of  the 
manufacturers  of  the  boiler  in  question."  These  are  not  found  in 
the  charge,  but  were  decisions  made  upon  the  motion  for  a  nonsuit, 
and  were  not  excepted  to. 

The  judge  charged  the  jury  "  that  if  they  were  of  opinion  that 
the  reduction  by  Qoddard  (the  engineer  and  agent  of  the  paper 
company,  who  had  charge  of  the  boiler)  of  the  steam  pressure  from 
120  to  110  was  a  proper,  prudent  and  sufficient  exercise  of  care  and 
skill  under  the  circumstances,  the  defendants  were  not  liable 
on  account  of  leakage ; "  "  that  the  cold  shut  in  the  head  that  pre- 
viously gave  out  was  no  evidence  of  the  cold  shut  in  the  head  that 
did  give  out ; "  "  that  if  Qoddard  told  Bullard  that  it  would  be 
prudent  to  run  the  steam  boiler  at  110,  and  if  Bullard  believed  that 
and  acted  upon  it,  then  he  was  not  liable ; "  "  that  if  the  jury  found 
from  the  evidence  that  Goddard  came  to  the  conclusion  that  to 
reduce  the  pressure  from  ISO  to  110  would  render  the  use  of  the 
boiler  prudent  and  safe,  and  commimicated.  that  idea  to  Bullard, 
he,  Bullard,  was  not  personally  liable."  These  charges  were 
excepted  to  by  plaintiff's  counsel.  There  were  requests  to 
charge  on  the  part  of  the  defendants  acceded  to  by  the  judge.  Some 
of  them  should  properly  have  been  somewhat  qualified  and  explained 
and  are  therefore  liable  to  some  criticism.  But  we  must  look  at 
the  whole  charge,  and  judge  of  it  from  from  its  whole  scope,  and  if, 
taking  it  all  together,  it  presented  the  questions  of  law  fairly  to  the 
jury  60  as  not  to  mislead  them,  exceptions  to  separate  propositions 
in  it,  or  to  detached  portions  of  it,  will  not  be  upheld.  As  said  by 
Chief  Judge  Church,  Caldwell  v.  Netv  Jersey  SteamboeU  Co.,  47 
N.  Y.  282,  "  If  the  charge  as  a  whole  conveyed  to  the  jury  ihe  cor- 
rect rule  of  law,  on  a  given  question,  the  judgment  will  not  be 
reversed,  although  detached  sentences  may  be  erroneous ;  and  if  the 
language  employed  is  capable  of  different  constructions,  tJiat  con- 
Bftruction  will  be  adopted  which  will  lead  to  an  affirmanoe  of  the 
judgment,  unless  it  fairly  appears  that  the  jary  were,  or  at  least 
might  have  been,  mislead." 

The  judge  in  bis  charge  submitted  the  whole  question  of  negli- 
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genoe  to  the  jury.  He  chasged  that  the  defendants  were  liable  f ov 
the  omiaeion  of  snch  care  as  men  of  ordinary  prudence  engaged  in 
the  use  of  such  a  steam  boiler  in  such  business  would  exercise,  and 
that  they  were  liable  for  any  imperfections  in  the  boiler,  which  con- 
tributed to  the  explosion^  which  were  known  to  them ;  but  that  if 
the  explosion  was  caused  by  the  cold  shut  in  the  head  of  the 
boiler,  which  was  imperceptible  to  the  defendants,  or  undiscoyer- 
able  on  examination,  or  by  the  application  of  known  teats,  they 
were  not  liable.  He  charged  the  jury  fully  in  reference  to  the 
leakage  of  the  boiler,  and  his  charge  upon  thafc  subject  was  fully  as 
favorable  to  the  plaintiff  as  he  could  claim.  He  called  the  attention 
of  the  jury  to  all  the  facts  connected  with  it,  and  to  what  Ooddard 
had  told  Ballard  about  it,  and  stated  to  them  that  they  had  a  right 
to  say,  from  all  the  facts,  whether  or  not  BuUard  was  chargeable 
with  negligence  in  the  use  of  the  boiler,  under  the  circumstances. 
I  think,  from  the  charge  as  made,  the  jury  could  not  have  failed  to 
understand  that  the  defendants  were  to  be  held  liable  for  any  deCocts 
in  the  manufacture  of  the  boiler,  which  they  knew,  or  ought  to  have 
known,  and  for  any  negligence  in  the  use  of  the  boiler  which  could 
be  attributed  to  them. 

The  plaintiff  requested  the  court  to  charge  ^^  that  the  defendants 
cannot  excuse  or  justify  themselves  in  the  use  of  the  boiler  in  ques- 
tion, on  the  ground  that  the  same  was  purchased  of  reputable  manu- 
facturers." This  the  judge  refused  to  charge,  and  the  plaintiflP 
excepted.  The  principle  of  law  involved  in  this  request  was  fairly 
covered  by  the  charge  as  made,  and  yet  it  may  well  be  doubted 
whether  the  judge  would  have  been  justified  in  charging  in  the 
language  of  the  request.  The  fact  that  the  defendants  bought  the 
boiler  of  reputable  manufacturers  was  one  of  the  facts  tending  to  a 
justification  which  the  jury  were  to  eonsider.  It  was  not  of  itself  a 
conclusive  justification,  and  the  judge  did  not  charge  that  it  was. 
If  he  had  refused  to  charge  that  they  could  not  justify  on  the  soli 
ground  that  they  had  purchased  it  of  reputable  manufacturers,  it 
would  have  been  error.  A  charge  in  the  very  language  of  the  request 
might  have  misled  the  jury  by  taking  from  their  consideration  the 
tact  that  the  boiler  was  bought  from  reputable  manufacturers  upon 
whose  judgment,  skill  and  integrity  the  defendants  had  the  right  to 
place  some  reliance. 

I  have,  therefore,  reached  the  conclusion  that  no  error  was  com* 
okitted  upon  the  trial  of  this  aetion,  and  it  follows  that  the  order  of 
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the  general  term  must  be  reTersed,  and  the  judgment  entered  upon 
the  yerdict  must  be  affirmed,  with  oosts. 
Ail  oononrring. 

Ordur  reversed,  andjudgmmU  oceardiHgtjf. 


Loan,  appellant,  t.  Olutb  et  al 

(UN.T.  4M.> 


8tmm  heOer^UebOiiif  ef  fMOM^MAHrer  to  tkM  pereeM  f^r  d^ioHm 

eontUmMm, 

The  Buumfactorer  of  a  eteam  boiler  la  answerable  only  to  his  employer  for  any 
want  of  care  or  skill  in  the  oonstruction  thereof.  After  the  boiler  has  been 
completed  and  accepted  by  the  employer,  who  has  the  exelasiTe  ownership, 
management  and  condact  of  it,  the  manufaetorer  is  not  liable  for  injuries 
done  to  a  third  person  by  an  explosion  oeeorring  In  eonaeqnenoo  of  tbe 
defective  construction  of  the  boiler. 

A  FPEAL  from  a  judgment  of  the  supreme  court,  at  general  term,  in 
the  fourth  district,  affirming  a  judgment  entered  upon  an  order  dis- 
missing the  complaint  on  the  trial. 

The  action  was  brought  to  recover  damages  for  injuries  done  to 
the  property  of  the  plaintiff  by  the  explosion  of  a  steam  boiler,  while 
the  same  was  in  use  and  owned  by  the  Saratoga  Paper  Oompany,  at 
cheir  mill  in  the  village  of  Schuylerville,  on  the  Idth  of  February, 
1864.  By  such  explosion  the  boiler  was  thrown  upon  the  plaintiff's 
premises,  and  through  several  .of  his  buildings.  The  defendants 
were  the  Saratoga  Paper  Company,  and  Goe  S.  Buchanan  and  Daniel 
Bullard,  trustees  and  agents  of  said  oompany.  The  Olntes  were 
also  made  parties  defendants,  on  the  ground  that  they  were  the 
manufacturers  of  the  boiler,  and  made  the  same  out  of  poor  and 
brittle  iron,  and  in  a  negligent  and  defectiye  manner,  in  consequence 
of  which  negligence  the  explosion  occurred. 

At  the  close  of  the  evidence,  the  court  dismiMed  the  complaint  aa 
to  the  defendants  Olute. 

A.  Pond,  for  appellant  This  action  is  not  based  upon  oontraoW 
and  no  privity  of  con  tr^t  was  necessary  to  exist  or  be  shown  between 
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the  plaintiff  and  defendants  to  warrant  a  reooTery.  Thomas  ▼.  W%n* 
Chester,  S  Seld.  397,  and  caaes  cited,  401 ;  Farrant  y.  Barnes,  103  IL 
0.  L.  588 ;  NoUan  y.  West.  R.  R.  Co.,  15  N.  Y.  444,  449.  The 
defendants  were  liable  without  proof  of  negligence  on  their  part 
Hay  Y.  Oohoes  Go.,  3  Barb.  42;  S.  0.,  2  N.  Y.  159;  Tremaxn  v. 
Same,  id.  163 ;  jS!^.  Helenas  Smelting  Co.  y.  Tipping^  Am.  L.  Rep.,  Dec. 
1865,  p.  104.  Being  agents  and  stockholders,  they  were  liable  the 
same  as  the  paper  company.  Suydam  y.  Moore,  8  Barb.  358,  360, 
363 ;  Judson  y.  GooJc,  11  id.  642 ;  Montfort  y.  Hughes,  3  E.  D.  Smith, 
591  ;  Wright  y.  Wilcox,  19  Wend.  343 ;  Phelps  y.  Wait,  30  N.  Y. 
78.  The  CYidence  of  negligence  should  haYC  been  submitted  to  the 
jury.  Kelsey  v.  Barney,  1  N.  Y.  425 ;  Fero  y.  Buff.  R.  R.  Co.,  22  id. 
213 ;  Johnson  y.  H.  R.  R.  Co.,  20  id.  65 ;  Requa  y.  Holmes,  16  id. 
193.  The  Olutes  were  properly  made  parties  defendants  in  this 
action.  Code,  §  118;  Colegrove  y.  R.  R.  Co.,  6  Duer,  382 ;  S.  C,  20 
N.  Y.  492 ;  Davenport  y.  Ruckman,  16  Abb.  341.  If  there  was  an 
improper  joinder  of  the  parties,  the  defendants  haYing  failed  to  take 
the  objection  by  demurrer  or  answer,  haYe  waiYcd  it  Oode,  §§  144, 
174 ;  FbsgaU  y.  Herkimer  Hy.  Co.,  1  N.  Y.  580;  DiOaye  y.  Wilson, 
43  Barb.  261. 

J.S.  Landan,  for  respondents.  The  plaintiff  cannot  recoYer; 
the  damages  are  too  remote.  Ryan  y.  N.  T.  C.  R.  R.  Co.,  35  N.  Y. 
210 ;  Loop  Y.  Litchfield,  42  id.  351.  The  act  of  putting  up  the 
boiler,  not  being  tortious  per  se,  the  principal,  not  the  senrant,  is 
responsible.  Aug.  on  Corp.,  §  579 ;  Chapman  y.  N.  T.  C,  R.  R.  Co., 
33  N.  Y.  869 ;  Montgomery  Bank  y.  Albany  City  Bank,  7  id.  459. 
An  agent  is  not  liable  for  neglect  of  duty  in  the  matter  of  his 
agency ;  the  principal  is  alone  liable.  Oolvin  y.  Holbrook,  2  N.  Y* 
126.  The  boiler  was  in  the  hands  of  experienced  and  mature  men, 
who  assumed  to  know  how  to  use  it,  and  they  are  responsible  for 
the  use  they  put  it  to.    Jetter  y.  N.  T.  <6  H.  R.  R.  Co.,  2  Eeyes,  154. 

LoTT,  Ch.  C.  It  appears  by  the  case  that  the  defendants  Glute 
manufactured  the  boiler  in  question  for  the  Saratoga  Paper  Com- 
pany, in  which  they  were  stockholders,  for  the  purposes  and  uses 
to  which  it  was  subsequently  applied  by  it;  and  the  testimony 
tended  to  show  that  it  was  constructed  improperly  and  of  poor  iron ; 
that  the  said  defendants  knew,  at  the  time,  that  it  was  to  be  used  in 
the  immediate  vicinity  and  adjacent  t.  dwelling-houses  and  storei 
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in  a  Tillage^  so  that,  in  case  of  an  explosion  while  in  use,  it  would 
be  likely  to  be  destractiTe  to  human  life  and  adjacent  property,  and 
that,  in  consequence  of  the  negligence  of  the  said  defendants  in  the 
improper  construction  of  the  boiler,  the  explosion  that  took  place 
occurred  and  damaged  the  plaintiff's  property.  The  evidence  also 
tended  to  show  that  the  boiler  was  tested  by  the  company  to  its  sat- 
isfaction,  and  then  accepted,  and  was  thereafter  used  by  it  for  about 
throe  months  prior  to  the  explosion,  and  that  after  such  test  and 
acceptance  the  said  defendants  had  nothing  whateyer  to  do  with  the 
boiler,  and  had  no  care  or  management  of  it  at  the  time  of  the: 
explosion,  but  that  the  company  had  the  sole  and  exclusive  owner- 
ship, management  and  conduct  of  it. 

In  determining  whether  the  complaint  was  properly  dismissed, 
we  must  assume  all  the  facts  which  the  evidence  tended  to  show  aa 
established,  and  the  question  is  thereby  presented  whether  the 
def^^ndants  have  incurred  any  liability  to  the  plaintiff.  They  cour 
traeted  with  the  company,  and  did  what  was  done  by  them  for  it 
and  to  its  satisfaction,  and  when  the  boiler  was  accepted  they  ceased 
to  have  any  further  control  over  it  or  its  management,  and  all 
responsibility  for  what  was  subsequently  done  with  it  devolved  upon 
the  company  and  those  having  charge  of  it,  ;md  the  case  falls 
within  the  principle  decided  by  the  court  of  appeals  in  27te  Mayor, 
eic,  of  Albany  v.  Cunliffy  2  N.  Y.  165,  which  is,  that  the  mere 
architect  or  builder  of  a  work  is  answerable  only  to  his  employers, 
for  any  want  of  care  or  skill  in  the  execution  thereof  and  he  is  not 
liable  for  accidents  or  injuries  which  may  occur  after  the  execution: 
of  the  work ;  and  the  opinions  published  in  that  case  clearly  show 
that  there  is  no  ground  of  liability  by  the  defendants  to  the  plain- 
tiff in  this  action.  They  owed  him  no  duty  whatever  at  the  time 
of  the  explosion,  either  growing  out  of  contract  or  imposed  by  law 

It  may  be  proper  to  refer  to  the  case  of  TJiomas  v.  Wuiekesier,  6 
N.  Y.  397,  cited  by  the  appellant's  counsel,  and  I  deem  it  sufficient 
to  say  that  the  opinion  of  Huirr,  J.,  in  Loop  v.  Litchfield,  42  id 
351,  clearly  shows  that  the  principle  decided  in  that  case  has  no 
application  to  this. 

It  appears  from  these  considerations  that  the  complaint  was  prop- 
erly dismissed,  and  it  follows  that  there  was  no  case  made  for  the 
consideration  of  the  jury,  and,  consequently,  there  was  no  error  in- 
the  refusal  to  submit  it  to  them. 

There  was  an  exception  taken  to  the  exclusion  of  evidence  ta 
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show  that  two  persons  were  killed  by  this  boiler  in  passing  through 
a  dwelling-house  in  its  course,  but  as  it  is  not  urged  on  this  appeal, 
it  is,  I  presume,  abandoned ;  but  if  not,  it  was  matter,  as  the  judge 
hold  at  the  trial,  wholly  immaterial  to  the  issue  between  the  parties 
in  this  action. 

There  is,  for  the  reasons  stated,  no  ground  for  the  reversal  of  the 
judgment    It  must,  therefore,  be  affirmed,  with  costs. 

All  concurring. 

Judgment  a  firm$tL 


Allbk,  appellant,  v.  Fox. 

(UN.  Y.  681) 

Damage  -^  BepUmn  —  U9e  of  property  repleeted, 

la  npleTin  of  piopertj  haTliig  a  nnble  Talae  (as  a  hone)  the  Tt'.ae  of  its  we 
during  the  time  of  detention,  is  a  proper  item  of  damage. 

Appbal  from  a  judgment  of  the  supreme  court,  et  a  general 
term,  in  the  fifth  district,  entered  upon  an  order  denying  a  motion 
for  a  new  trial,  and  directing  a  judgment  in  favor  of  the  defendant, 
upon  a  verdict 

The  action  was  brought  to  recover  the  possession  of  a  horse.  The 
horse  had  beeu  taken,  in  the  action,  and  delivered  to  the  plaintiff, 
amd  was  retained  by  him  to  the  time  of  the  trial.  There  was  con- 
flicting evidence  as  to  the  title  to  the  horse,  but  the  jury  found  the 
title  to  be  in  the  defendant,  and  assessed  its  value  at  $175,  and  dam- 
ages for  its  detention  by  the  pl&intiff  at  $75.  The  defendant,  for 
the  purpose  of  proving  his  damages  for  the  detention,  gave  evidence 
of  the  value  of  the  use  of  the  horse.  The  plaintiff  objected  to  this 
evidence,  claiming  that  the  value  of  the  use  was  not  the  proper 
measure  or  rule  of  damage.  This  objection  was  overruled.  Excep- 
tions were  ordered  to  be  heard,  at  a  general  term,  in  the  first 
instance. 

O.  N.  Kennedy^  for   appellant    The  defendant  was  not  enti- 
tled to  judgment  for  the  value  of  the  horse,  or  damages  for  the 
detention  thereof.     Code,  g  261.    The  value  of  the  use  of  the  horse 
was  not  the  measure  of  damages.     Twinam  v.  Swart,  4  Laas.  d63. 
Vol.  X.  — 81 
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D.  Praii,  for  respondent  The  yalae  of  the  use  of  the  horse, 
daring  its  detention,  is  a  proper  item  of  damages.  Oode,  §§  261| 
277 ;  Brewster  v.  SUlimany  38  N.  Y.  429 ;  Rowley  v.  QibbSy  14  J 
R  385 ;  Young  v.  WilUty  8  Bosw.  486 ;  Suydam  y.  Jenkinsy  3  Sand. 
S.  0.  614,  620, 621 ;  Adams  v.  -4daww,  15  Pick.  178 ;  Fitch  v.  Dakiti, 
20  Wend.  172 ;  Dorsey  v.  Oaasaway,  2  H.  &  J.  413 ;  Clapp  v.  IfViW^r*, 
2  Texas,  130 ;  Butler  v.  Mehritig,  15  111.  488 ;  Banks  v.  ifo/io«,  1  N. 
&  MoO.  221 ;  Ferhwick  v.  iScwaK,  4  H.  &  J.  393 ;  2  Dixon,  130 ; 
McGavock  v.  Chamberlain^  20  111.  219 ;  Griffin  v.  OwZv^r,  16  N.  Y. 
489 ;  Blancliard  v.  M^,  21  Weud.  342.  The  plaintiff  haf  no  right 
to  elect  to  take  judgment  for  the  value  of  the  property,  but  is 
entitled  only  to  a  judgment  in  the  alternative.  Fitzhugh  v.  Wiman, 
9  N.  Y.  559 ;  Dwight  v.  F^ios,  id.  470. 

EA.BL,  0.  The  proper  rule  of  damages  to  be  applied  to  cases,  as 
they  arise  in  the  courts,  has  always  been  a  fruitful  subject  of  dis- 
cussion and  difference  among  judges  and  jurists.  In  actions  of  tort, 
the  aim  of  the  law  is  to  give  the  injured  party  a  full  indemnity,  and 
no  more,  unless  the  injury  has  been  willful  or  malicious.  Il^mote, 
contingent  and  uncertain  damages  are  excluded,  but  it  is  not  always 
easy  to  determine  what  damages  ought  to  be  classified  as  such.  It 
has  been  the  aim  of  the  courts  to  lay  down  rules  upon  the  subject 
which  shall  be  general,  certain  and  practicable.  But  it  is  scarcely 
possible  to  lay  down  any  general  rule  that  does  not  call  for  excep- 
tions. In  actions  of  trover,  in  cases  where  there  has  been  no 
increase  in  the  value  of  the  property  converted  intermediate  the 
conversion  and  the  time  of  the  trial,  the  measure  of  damages  is  the 
value  at  the  time  of  the  conversion,  and  interest  thereon  to  the  time 
of  the  trial,  and  it  would  have  to  be  a  very  special  case  that  would 
authorize  greater  damages.  The  claim  here  is,  that  the  same  rule 
applies  in  an  action  of  replevin,  and  I  shall  endeavor  to  show  that 
it  does  not  apply  in  all  cases,  and  that  this  case  is  one  of  a  class  to 
which  it  cannot  be  applied. 

The  very  nature  of  the  two  kinds  of  action  shows  that  the  same 
rule  of  damages  should  not  be  inflexibly  applied  in  each. 

In  the  action  of  trover,  the  plaintiff  does  not  seek  to  recover  hit 
property,  but  its  value  as  a  substitute  for  the  property.  He  aban- 
dons the  property  to  the  defendant,  preferring  to  pursue  him  for  its 
value.  He  makes  a  kind  of  forced  sale  of  it>  without  any  expeoti^ 
tion  or  intention  of  retaking  it     Hence,  in  such  cases,  he  oao  \m 
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expected  at  once  to  go  into  the  market  and  supply  himself  with  the 
same  property  at  its  market  value,  if  he  desires  it  But  in  the  action 
of  replevin,  the  plaintiff  seeks  to  recoyer  the  property,  and  is  in  al) 
stages  of  the  case  to  final  judgment  in  pursuit  of  that,  and  not  its 
value.  And  during  the  whole  time,  the  defendant  may  have  the 
possession  and  the  use  (if  it  can  be  used)  of  his  property.  At  the 
termination  of  the  suit,  it  is  not  optional  with  him  to  take  the  prop- 
erty or  its  value.  If  the  defendant  has  the  property,  and  will  per- 
mit  him  to  take  it,  he  is  obliged  to  take  it  Code,  §  277 ;  Dtoight 
V.  Enos,  9  N.  Y.  470 ;  FUzhugh  v.  Wiman,  9  id.  669.  Hence  the 
plaintiff  cannot  always  be  expected  or  required,  in  such  oases,  to  go 
into  the  market  and  supply  himself  with  the  same  kind  of  property 
at  its  market  value.  Suppose  the  controversy  be  about  a  canal-boat 
or  a  carriage,  or  an  expensive  machine.  If  the  plaintiff  should  go 
into  market  and  buy  another,  at  the  end  of  the  litigation,  in  case 
of  success,  he  would  have  on  hand  duplicates  of  the  article,  and 
would  thus  be  subjected  to  further  loss  and  inconvenience.  These 
observations  are  made,  simply,  to  show  that  there  is  nothing  in  the 
nature  of  the  two  actions  requiring  the  application  of  the  same  rule 
of  damages. 

In  the  action  of  replevin,  under  the  Code,  the  jury  are  required 
to  assess  the  value  of  the  property,  and  damages  for  its  detention. 
The  value  here  intended  is  the  value  at  the  time  of  the  trial.  In 
case  the  prevailing  party  can  obtain  a  delivery  of  the  property,  he 
must  take  it  as  it  then  is;  if  he  cannot  obtain  such  delivery,  then 
the  value  is  intended  as  a  substitute  and  precise  equivalent  of  the 
property.  The  damages  for  detention  are  the  same,  whether  the 
party  recover  the  property  or  its  value.  Now,  suppose  the  property 
has  been  badly  depreciated,  intermediate  the  wrongful  taking  and 
the  trial,  still  the  prevailing  party  is  obliged  to  take  it,  if  he  can 
obtain  it,  and  he  is  indemnified  for  the  depreciation  by  the  damages 
assessed  to  him.  But  he  recovers  the  same  damages,  if  he  cannot 
obtain  the  property  and  is  obliged  to  take  its  value,  and  then,  if  the 
value  has  been  assessed,  as  it  existed  at  the  time  of  the  taking,  before 
the  depreciation,  it  is  clear  that  he  gets  more  than  an  indemnity. 
Hence,  there  is  no  way  of  administering  this  law,  except  by  holding 
that  the  value  required  to  be  assessed  by  the  jury  means  the  value 
at  the  time  of  the  trial.  Toung  v.  WiUeiy  8  Bosw.  486 ;  Brewster 
f.  amiman,  38  N.  Y.  4^,  429. 

With  this  rule  in  view,  what  should  be  the  measure  of  damage^ 
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for  the  detention  ?  In  many  casesy  interest  on  the  value  from  the 
time  of  the  wrongful  taking  would  be  a  proper  measure.  It  would 
be  generally  in  all  cases  where  the  property  detained  was  merchandise 
kept  for  sale,  grain,  and  all  other  articles  of  property  useful  only  for 
sale  or  consumption.  In  such  cases,  if  the  owner  recover  the  int6r> 
est  on  the  value  of  his  property  from  the  time  he  was  deprived  of  it, 
he  will  generally  have  a  complete  indemnity,  unless  the  property  has 
depreciated  in  value,  in  which  case  the  depreciation  must  be  added 
to  the  interest  on  the  value,  taken  as  it  was  before  the  depreciation, 
and  the  two  items  will  furnish  the  amount  of  the  damage.  This 
damage,  together  with  the  property  or  its  value  at  the  time  of  the 
trial,  will  give  the  owner  as  complete  indemnity  as  the  law  is,  gener 
ally,  able  to  give  any  person  seeking  redress  for  a  wrong.  But  the 
same  measure  of  dmnages  would  not,  generally,  furnish  the  owner  an 
indemnity,  in  case  the  property  claimed  had  a  value  for  use,  or,  in 
other  words,  a  usable  value,  such  as  horses,  cows,  carriages  and 
boats.  In  such  case  the  direct  damage  which  the  owner  suffers  is 
the  loss  of  the  use,  and  the  value  of  the  use  should  be  the  measure 
of  damage.  There  may  be  cases  in  which  greater  damage  would  be 
proper,  for  exceptional  reasons,  growing  out  of  the  manner  in  whisb 
the  wrong-doer  has  used  and  treated  the  property  while  in  his  posses- 
sion. Suppose  the  plaintiff  had  taken  defendant's  boat,  worth 
t2,000,and  kept  it  a  whole  year  before  it  was  ordered,  as  the  result  of 
the  action,  to  be  returned  to  the  defendant,  would  the  interest  be  a 
fair  compensation  to  the  defendant  for  the  loss  of  the  use  of  his  boat  ? 
Instead  of  a  boat,  suppose  it  had  been  a  carriage,  worth  tl,000, 
would  the  interest  be  a  sufficient  allowance  for  the  use  of  the  car- 
riage a  whole  year  ?  The  same  supposition  may  be  made  as  to  any 
article  of  personal  property  having  a  usable  value.  There  would  be 
very  few  cases  where  the  interest  would  give  the  owner  a  fair  or  ade- 
quate indemnity,  and  thus  two  of  the  fundamental  rules  of  damages 
would  be  violated :  The  owner  would  not  be  completely  or  fully 
indemnified  for  the  loss  of  the  use  of  his  property,  and  the  wrong- 
doer who  had  had  the  use  of  it  would  make  a  profit  out  of  his  own 
wrong,  which  the  law  does  not  tolerate.  This  case  illustrates  the 
injustice  of  the  rule,  contended  for  by  the  plaintiff,  as  well  as  any. 
The  jnry  found  the  value  of  the  horse  to  be  $175,  and  the  value  oi 
the  use  to  be  t75  for  one  year  and  three  months.  For  the  same 
period  the  interest  would  have  been  $15.31,  and  if  that  had  be«D 
taken  as  the  measure  of  damages,  the  owner  would  have  lest  about 
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|60y  and  the  wrong-doer  would  have  made  that  much  profit  out  of 
his  wrong.  A  rule  of  damage,  which  works  out  such  a  result,  cannot 
have  a  basis  of  principle  or  justice  to  stand  upon.  But  one  case  has 
been  brought  to  my  attention  which  is  apparently  in  conflict  with 
the  rule,  as  I  claim  it  to  be,  and  that  is  the  case  of  Twinam  v.  Swart ^ 
4  Lans.  263,  au  action  of  replevin  for  a  horse.  Much  of  what  the 
learned  judge,  who  wrote  the  opinion  of  the  court,  says  upon  the 
subject  of  damages,  is  in  conflict  with  the  views  above  expressed,  and 
yet  the  case  was  probably  decided  right,  as  there  the  judge  at  the  cir- 
cnit  laid  down  the  rule  that  the  owner  should  recover  the  actual 
damages  for  the  detention  and  the  use  of  the  horse  besides,  and  in 
this  clearly  erred.  In  Brizsee  v.  Maybee^  21  Wend.  144,  the  action 
was  replevin  to  recover  200  saw  logs,  and  it  was  held  that  the  dam- 
age for  the  detention  was  interest  on  the  value.  In  Suydam  v. 
JefikinSy  3  Sand.  S.  G.  R  614,  the  action  was  to  recover  500  barrels 
of  flour^  and  substantially  the  same  rule  was  laid  down.  In  neither 
case  did  the  property  have  any  usable  value,  and  hence  they  are  not 
in  conflict  with  the  views  above  expressed.  In  Rowley  v.  Oibbs, 
14  Johns.  385,  and  Young  v.  WiUety  8  Bosw.  486,  the  actions  were 
replevin  to  recover  articles  of  merchandise,  and  it  was  held  that 
the  owner  in  each  case  could  recover  as  damages  for  detention  the 
interest  on  the  value,  as  well  as  the  depreciation  of  the  merchandise 
In  Brewster  v.  SilUman,  38  N.  Y.  423,  the  action  was  to  recovei 
possession  of  two  canal  boats.  I'he  defendants  caused  them  to  be 
seized  by  virtue  of  an  attachment  The  plaintiff  replevied  them 
and  the  defendants  gave  the  requisite  undertaking,  and  procured  a 
return  of  the  property  to  them,  and  they  retained  it  over  six  years, 
until  the  trial,  when  the  referee  found  the  title  of  the  property  in 
the  plaintiff  and  gave  judgment  for  its  return  to  him,  and  awarded 
to  him  only  the  interest  on  the  value  for  his  damages  for  the  deten« 
tion  during  the  whole  time.  The  defendants  appealed,  and  the 
measure  of  damages  was  in  no  way  involved  in  the  case  on  the 
appeal.  The  owner  was  deprived  of  his  boats  for  six  years,  and  at 
the  end  of  that  time  was  obliged  to  take  them  back  with  only  the 
interest  on  their  value  for  their  use.  The  wrong-doers  in  that  case 
certainly  proflted  largely  by  their  wrong,  and  no  case  could  mors 
strikingly  illustrate  the  absurd  injustice  which  could  be  worked  out 
by  the  rule  contended  for  by  the  plaintiff  in  this  case. 

I  have  found  no  case,  unless  it  be  the  case  in  4  Lansing,  where  it 
his  boon  held  that  the  value  of  the  use  may  not  be  recovered 
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damages  for  the  detention  in  case  the  property  has  (what  I  hare  tot 
brevity  called)  a  usable  Talue.  That  it  could  be  was  held  in  Clapp 
T.  WMers,  2  Texas,  130 ;  Dorsey  y.  Oassaway^  2  Har.  &  J.  413 ; 
BtUler  ▼.  Mehrling,  15  IlL  488;  McOavoek  t.  CTumb^rlain,  20 
id.  219. 

It  follows  that  the  rule  of  damages  adopted  below  was  right,  and 
that  the  judgment  must  be  aflirmed^  with  costs. 

All  concurring. 

Judgment  affimML 


Thb  Ookhooioh  Stove  Boad  y.  Thb  Buffalo,  Nsw  York  avd 

Ebib  Baileoad  Company^  appellant 

(UN.T.Sra.) 
IMionce — noHee'^re^[ueit  to  cSbaU, 

m 

To  render  a  party  liable  to  an  action  for  damagee  resalting  from  a  nnlaanoo 
upon  his  land,  where  the  naiaanoe  was  created  by  a  previouB  owner  of  the 
land  before  the  conyejanoe  to  the  defendant,  the  proof  must  show  notice  to, 
or  knowledge  on  the  part  of  the  defendant  of  the  existence  of  the  nuisance, 
but  no  request  to  abate  it  is  necessary.  Proof  of  the  mere  continuance  of 
the  nuisance  on  the  land  of  the  defendant,  without  such  knowledge  or  notice 
of  its  existence  as  to  charge  it  with  fault  for  such  continuance,  is  not  suA- 
dent  to  maintain  the  action. 

Appeal  from  a  judgment  of  the  supreme  court,  at  a  general  term, 
in  the  eighth  district,  entered  upon  an  order  denying  a  motion  for 
a  new  trial  and  directing  judgment  in  favor' of  the- plaintiff  upon  a 
Terdict    S.  0.,  52  Barb.  390. 

The  action  was  brought  to  recover  damages  for  injuries  to  the 
plaintiffs  road-bed,  caused  by  the  same  being  washed  and  flooded, 
in  the  years  1864  and  1865.  The  complaint  alleges  that  an  embank- 
ment  and  bridge,  built  and  constructed  for  the  defendant's  railroad 
at  and  over  Mead's  creek,  in  the  town  of  Irwin,  Steuben  county, 
dammed  the  stream  so  as  to  produce  the  flood  and  injury. 

It  appeared  from  the  evidence  that  the  embankment  and  bridge 
were  constructed  by  the  Buffalo  and  Gonhocton  Valley  Railroad  Com- 
pany, in  1851  and  1852 ;  that  the  name  of  this  company  was,  in 
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185;$,  by  an  act  of  the  legislature,  changed  to  the  Buffalo,  Coming 
and  New  York  Railroad  Company ;  that  the  defendant  was  created 
a  corporation  in  1857,  and  in*  that  year,  on  a  foreclosure  sale,  bought 
the  railioad  and  franchises  of  the  last  named  company,  and  has 
owned  the  same  ever  since.  In  February,  1863,  the  defendant  leased 
ii^  road  to  the  Erie  Railway  Company  for  the  term  of  490  years, 
including  all  its  equipments  and  rolling  stock,  and  that  company 
took  possession  thereof  under  the  lease  of  the  Ist  day  of  May,  in 
the  same  year,  and  hare  continued  in  possession  since  that  time.  The 
lease  provides  for  the  payment  of  an  annual  rent  by  the  lessees,  in 
equal  monthly  payments.  The  right  of  re-entry  is  reserved  to  the 
defendant,  and  the  lease  contained  stipulations  in  regard  to  repairs 
to  be  made  on  the  road.  The  road  has  been  constantly  used  and 
operated  since  its  completion. 

The  defendant  moved  for  a  nonsuit  on  the  following  grounds  : 

''  Ist  That,  by  the  evidence  already  adduced,  the  plaintiff  has 
tailed  to  prove  that  the  defendant  erected  the  embankment  and 
bridge,  or  either  of  them,  as  alleged  in  the  complaint 

^2d.  That  the  nuisance,  if  any,  had  not  been  erected  by  the 
defendant,  but  merely  continued  by  them,  as  they  found  it,  and  that» 
therefore,  the  plaintiff  must  allege  and  prove  notice  to  the  defendant 
of  the  existence  of  such  nuisance,  the  extent  of  it,  and  request  to 
abate  or  remove  it  before  the  action  could  be  brought 

^dd.  That  the  defendant  did  not  continue  the  nuisance  after  May 
1, 1863,  it  having  leased  its  road  and  surrendered  possession  thereof 
to  the  Erie  Railway  Company  on  that  day,  and  has  had  no  control 
of  the  road,  or  any  part  thereof,  since  that  time,  and,  therefore,  no 
power  to  abate  or  remove  this  nuisance." 

The  court  denied  the  motion,  and  the  defendant  excepted. 

A  verdict  was  rendered  for  the  plaintiff,  and  the  said  exception 
was  ordered  to  be  heard,  in  the  first  instance,  at  general  term,  and 
judgment  was  in  the  mean  time  suspended. 

John  Gansan^  for  appellant  The  railroad  and  bridge  wei*e  built 
in  pursuance  of  legislative  authority,  and  hence  they  cannot  be 
treated  as  nuisances,  joer  se.  Bellinger  v.  N,  V.  C.  R,  /?.  ('o,,  ;i3  N. 
Y.  42.  The  builder,  in  cases  like  this,  is  liable  only  for  such  dam- 
ages as  are  occasioned  by  a  want  of  care  and  skill  in  exercising  the 
power  conferred  upon  it  by  law.  Radcliff  v.  Mayor y  etc^  of  Brookhjny 
I  N.  Y.  195,  200;  Attorney- General  v.  SI  R  R.R.  Co.,  1  Stock. 
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(N.  J.)  526 ;  Newark  Planh^road  Co.  t.  Ebn»r,  id.  754 ;  Sdden  v. 
Del  it  Hud.  Canal  Co.y  29  N.  T.  634,  642.  The  plaintiff  shoald 
have  proyed  that  a  distinct  and  uneqaiTobal  notice  to  remoTe  the  nai- 
sance  had  been  given  to  the  defendant  before  the  commencement  of 
this  action.  JteDonaugh  y.  GKlman,  3  Allen,  264 ;  P&nruddoch% 
Ooiey  Ooke,  100  b,  part  5 ;  RoaeweU  t.  Prwr^  2  Salk.  460 ;  Johnson  t. 
LowiSy  13  Conn.  303 ;  Dodge  v.  Siacyy  39  Vt  660 ;  PUUbury  v. 
Mooroy  44  Me.  154;  Pierson  v.  OUany  2  J.  S.  Oreen  (N.  J.)  36 ;  Wood- 
man T.  TuftSy  9  N.  H.  88, 91 ;  Beavers  t.  Trimmery  1  Dutch.  (N.  J.) 
97, 101 ;  Plumsr  y.  Harper,  3  N.  H.  88 ;  Ang.  on  Water-courses,  § 
403 ;  Hubbard  y.  Russelly  24  Barb.  404. 

Oeorge  B.  Bradlet/y  for  respondent  The  defendant  owned  the 
bridge  and  embankment  which  caused  the  injury,  and  is  liable  for 
plaintiff's  damages.  Waggoner  y.  Jermainey  3  Denio,  306 ;  Moody  y. 
Mayory  34  How.  Pr.  288 ;  Brady  y.  Weeks,  30  Barb.  161 ;  Blunt 
Y.  Aikiny  15  Wend.  522.  Defendant  is  liable  for  continuing 
the  nuisance.  Brown  et  aL  y.  C.  <S  S.  R  R.  Co.,  12  N.  Y.  486, 
492 ;  Vedder  y.  Veddety  1  Denio,  257 ;  3  Black.  Com.  220  ;  Brady 
Y.  WeekSy  3  Barb.  157 ;  Fish  y.  Dodgsy  4  Denio,  317 ;  Beckwith  y. 
Oriswoldy  29  Barb.  201,  294.  One  who  continues  a  nuisance  is  lia- 
ble for  injuries  receiYed  thereby,  without  notice.  Brown  et  al.  y.  C. 
a  S.  R.  R.  Po.y  12  N.  Y.  486,  492.  Defendant's  lease  to  the  Erie 
Bailway  Company  does  not  absolYC  it  from  liability  for  injuries  by 
a  nuisance  existing  thereon  at  the  date  of  such  lease.  Waggoner  y. 
Jermainsy  3  Denio,  306,  310 ;  Bluni  y.  Atkiny  15  Wend.  522,  524 ; 
Pickard  y.  CoUinSy  23  Barb.  444 ;  Fish  y.  DodgSy  4  Denio,  311. 

LoTT,  Ch.  C.  The  exception  taken  to  the  denial  of  the  motion 
for  a  nonsuit  presents  the  question  whether  a  grantee  of  real  estate, 
on  which  a  nuisance  had  been  erected,  before  its  conveyance  to  him, 
by  a  previous  owner,  and  which  was  merely  continued  as  it  was  at 
the  time  he  acquired  title,  can,  without  any  previous  notice  of  its 
existence,  and  a  request  to  abate  it,  be  held  liable  for  damages  sub- 
sequently resulting  therefrom,  during  the  continuance  of  his  own- 
ership. 

The  subject  has  been  fully  considered  by  courts  in  England  and 
in  several  of  our  sister  States ;  and  the  rule  deducible  from  their 
decisions  is  laid  down  in  Angell  on  Water-courses  (6th  or  Perkins* 
id.)  to  be,  that  an  action  on  the  caae  for  a  nuisance  lies  both  against 
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fche  person  who  originally  committed,  and  against  the  person  in  the 
occupation  or  possession  of  the  premises  who  sniffers  it  to  continae 
for  the  reason  that  the  continuance  of  that  which  was  origiriaily  & 
nuisance  is  a  new  nuisance  (section  402) ;  hut  as  the  purchaser  of 
land  might  he  suhject  to  great  injustice,  if  made  responsible  for  con- 
sequences  of  a  nuisance  of  which  he  was  ignorant,  and  for  damages 
which  he  never  intended  to  occasion  or  continue,  it  has  been  held 
erer  since  Psnruddoci^s  Case,  5  Co.  Kep.  101,  that  where  a  party 
was  not  the  original  creator  of  the  nuisance  he  must  have  notice  of 
it,  and  a  request  must  be  made  to  remove  it,  before  any  action  can 
be  brought  No  particular  form  of  notice  or  request  is  required. 
It  may  be  cither  written  or  oral  (or  it  may  be  by  acts  done),  clearly 
informing  the  party  to  be  affected  by  it  of  the  existence  of  the  nui- 
sance, and  of  the  desire  of  the  party  injured  to  have  it  removed,  so 
that  the  person  to  whom  it  irt  addressed  shall  fully  understand  the 
ground  of  complaint,  and  that  the  party  giving  it  is  unwilling  to 
have  it  continue.    §§  403  and  403  a. 

In  Penruddocl^s  Case^  above  referred  to,  it  was  reaoited  hy  all  the 
judges  that,  although  the  continuance  by  a  feoffee  of  a  nui&ance 
erected  by  his  feoffor  was  a  new  wrong,  yet  a  quod  permittat  would 
not  lie  against  him,  without  a  request  made  to  reform  it  This 
principle  has  been  sustained  and  recognized  by  decisions  in  the 
following,  among  other  cases :  Brent  v.  Haddon,  Co.  Bep.  555 : 
Winsmore  v.  Oreenbank,  Willes,  583 ;  McDonough  v.  Oilman,  3  Allen, 
85  Mass.  264 ;  Johnson  v.  LetoiSy  13  Conn.  303 ;  Dodge  v.  Staetf,  30 
Vt  560 ;  PilUhury  v.  Moore^  44  Me.  154 ;  Plumer  v.  Harper,  3  N. 
H.  88;  Woodman  v.  Tufts,  9  id.  88-91;  Carleton  v.  Reding  fan,  21 
id.  291 ;  id.  311 ;  Eastman  v.  Amoskeag  Manuf.  Co.,  44  id.  143 ; 
Pierson  v.  Olean,  2  Oreen  (N.  J.)  36 ;  Beavers  v.  Trimm^er,  1  Dutch. 
(N.  J.)  96, 101 ;  see,  also,  1  Chit  Plead.  71  and  77,  2d  ed. ;  2  id.  381, 
note  p. 

In  Winsmore  t.  Oreenbank,  supra,  decided  in  1745,  Willes,  Lord 
Chief  Justice,  in  speaking  of  the  distinction  between  the  beginning 
and  oontinuance  of  a  nuisance  by  building  a  house  that  hangs  over 
or  damages  the  house  of  his  neighbor,  says:  ^'That  against  the 
beginner  an  action  may  be  brought  without  laying  a  request  to 
remove  the  nuisance ;  bnt  that  against  the  continner  a  request  if 
necessary,  for  which  PenruddoeVs  Case,  5  Co.  Bep.  100, 101,  wi»a 
cited,  and  many  others  might  have  been  quoted.  The  law  is  cer. 
iAinly  so,  and  the  reason  of  it  is  obvious." 
Vol.  X.— 82 
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It  was  said  by  the  court  in  Dodge  v.  Stacy y  supra,  decided  in  1867 : 
'^  We  regard  it  settled  by  the  authority  of  well-adjudged  cases  that 
when  the  action  is  brought  against  the  grantee  of  one  who  has  erected 
obstructions,  it  cannot  be  maintained  without  previous  notice  to  the 
defendant  to  remoTe  them;  "  and  added  that  the  point  was  clear  on 
principle  and  on  authority. 

Chief  Justice  HoBKBLOWEBy  in  Pierson  v.  Olean,  suproy  aftei 
citing  Penruddoch^s  Case,  said  that  the  law,  as  settled  by  it,  had  nott 
as  he  believed,  been  seriously  questioned  since  ;  and  then  ailber  refer- 
ring to  the  ]*emark  of  Lord  Chief  Justice  Willes,  in  Win8)nare  v. 
Oreetibanky  above  quoted,  and  other  authorities,  concluded  his 
opinion,  on  deciding  a  demurrer  to  an  answer  by  a  defendant,  setting 
up  as  a  defense  to  an  action  for  damages  resulting  from  a  nuisance 
that  it  had  been  erected  before  he  had  acquired  title,  and  that  he 
had  never  been  requested  to  reform  or  remove  it,  by  saying :  "As 
well,  then,  upon  the  good  sense  and  common  justice  of  the  case,  as 
upon  the  ground  of  venerable  and  unquestioned  authority,  I  am  of 
opinion  that  the  demurrer  should  be  overruled." 

I  do  not  find,  nor  have  I  been  referred  to  any  decision  in  this 
State,  Qc  the  distinct  question  now  under  review. 

There  are  several  cases  reported,  in  which  the  general  doctrine 
stated  in  Blackstone's  Commentaries,  vol.  3,  p.  220,  is  asserted,  that 
^'  every  continuance  of  a  nuisance  is  held  to  be  a  fresh  one,"  but  the 
statement,  construed  in  connection  with  the  context,  evidently  has 
reference  to  its  continuance  by  the  same  party ;  and  where  persons 
succeeding  to  the  ownership  of  land  on  which  a  nuisance  had  pre- 
viously been  erected,  have  been  held  liable  for  damages  resulting 
from  its  subsequent  continuance,  it  appears  either  that  it  was  after 
notice  of  its  existence,  or  that  the  question  of  such  notice  had  not 
been  raised  at  the  trial.  The  case  of  Brown  v.  The  Cayuga  and 
Susquelianna  Railroad  Company,  12  N.  Y.  486,  was  one  of  the  latter 
class,  and  in  that  of  Irvine  v.  Wood,  decided  by  this  commission  in 
September,  1872,  ante,  p.  603  (which  was  for  special  damages  result- 
ing from  a  public  nuisance),  the  fact  was  shown  that  the  defendant 
Wood  had  knowledge  of  its  existence  and  had  availed  himself  of  it, 
po  that  he  was  fully  cognizant  of  it  and  of  the  consequences  that 
might  result  therefrom. 

There  are,  however,  two  cases  reported,  in  which  the  question  was 
discussed  by  able  and  eminent  jurists.  Judges  Denio  and  S.  & 
Strong,  entertaining^  different  opinions,  and  the  high  estimation 
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and  respect  to  which  that  of  the  former  is  always  entifclod,  adverse 
to  the  rule  in  England  and  in  sister  States,  to  which  1  have  referred. 
hhs  caused  a  hesitation  and  doubt  in  adopting  it,  and  has  led  me  to 
examine  the  ground  on  which  he  reached  his  conclusion. 

The  case  in  which  Judge  Stbono's  views  are  expressed  is  that  of 
Hubbard  v.  RusseU,  24  Barb.  404,  decided  in  1857.  It  involved  the 
question,  but  it  did  not  become  necessary  to  decide  it,  because  it  was 
held  that  the  plaintiff  had  proved  or  offered  to  prove  sufficient  to 
infer  a  request  to  discontinue  the  nuisance. 

The  opinion  of  Judge  Denio  was  given,  in  Brown  v.  77ie  Cayuga 
and  Susquehanna  Railroad  Company ,  supra,  before  that  of  Judge 
Stronq,  but  was  not  referred  to  by  him,  and  probably  had  not  been 
brought  to  his  attention ;  and  it  is  important,  in  considering  what 
effect  or  weight  should  be  given  to  that  of  Judge  Denio,  to  notice 
the  fact  that  the  question  was  confessedly  not  presented  in  the  case 
in  which  it  was  delivered ;  and  Judge  A.  S.  Johnson,  who  gave  the 
prevailing  opinion  in  it,  said  that  it  was  to  be  considered  as  if  the 
requisite  proof  of  a  request  to  remove  the  nuisanoe  had  been  given ; 
it  18  also  stated  by  the  reporter  that  the  court  did  not  pass  upon  the 
question  whether  the  defendant  was  liable,  without  notice,  to  remove 
rh^.  obstruction  complained  of. 

The  learned  judge,  in  speaking  of,  and  commenting  upon,  Penrud^ 
^docl^s  Case,  aa  thnt  in  which  "the  doctrine  seems  to  have  origi- 
nated,'' said,  and  correctly,  that  it  "  was  a  quod  pennUtat,  a  form  of 
action  in  which  the  successful  plaintiff  obtains  a  judgment  not  only 
for  the  damages,  but  for  the  abatement  or  destruction  of  the  thing 
which  is  claimed  to  be  a  nuisance ;  and  it  was  held  that  such  an 
action  might  be  brought  against  him  who  did  the  wrong,  without 
any  request  made,  but  that  it  could  not  be  brought  against  his 
feoffee  without  a  previous  request  to  remove  the  nuisance."  He 
appears  to  concede  the  propriety  and  justice  of  the  rule  as  applicable 
to  that  particular  form  of  proceeding,  but  claims  that  the  reason  for 
it  does  not  apply  to  an  action  on  the  case.  He  says :  ^'  The  remedy 
sought  by  a  quod  permittat  involves  an  interference  with  the  defend- 
ant's real  estate,  which  it  is  reasonable  he  should  have  an  opportu 
nity  to  do  himself  before  an  authority  is  given  to  another  to  do  it*^ 
It  is  true  that  such  an  interference  might  follow :  Blackstone,  in 
his  Commentaries,  vol.  3,  p.  221,  says  it  was  ^'  a  writ  commanding 
the  defendant  to  permit  the  plaintiff  to  abate,  quod  permiitat  prO' 
Hernare,  the  nuisanoe  complained  of,  and  unless  he  so  permits,  to 
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summon  him  to  appear  in  court  and  show  cause  why  he  will  not; 
and  this  lies  as  well  for  the  alienee  of  the  party  first  injured  as 
against  the  alienee  of  the  party  first  injuring,  as  has  been  determined 
by  all  the  judges;  and  the  plaintiff  shall  have  judgment  herein  to 
abate  the  nuisance  and  to  recover  damages  against  the  defendant;" 
but  it  is  apparent  from  the  object  of  the  writ,  as  thus  stated,  that 
there  was  much  more  reason  for  requiring  a  notice  of  the  existence 
of  a  nuisance  to  be  given  to  a  pai'ty  who  might  not  have  any  knowl- 
edge of  it  and  ask  him  to  remove  or  abate  it,  before  he  should  be 
mulcted  in  damages,  to  which  he  would  be  liable  for  injuries  result- 
ing therefrom,  and  which  he  had  no  reason  to  anticipate,  than  to  be 
called  on  by  the  requirement  of  the  other  relief  sought  to  be  obtained, 
being  a  permission  to  the  plaintiff  to  abate  the  nuisance.  The 
service  of  the  writ  on  the  defendant  would  give  him  an  immediate 
opportunity  to  abate  it  himself  ;  and  it  would  doubtless  have  been  a 
sufficient  answer,  on  his  appearance  in  court,  in  obedience  to  the 
summons,  to  show  cause  why  he  would  not  permit  the  plaintiff  to 
do  it,  to  return  and  state  the  fact  that  he  had  himself,  since  its  service, 
abated  or  removed  the  cause  of  complaint,  and  that  he  previous 
thereto  was  wholly  ignorant  and  uninformed  of  its  existence.  He 
would,  nevertheless,  if  the  views  of  the  learned  judge  are  correct,  be 
held  liable  for  damages  which  had  resulted  without  any  actual  fault 
on  his  part. 

Three  other  authorities,  and  only  three,  appear  to  have  been  cited 
as  sustaining  the  requirement  of  a  notice ;  at  least,  no  more  are 
referred  to  by  the  judge.  One  was  the  case  of  Tomlin  v.  Fuller^  1 
Modem,  27,  which  he  properly  said  turned  upon  the  particular 
nature  of  the  right  which  the  plaintiff  had  to  the  use  of  a  passage 
which  the  defendant  had  obstructed,  in  which  Tvtisden,  J.,  in 
speaking  of  it,  said,  **  wherefore,  it  seems,  he  ought  to  have  laid  a 
request,^'  and  that  the  defendant  might  have  demurred,  but  he  held 
that  it  was  cured  by  the  verdict  That  was,  moreover,  an  action 
against  the  party  who  closed  or  shut  the  passage,  and  did  not  sustain 
the  principle  for  which  it  was  cited.  Another  case  was  that  of 
Salmon  v.  Bensky,  Ryan  ft  Moody,  189  ;  21  Eng.  Com.  Law  414, 
Tt  was  a  nisi  prius  case,  involving  a  question  of  evidence  in  an  action 
against  au  occupier  merely  of  the  property,  and,  in  truth,  clearly  not 
any  authority  in  support  of  the  doctrine  involved  in  this  action,  and 
I  doubt  whether  the  decision  on  the  question  actually  presented  wac 
9orrect 
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The  other  case  was  Johnson  y.  Letois,  13  Conn.  303,  supra,  which 
was  disposed  of  by  the  remark  of  the  learned  judge  that,  ^'on  the 
authority  of  PenruddocVs  Case^  iftid  of  TonUin  v.  Fuller,  the 
supreme  court  of  Connecticut  held  that,  in  a  case  like  the  present^ 
the  plaintiff  could  not  recoyer  in  case  against  one  who  continued  a 
misance  without  proof  of  notice  to  the  defendant  to  remoye  iL" 
He  then  said,  in  conclusion :  ^^  Being  of  the  opinion  that  the  prin« 
ciple  is  not  established  by  any  authority  binding  on  us,  and  seeing 
nothing  in  the  nature  of  the  case  which  requires  a  notice  to  be  given 
to  the  upholder  of  a  nuisance,  as  a  condition  to  his  being  made 
responsible  for  its  consequences,  I  think  such  notice  is  not  required 
to  be  giyen.  Eyery  one  is  bound  so  to  use  his  own  property  that  it 
shall  not  be  the  means  of  injury  to  his  neighbors;  and  I  think  the 
proprietor  should  himself  look  to  it,  and  that  he  cannot  safely  wait 
to  be  admonished  before  reforming  what  may  be  dangerous  to 
othei's."  This  reason  is  unsatisfactory.  A  party,  haying  no  knowl- 
edge or  notice  of  the  existence  of  an  evil,  cannot  reform  it;  and  he, 
consequently,  cannot  be  chargeable  with  a  fault  or  a  wrong  for  aoi 
.doing  it ;  nor  can  he,  under  such  circumstances,  be  said  to  uplwld 
a  nuisance,  or  be  waiting  to  be  admonished  to  reform  it  Such  con- 
duct implies  a  willing,  and  not  merely  an  involuntary,  acquiescence 
in  the  continuance  of  the  wrongful  act.  I  am,  therefore,  constrained 
to  hold  that  the  rule  requiring  notice  is  proper  and  should  ba 
adopted. 

It  is  proper,  before  dismissing  the  question,  to  notice  that  the 
opinion  of  the  general  term  assumes  that,  in  such  case,  all  dam- 
ages resulting  between  the  conveyance  by  the  wrong-doer  and  a 
demand  of  the  alienee  to  abate  the  nuisance  will  be  lost ;  and  it  is 
argued  that  a  party  cannot  be  deprived  of  his  right  of  action  there- 
for, by  the  act  of  the  person  doing  the  wrong,  in  alienating  the 
premises  to  a  party  of  his  own  selection.  This  is  answered  by  the 
decision  in  Waggoner  r.  Jermaine,  3  Denio,  306,  which  had  previously 
been  cited,  and  decides  expressly  that  such  original  wrong-doer, 
notwithstanding  such  alienation,  remains  liable  for  the  damages 
occasioned  by  the  continuance  of  the  nuisance  subsequent  to  the 
conveyance ;  and  such  is  a  part  of  the  rule  in  PenruddocVs  Case, 

It  is  also  stated  in  that  opinion  that  the  evidence  in  the  case 
showed  that  the  superintendent  of  the  defendant's  road  had  notice 
prior  to  the  years  1864  and  1865  (when  the  damages  in  question 
were  sustained),  from  Charles  Cooper,  an  owner  of  property  adja- 
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cent  to  the  plaintiff's,  and  exposed  to  like  damages  in  case  of  floods, 
but  who  was  not  an  agent  of  the  plaintiff,  nor  interested  in  the 
company,  of  the  natoro  of  the  nuisance  and  its  effect,  and  was  asked 
to  open  the  channel,  and  that  he  replied  that  he  would  not  do  it ; 
and  the  judge,  giving  the  opinion,  closes  it  by  saying  that  he  was 
inclined  to  think  that  sufficient  notice,  if  any  was  required.  This 
is  clearly  untenable.  A  notice  affecting  the  land  of  one  party  can- 
not be  extend   1  to  a  different  piece  of  ground  owned  by  another. 

It  follows  iiJin  what  has  been  said,  without  the  expression  of  an 
opinion  as  to  the  third  ground  of  the  motion  for  a  nonsuit,  that 
proof  of  the  mere  continuance  of  the  nuisance  on  the  land  of  the 
defendant,  without  such  knowledge  or  notice  of  its  existence  as  to 
charge  it  with  fault  for  such  continuance,  was  not  sufficient  to 
maintain  the  action. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event 

^11  doncur,  on  the  ground  that  the  proof  must  show  notice  oi 
knowledge  on  the  part  of  defendant  of  the  existence  of  the  nuisance^ 
bat  that  no  request  to  abate  it  was  necessary. 

JudgmefU  reversed 


Howland,  appellant,  v.  Loukds  et  aL 

(UN.Y.  aOA.) 

Bdfoard — oeHan  for  recaeerp  qf. 

In  order  to  entitle  a  party  to  recover  a  sum  of  money,  offered  as  a  reward  Hot 
the  recovery,  or  information  leading  to  the  recovery  of  property  lost,  he 
mnet  establish  between  himself  and  the  person  offering  the  reward,  not 
only  the  offer  and  his  acceptance  of  it,  bat  his  performance  of  the  services 

.  for  which  the  reward  was  offered.  Finding  the  property  and  advertising  it, 
by  one  who  did  not  know  of  the  offer,  and  could  not  have  acted  in  reference 
to  it,  does  not  entitle  him  to  recover. 

Appbal  from  a  judgment  of  the  supreme  court,  at  general  term, 
in  the  second  district,  affirming  a  judgment  in  fayor  of  the  plaintiff 
entered  upon  an  order  dismissing  the  complaint 

The  action  was  brought  to  recover  the  sum  of  $150,  which  the 
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defendants  had  offered  for  the  recovery  of  a  stray  horse,  or  informa- 
tion leading  to  its  recovery. 

kt  the  close  of  the  evidence  upon  the  trial  the  court  directed  a 
verdict  for  the  plaintiff  for  the  amount  of  the  reward  and  interest, 
'Subject  to  the  opinion  of  the  court  Subsequently  an  opinion  was 
rendered,  holding  that  the  plaintiff  was  not  entitled  to  the  reward, 
and  directing  the  entry  of  a  judgment  dismissing  the  complaint. 
Judgment  was  entered  accordingly. 

•  • 

A.  Aiitlwnyy  for  appellant  To  recover  a  reward  for  stolen  or  lost 
property,  the  person  claiming  it  must  recover  the  property,  or  it  must 
be  recovered  by  means  of  information  given  by  him  with  a  view  to 
the  benefit  of  the  reward.  Bank  v.  BangSj  2  Edw.  Ch.  95,  107 ; 
Tarner  v.  Walker,  L.  K.,  1  Q.  B.  641 ;  Amory  v.  Flyn,  10  Johns. 
102 ;  Fitch  v.  Snedaker,  38  N.  Y.  248. 

Jacob  B.  Jetoetty  for  respondents.  The  person  entitled  to  the 
reward  is  ho  who  furnishes  the  earliest  information,  and  so  initiates 
the  movement  which  results  in  the  recovery  of  the  property.  City 
Bank  v.  Bangs,  2  Edw.  Ch.  95 ;  Tarner  v.  Walker,  L.  R.,  1  Q.  B. 
647;  S.  C,  2  id.  307;  Smith  v.  Moore,  1  C.  B.  438 ;  8  Jur.  352 ;  Wit* 
hatns  V.  Cartoardine,  1  Nev.  &  M.  418  ;  4  B.  &  Adol.  621 ;  5  Garr.  & 
P.  566 ;  Lancaster  v.  Walsh,  4  Mees.  &  W.  16 ;  1  Oonv.  &  H.  258. 

Gray,  0.  This  action  was  brought  to  recover  a  rewarjd  of  $150, 
which  the  defendants  offered  for  the  recovery,  or  information  leading 
to  the  recovery  of  their  stray  mare,  and  is  defended  upon  the  ground 
that  one  Rogers  or  Williams,  rather  than  the  plaintiff,  is  entitled  to 
the  reward.  In  order  to  entitle  a  party  to  recover  a  reward  offered, 
he  must  establish  between  himself  and  the  person  offering  the  reward 
not  only  the  offer  and  liis  acceptance  of  it,  but  his  performance  of 
the  services  for  which  the  reward  was  offered;  and  upon  principle, 
as  well  as  upon  authority,  the  performance  of  this  service  by  one 
who  did  not  know  of  the  offer,  and  could  not  have  acted  in  reference 
to  it,  does  not  entitle  him  to  recover.  Fitch  v.  Snedak^r,  38  N.  Y. 
248,  249.  With  these  principles  m  view,  let  us  see  whether  Rogers 
or  Williams  have  any  claim  to  the  reward.  Rogers  founu  the  mare 
in  the  highway,  and  ignorant  of  the  fact  that  a  reward  had  been 
offered,  turned  her  in  upon  the  premises  cf  one  Borland,  and  adver- 
tised her  as  found  in  the  highway,  and  that  the  loser  of  the  mars 
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could  obtain  her  by  calling  on  Borland.  Rogers'  claim  to  the  reward 
offered  (if  ho  ever  made  any)  is  disposed  of  by  his  ignorance  of  the 
offer.  Fitch  t.  Snedaker,  supra*  Williams,  after  being  told  by 
Rogers  where  the  mare  was,  and  learning  that  a  reward  had  been 
offered,  and  after  the  defendants  had  informed  one  Parker  of  the 
loss,  and  requested  him  to  mention  the  fact  to  any  one  whom  he 
thought  would  be  likely  to  come  across  any  traces  of  her,  that  a 
liberal  reward  would  be  paid  to  any  one  who  would  recoyer  her,  or 
give  information  that  would  lead  to  her  recovery,  went  to  the  resi- 
dence of  the  defendant  Lounds,  and  not  finding  him  at  home,  in- 
formed his  wife  and  a  police  officer  where  the  mare  was,  and,  there- 
upon the  wife  of  Lounds  requested  them  to  go  in  quest  of  the  mare. 
Williams  then  went  to  police  headquarters  and  arranged  with  one 
of  the  police  to  go  for  the  mare,  and  returned  and  called  upon  Mrs. 
Lounds  a  second  time,  and  while  there  a  telegram  arrired  addressed 
by  the  plaintiff  in  the  name  of  Parker  to  the  defendant  Lounds^ 
saying :  ''I  have  found  your  mare  and  haye  her  at  Hyde,"  and  thus 
the  information  given  by  Williams,  having  become  useless,  was  not 
further  acted  upon.  Now,  although  Williams  may  have  acted  in 
reference  to  the  reward,  and  through  him  information  may  have 
reached  the  defendant  as  to  where  the  mare  could  be  found,  yet  as 
nothing  that  was  said  or  done  by  him  could,  with  the  utmost  dili- 
gence, have  led  to  her  recovery  before  she  was  in  fact  recovered  by 
the  plaintiff,  who  also  acted  in  reference  to  the  reward,  the  service 
rendered  by  him  not  having  led  to  her  recovery,  does  not  entitle 
him  to  the  reward,  t^arker,  after  being  requested  to  mention  the 
loss  of  the  mare  to  any  one  who  he  thought  would  come  across  any 
traces  of  her,  being  himself  ignorant  as  to  where  she  could  be  found, 
and  understanding  that  the  plaintiff  did  know,  handed  to  him 
defendant's  letter  containing  the  request  and  their  advertisement 
containing  their  offer  of  reward,  and  thereupon  the  plaintiff,  having 
seen  the  advertisement  of  Rogers,  went  to  Borland's,  found  the 
mare,  and  took  her  to  Parker's  stable  in  Hyde  Park,  and  telegraphed 
the  defendant  Lounds,  as  stated.  On  the  following  day,  the  defend 
ant  Lounds  went  to  Hyde  Park  and  received  the  mare  fh>m  Parker, 
but  declined  to  pay  the  reward  then,  assigning  as  a  reason  that  the 
police  of  New  York  had  forbade  him,  saying  he  was  willing  t^  pay 
the  reward  to  the  one  entitled  to  it.  The  police  of  New  York,  or 
any  of  its  force,  was  not  entitled  to  the  reward.  The  mare  was  not 
recovered  by  that  force,  or  any  member  of  it,  nor  was  information 
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derived  from  that  source  which  led  to  her  recovery.  The  plaintiff 
acting  in  reference  to  the  reward  and  from  information  from  one 
who  knew  that  a  reward  had  been  offered,  recovered  the  mare,  and 
through  Parker  restored  her  to  the  possession  of  the  defendants.  He 
alone  was  therefore  entitled  to  the  reward,  and  upon  the  defendants* 
neglect  to  pay,  had  a  cause  of  action  for  its  recovery,  and  ought  to 
have  recovered  the  amount  offered.  The  judgment  appealed  from 
should  he  reversed  and  a  new  trial  ordered. 

Reynolds,  G.  All  that  Rogers  did  with  respect  to  the  defend- 
ants' mare  was,  that  on  the  4th  of  October,  1866,  he  found  her  stray- 
ing on  the  public  highway,  secured  her  and  placed  her  on  the  farm 
of  Dorland,in  Arthursburgh.  On  the  8th  of  October,  he  published 
a  notice  in  the  Poughkeepsie  Eagle  stating  the  fact,  and  that  the 
owners  could  obtain  the  animal  by  calling  upon  Dorland. 

On  the  10th  of  October,  on  receiving  payment  of  charges,  he 
delivered  the  mare  to  the  plaintiff.  He  did  not  act  with  any  refer- 
ence to  the  reward  offered,  and  has  made  no  claim  to  it  so  far  as  we 
know.  It  is  not  perceived  that  the  plaintiff  was  under  any  obliga- 
tion, when  he  received  the  mare,  to  disclose  the  fact  that  a  reward 
hiA  been  offered  for  her  recovery.  It  seems  very  clear  that  Rogers 
was  not  entitled  to  the  reward. 

On  the  8th  of  October,  one  Parker,  of  Hyde  Park,  received  a  letter 
from  the  son  of  one  of  the  defendants  informing  him  of  the  loss  of  the 
mare,  with  a  card  offering  the  reward  in  question  "  for  her  recovery, 
or  information  leading  to  her  recovery."  On  the  9th  of  October, 
Parker  communicated  with  the  plaintiff,  and  the  following  morning 
he,  with  the  plaintiff,  proceeded  to  the  farm  of  Dorland,  and  about 
nine  o'clock  the  plaintiff  received  the  mare  from  Rogers  on  paying 
charges,  and  restored  her  to  the  defendants.  On  the  day  she  was 
found  at  Borland's,  the  defendant  Lounds  was  advisetl  of  the  fact  by 
telegraph  from  Poughkeepsie. 

On  the  8th  of  October,  Rogers  told  one  Williams  that  he  had  found 
a  mare.  On  the  next  day  (Tuesday)  Williams  went  to  New  York, 
and  on  Wednesday,  the  10th  of  October,  he  met  with  a  card 
announcing  the  offer  of  the  reward  in  dispute.  Between  eight  and 
nine  o'clock  on  that  morning  he  called  at  the  house  of  the  defend- 
ant Lounds,  in  New  York,  and  he  was  not  at  home.  He  found, 
however,  his  wife  and  a  police  officer  and  told  them  he  thought  he 
knew  where  the  lost  mare  was,  and  Mrs.  Ijounds  wanted  him  and 
Vol.  X.  —  83 
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the  policeman  to  go  after  the  animal.  About  noon  of  that  day. 
Williams  went  to  the  police  headquarters  in  New  York  and 
anunged  with  one  of  the  number  to  take  the  four  or  five  o'clock 
train  from  New  York  that  afternoon  to  look  after  and  get  the  mare. 
Williams  afterward  and  a  little  after  noon  went  again  to  the  house 
of  the  defendant  Lounds,  and  while  there  a  telegram  came  from 
Parker  announcing  that  the  mare  had  been  found,  and  that  he  had 
her  at  Hyde  Park.  This  appears  to  be  all  that  Williams  did ;  and 
before  he  made  any  arrangement  with  the  police  the  mare  had  been 
found  by  the  plaintiff.  Williams  does  not,  so  far  as  we  know,  claim 
the  reward ;  and  if  ]ie  did,  he  is  clearly  not  entitled  to  it. 

The  only  reason  assigned  by  the  defendants  for  not  paying  the 
plaintiff  the  reward  was  that,  ^^  the  police  in  New  York  claimed  if* 
Whether  the  whole  force,  or  some  one  member,  does  not  appear;  but 
upon  what  ground  any  such  claim  can  rest,  it  is  impressible  to  dis- 
cover. Nothing  was  done  by  them,  or  any  of  them,  whatsoever, 
except  an  arrangement  with  Williams  for  one  of  their  number  to  go 
to  Dutchess  county  to  find  the  mare,  after  she  had  been  found  by  the 
plaintiff,  and  which  arrangement  was  never  acted  upon. 

If  confiicting  claims  were  made  for  this  reward,  the  defendants, 
when  sued,  had  a  perfect  remedy  against  the  consequences  of  a  law* 
suit.  They  might  have  paid  the  amount  of  the  award  into  court, 
been  discharged  from  the  litigation,  and  compelled  the  claimants  to 
interplead  with  each  other.  Code,  §  123 ;  McKay  v.  Draper^  27  N.  Y. 
256.  That  the  plaintiff  is  entitled  to  this  reward  seems  to  be  estab- 
lished by  numerous  cases.  City  Bank  v.  Batigs,  2  Eu  ward's  Ch.  95 ; 
Tarner  v.  Walker,  L.  R.,  1  Q.  B.  647.  That  a  party  claiming  a  reward 
of  this  character  must  give  some  information  or  do  something  having 
some  reference  to  the  reward  offered,  is  very  obvious.  The  action 
is,  in  fact,  upon  contract.  Where  a  contract  is  proposed  to  all  the 
world,  in  the  form  of  a  proposition,  any  party  may  assent  to  it  and 
it  is  binding ;  but  he  cannot  assent  without  knowledge  of  the  propo- 
sition. 

This  case,  in  any  view,  seems  to  be  entirely  undefended,  and  the 
judgment  of  the  supreme  court  must  be  reversed  and  a  new  isrial 
granted,  with  the  costs  of  all  the  courts  below,  to  abide  the  event 

All  concur ;  Loir,  Gh.  0.,  not  sitting. 

Judgme'U  rw$rmL 
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(SI  N.  Y.  800.) 

IMmMM — eondueting  btuinssi  moito  injtvre  awnfhtr  — jarring  produced 

by  steam  machinery. 

Defendant  carried  on  a  manufactory  in  a  bailding  adjoining  two  bailding* 
owned  by  plaintiff.  Defendant's  machinery  was  mn  by  steam  power,  and 
its  operation  produced  a  jarring  and  shaking  of  plaintiff's  buildings,  to  their 
injury  and  to  the  annoyance  of  the  occupants.  Plaintiff's  houses  had  been 
leased  by  defendant  for  ten  years,  and  the  alleged  nuisance  was  erected  and 
put  into  operation  during  the  existence  of  the  lease.  Fourteen  days  after 
the  lea&e  expired  plaintiff  brought  an  action  to  restrain  defendant  from  the 
use  of  his  steam  power.  Plaintiff's  evidence  as  to  the  injurious  effects  to 
his  premises  was  confioed  to  the  effects  produced  during  the  existence  of  the 
lease.  Held,  that  plaintiff  was  entitled  to  a  judgment,  enjoining  defendant 
from  BO  conducting  his  business  as  thus  to  injure  the  plaintiff;  that  plaiiv 
tiff  was  not  ttound  to  talie  measures  to  abate  the  nuisance  during  tbe  exist- 
ence of  the  tenancy,  and  his  delay  in  commencing  suit  until  the  termlnatioD 
thereof  was  no  lachee;  and  that  the  fact  that  the  premises  were  leased  in  no 
way  affected  the  competency  or  weight  of  the  evidence  as  to  the  injuries 
sustained. 

Appeal  from  judgment  of  the  general  term  of  the  superior  court 
of  the  city  of  New  York,  modifying  a  judgment  in  favor  of  plain- 
tiff rendered  by  the  special  term.    (Reported  below,  4  Rob.  449.) 

This  action  was  brought  by  the  plaintiff,  who  was  the  owner  of 
two  houses  and  lots  on  Bleecker  street,  in  the  city  of  New  York,  to 
restrain  the  defendant  from  the  use  of  his  steam  power,  used  in  a 
marble  factory  on  the  comer  of  Bleecker  and  Banks  streets.  The 
judge,  before  whom  the  cause  was  tried  without  a  jury,  found  the 
following  facts: 

1st  Plaintiff  is  the  owner  of  the  two  houses  and  lots  of  land 
described  in  the  complaint,  and  in  receipt  of  the  rents,  issues  and 
profits  thereof. 

2d.  That  the  defendant  is  the  owner  and  in  possession  of  the 
building  and  premises,  also  described  in  the  complaint,  and  adjacent 
to  the  said  houses  of  the  plaintiff. 

dd.  That  the  said  building  of  the  defendant  is  used  and  occupied 
as  a  marble  factory,  for  the  purpose  of  sawing  blocks  of  marble  ir  to 
dabs;  that  said  factory  contains  machinery  for  the  purpose  of  such 
manufacture,  which  machinery  is  propelled  by  steam  power,  located 
in  said  building. 
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4th.  That  the  action- of  such  macliinery  produces  a  jarring  arc 
shaking  of  the  said  houses  of  the  plaintiff^  injuring  the  same,  and 
amounting  to  a  private  nuisance. 

5th.  That,  by  reason  of  such  jarring  and  shaking,  the  plaintiff 
has  sustained  damage  to  the  amount  ^f  $967. 

And,  as  conclusions  of  law,  that  the  plaintiff  is  entitled  to  judg* 
ment  against  the  defendant: 

1st  That  the  defendant  be  penietually  enjoined  and  restrained 
from  carrying  on  the  business,  in  the  said  building  and  premises,  of 
manufacturing  and  sawing  marble  by  means  of  machinery  propelled 
by  steam  power;  or  of  any  other  kind  of  business  requiring  the  use 
of  machinery  propelled  by  steam  power. 

2d.  That  the  plaintiff  recover  from  the  defendant  the  sum  of 
$967,  for  her  damages  in  this  action. 

3d.  That  the  plaintiff  i-ecoyer  of  the  defendant  her  costs  of  this 
action,  to  be  taxed. 

On  appeal,  the  general  term  modified  this  judgment,  in  so  far  that 
it  revei'sed  the  judgment  for  1967  damages,  and  qualified  the  injunc- 
tion so  that  it  restrained  the  defendant  ^^  from  sawing  and  manu- 
facturing marble,  and  carrying  on  the  business  thereof,  in  the  building 
and  premises  last  above  mentioned,  and  adjoining  the  plaintiff's 
premises  on  the  north,  by  means  of  the  propulsion  of  the  machinery 
therein,  as  mentioned  in  the  complaint,  by  force  of  steam,  in  the 
manner  in  which  and  with  the  effect  with  which  such  machinery 
has  heretofore  been  propelled  by  steam,  as  set  forth  in  the  com- 
plaint; and  also  from  carrying  on  any  other  kind  of  business  in 
such  building  and  premises  by  means  of  tlie  propulsion  of  such 
machinery  by  the  force  of  steam,  applied  and  used  in  the  manner 
set  out  in  the  complaint,  so  as  to  interfere  with  the  use  and  enjoy- 
ment by  the  plaintiff  of  her  aforesaid  premises,  or  injure  the  same, 
or  produce  the  injurious  effects  set  forth  in  the  complaint,  and 
found  by  this  court,  in  its  decision  at  special  term,  as  facts." 

The  further  facts  are  stated  in  the  opinion. 

Sidney  S>  Harris^  for  appellant. 

Plaintiff  could  not  maintain  an  action  against  defendant  for  any 
acts  done  before  May  1,  1863,  Wliite  v.  Colien,  19  Eng.  Law  and 
Eq.  146 ;  S.  C,  2  Drew,  312 ;  Mumford  v.  Oxford,  36  Eng.  Law  and 
Eq.  580 ;  Simpfion  v.  Savage,  37  id.  374.  Plaintiff's  acquiescence 
for  nine  years  in  defendant's  use  of  the  premises  deprived  her  of  tht 
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remedy  by  injunction.  Sprague^  ▼.  SteelSy  K.  I.  S47,  and  caaes  cited; 
Williams  v.  Barl  of  iV.  J.,  1  Cr.  &  Ph.  91 ;  Story's  Eq.  Jnr.  959,  a  ; 
1  Joyce  on  Injunctions,  102 ;  Coles  v.  Diruskayy  56 ;  5  De  G.,  M.  & 
G.  1;  a.  W.  Ry.  v.  Oxfordy  3  De  G.,  M.  &  G.  355, 356, 359,  360, 363 ; 
3  id.  328.  In  order  to  recover,  plaintiff's  rights  must  be  certain  and 
ascertained,  and  there  must  be  a  palpable  violation  of  them.  Ohnsted 
V.  LoomiSy  6  Barb.  160 ;  Fisk  v.  Wilber,  7  id.  395.  Plaintiff  was  not 
entitled  to  an  injunction.  No  irreparable  damage  was  shown.  1 
Joyce  on  Injunctions,  126 ;  St.  Helenas  Smelting  Co,  v.  Tipping,  1  Ch. 
App.  66 ;  S.  0.,  11  H.  L.  Cas.  642 ;  Galtke's  Case,  6  R.  W.  Cas.  371 ; 
Bradley's  Case,  id.  551 ;  RadcUff  v.  The  Mayor,  4  Comst.  195,  200 ; 
Attorney- General  v.  Slieffield  Gas  Co.,  3  Do  G.,  M.  &  G.  304;  Brand 
V.  Hamfnersmith,  L.  R.,  2  Q.  B.  246 ;  Hole  v.  Barlow,  4  C.  4  B.,  N.  8., 
334 ;  Penny's  Case,  7  E.  Si  B.  660 ;  Van  Bergen  y.  Van  Bergen,  3 
Johns.  Ch.  287;  Tliompson  v.  Matthews,  2  Edw.  Ch.  212;  Attorney- 
General  V.  Nichol,  16  Ves.  338 ;  Milham  v.  Kemp,  28  Barb.  228 ;  Fisk 
V,  Wilher,  7  id.  395;  Olmsted  v.  Loomis,  6  id.  100;  Brady  v.  Weeke^ 
3  id.  157 ;  Murray  v.  Hay.  1  Barb.  Ch.  6!5. 

John  E.  Burrill,  for  respondent 

Huirr,C.  [After  deciding  a  preliminary  question  of  practice.]  The 
facts,  as  returned  by  the  judge,  are  to  be  assumed  by  us  as  the  facta 
of  the  case.  We  assume,  then,  that  the  defendant  is  the  owner  and 
occupier  of  the  manufactory  on  the  corner  of  Bleecker  and  Banks 
streets;  that  he  runs  it  by  steam  power;  and  that  its  operation  pro- 
duces a  jarring  and  shaking  of  the  plaintiff's  houses,  which  injures 
them  and  which  amounts  to  a  nuisance.  Assuming  these  facts  to 
exist,  the  conclusion  follows  legitimately,  as  announced  by  the  court,, 
that  the  defendant  should  be  enjoined  from  carrying  on  this  busi- 
ness in  such  manner  as  to  produce  those  injurious  effects. 

In  Fish  y.  Dodge,  4  Denio,  311,  it  w.is  held,  that  where  one  carried 
on  the  business  of  finishing  steam  boilers  in  the  compact  part  of  a 
city,  whereby  the  occupant  of  an  aajuiuing  dwelling  was  annoyed 
by  the  noise  and  dust,  that  such  occupant  might  maintain  an  action 
against  the  manufacturer.  The  rule  is  laid  down  by  Judge  Brok- 
60H  that  it  is  not  necessary  to  the  right  of  action  that  the  owner 
should  have  been  driven  from  his  dwelling;  it  is  enough  that  the 
enjoyment  of  life  and  property  has  been  rendered  uncomfortable. 
He  says,  also:  '^Although  the  manufacturing  of  steam  engine  boilers 
is  a  lawful  business,  it  was  carried  on  in  such  a  manner  in  this  case 
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as  to  make  it  a  great  annoyance  to  the  plaintiff  and  she  is,  undoubt* 
edly^  entitled  to  redress  by  action."^ 

In  Tipping  v.  St.  Helen's  Smelting  Company  (4  Best  &  Smith,  Q. 
B.,  116 ;  Eng.  0.  L.  R  608),  the  principle  was  largely  discussed;  and 
the  judgment,  at  nisiprius  and  in  banc,  was  affirmed  in  the  Exche* 
quer  Chamber.  Id.  615.  That  was  an  action  for  an  injury  to  the 
plaintiff's  dwelling  house,  caused  by  noxious  yapors  proceeding 
from  defendant's  smelting  works.  The  judges,  at  nisi  prius,  laid 
down  the  law  thus:  '^That  every  man  is  bound  to  use  his  own  prop- 
erty in  such  manner  as  not  to  injure  the  property  of  luin  neighbor; 
*  *  *  that,  in  an  action  for  nuisance  to  property  by  nox- 
ious yapors  arising  on  the  land  of  another,  the  injury,  to  be  action- 
able, must  be  such  as  visibly  to  diminish  the  value  of  the  property, 
and  the  comfort  and  enjoyment  of  it."  The  jury  found  for  the 
plaintiff  £361  ISs.  1^,  adding,  in  answer  to  questions  put  by  the 
court,  first,  that  the  enjoyment  of  the  plaintiff's  property  was  sen- 
sibly diminished;  second,  that  the  business  carried  on  by  the 
defendants  was  an  ordinary  business  for  smelting  copper,  and  con- 
ducted in  a  proper  manner,  in  as  good  a  manner  as  possible ;  and* 
third,  that  it  was  not  carried  on  in  a  proper  place.  The  verdict 
rendered  upon  these  instructions  and  these  findings  was  sustained. 

Upon  a  further  appeal  to  the  house  of  lords  the  judgment  was 
again  affirmed,  after  a  learned  discussion  by  Lord  Obanwobth, 
Lord  Chancellor  Westbury  and  others.  See  5  Am.  L.  Beg.,  N.  S., 
104 ;  see,  also,  the  case  of  Dennis  v.  Eckhardty  2  id.  167. 

These  cases  fully  sustain  the  principle  upon  which  the  recovery 
was  had  in  the  present  case.  If  the  injury  amounts  to  a  nuisance, 
and  a  continuing  one,  the  appropriate  remedy  is  by  a  bill  for  an 
injunction.  Williams  v.  New  York  Central  Railroad  Company^  16 
N.  Y.  97,  111,  Sblden,  J.;  2  Story's  Eq.  Jr.,  §§  925-927,  and  the 
numerous  cases  cited  in  the  notes  to  the  tenth  edition. 

The  action  was  tried  about  two  years  after  the  expiration  of  a 
lease  for  ten  years  which  the  defendant  had  previously  had  of  the 
plaintiff's  houses,  the  alleged  nuisiince  having  been  erected  during 
the  existence  of  the  lease.  The  suit  was  commenced  within  four- 
teen days  after  the  expiration  of  the  lease.  I  do  not  see  that  the 
f  laintiff  was  under  the  necessity  of  taking  any  measures  to  abate 
the  nuisance  until  he  came  into  the  possession  of  his  property. 
While  under  lease,  the  injury  was  not  to  him,  but  to  the  lessee,  and 
he  could  not  know  that  the  defendant  intended  to  continue  the 


JANUARY  TERM,  1878.  663 

McKeon  y.  See. 

tnjarj  after  the  termination  of  his  lease.  When  he  found  that  it 
was  so  continued,  he  took  measures  for  redress  with  promptness. 

The  defendant  objects,  in  his  brief,  that  all  of  the  testimony  given 
of  the  injurious  effects  of  the  jarring  and  vibration  of  the  machin- 
ery WAS  of  such  effects  during  the  lease.  This  was  a  question  of 
cviienco,  and  of  the  weight  and  effect  of  evidence.  The  circum- 
stance that  there  was  a  lease  upon  the  premises  was  of  no  conse- 
quence in  determining  the  extent  and  effect  of  an  injury  by  jarring 
or  shaking.  The  tangible  injury  would  be  the  same,  whether  the 
houses  were  under  a  lease  or  were  in  the  occupation  of  the  owner. 
Evidence  that  the  walls  were  jarred  and  furniture  shaken  and  injury 
produced  on  the  20th  of  April,  during  the  continuance  of  the  lease, 
would  no  doubt  be  quite  satisfactory  to  the  jury  that  the  same  cause 
would  pix>duce  the  same  effect  on  and  after  the  first  of  May,  when 
the  lease  was  at  an  end.  The  evidence  of  the  effects,  although 
occurring  before  May  1,  1863,  was  competent,  and  was  deemed  by 
the  jury  to  be  sufficient  The  portion  of  the  judgment  giving 
damages  for  injury  during  the  lease,  if  any  such  were  given,  as  wel! 
as  for  damages  occurring  after  suit  commenced,  are  stricken  out  by 
the  general  term.  The  judgment  remaining  is  that  awarding  an 
iiijunction,  and  to  this  end  the  evidence  was  competent  and  suffi- 
cient. 

It  is  said  by  the  defendant  that  the  premises  of  the  plaintiff  had 
been  converted  into  a  factory,  and  that  th  i^re  was  no  evidence  that, 
as  factory  premises,  they  sustained  any  injury  from  the  defendant's 
machinery,  and  therefore  the  injunction  should  not  be  sustained 
No  such  point  or  suggestion  was  made  in  the  pleadings  or  on  the 
trial,  and  among  the  seven  grounds  on  which  the  defendant  asked 
for  a  nonsuit,  this  does  not  occur.  Tne  evidence  was  introduced 
for  another  purpose,  to  wit,  to  show  that  the  present  rental  value, 
if  thus  occupied,  would  not  be  affected  by  the  machinery.  It  was 
upon  the  question  of  damages  that  the  evidence  was  given,  and  it 
had  no  reference  to  the  question  of  the  right  to  have  an  injunction. 
No  attention  was  called  to  it  except  on  this  point,  and  no  question 
or  exception  was  made  by  which  an  error  in  law  can  be  suggested 
in  this  appellate  court 

These  considerationB  embrace  the  most  important  questions  that 
are  presented  to  us,  and  upon  a  review  of  the  whole  ca3e,  I  am  sat' 
iified  that  the  judgment  should  be  affirmed,  with  costs. 

All  concur.  Judgment  affirmed* 
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(90PMUi.St.8S.) 
NegUg&nee  -^proarimate  catue — ntUiance. 

Osfendant  mounted  a  pile  of  stones  in  the  street  to  make  a  speech ;  a  erowd 
of  persons  gathered  about  him,  some  of  whom  ahK>  got  upon  the  stoneB  and 
broke  them.  In  an  action  by  the  owner  of  the  stones,  hM  that  whethar 
defendant's  act  was  the  proximate  cause  of  the  injury  was  a  question  for  the 

The  act  of  making  a  speech  in  a  public  street,  although  it  may  become  a  nnl*- 
anoe  by  obstructing  the  public  highway,  is  not  a  nuisance  p&r  se, 

Ebbob  to  the  conrt  of  common  pleas  of  Lawrence  county. 

The  action  was  an  action  on  the  case,  brought  by  Kerr  &  Smitk 
against  Fairbanks. 

On  the  27th  of  April,  1868,  Kerr  ft  Smith,  for  the  purpose  of 
paving  a  street  in  the  town  of  New  Oastle,  had  placed  in  such 
street,  near  the  curbstone,  a  quantity  of  flagstones,  in  piles.  The 
ends  of  some  of  the  stones  overhung  those  below,  and  were  thus 
partially  unsupported.  Fairbanks  got  upon  one  of  the  piles,  and, 
standing  upon  one  of  the  projecting  stones,  commenced  making  a 
speech.  A  crowd  collected,  and  some  of  the  persons  composing  it 
stood  upon  each  of  the  piles,  in  order  the  better  to  hear  the  speaker. 
Five  or  six  of  them  standing  on  the  end  of  one  of  the  projecting 
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BtoneBy  in  a  pile  ofcher  than  that  occupied  by  Fairbanks,  broke  it ;  and 
tiie  end  so  broken,  fell  upon  a  stone  beneath,  and  broke  that  also. 
The  action  was  brought  to  i^ecover  the  yalue  of  the  stones  thus 
broken. 

On  the  trial  there  was  no  eyidence  that  Fairbanks  requested  or 
induced  the  people  present  to  stand  upon  the  piles  of  stones,  other- 
wise than  by  his  act  of  making  a  speech. 

The  plaintiff  had  a  yerdict,  and  Fairbanks  brought  a  writ  of  error. 

D.  S.  Mams,  J.  McMicAael  and  D.  B.  KwrtZy  for  plaintiff  in  error. 
R.  B.  McCamby  for  defendants  in  error. 

AomsWy  J.  Kerr  &  Smith,  the  plaintiffs  below,  were  con- 
tractors for  laying  a  payement  of  flagstones.  They  laid  up  seyeral 
piles  of  stones  in  the  street  along  the  curbstones,  ready  to  begin 
work.  The  defendant  Fairbanks,  got  upon  one  of  these  piles, 
and  began  to  make  a  political  speech.  A  crowd  gathered  around 
and  some  of  the  bystanders  mounted  another  one  of  the 
piles,  and  by  their  weight  caused  several  of  the  stones  to  crack 
and  hteak,  Kerr  ft  Smith  sued  Fairbanks  for  the  injuiy.  There 
was  no  eyidence  that  Fairbanks  requested,  or  in  anywise  induced 
these  bystanders  to  stand  upon  the  pile,  excepting  so  far  as  his 
speech  drew  them  together,  and  they  mounted  the  pile  to  hear  and 
see  more  conyeniently.  The  court  below  held  that  if  the  persons, 
whose  combined  weight  broke  down  the  stones,  were  collected 
together  by  the  act  of  the  defendant  in  making  the  speech  in  the 
street,  he  would  be  responsible  in  an  action  on  the  case  for  the  con- 
sequential damages.  This  instruction  was  not  qualified.  The  court 
told  the  jury  that  a  proximate  cause  is  one  which  is  a  first  and 
direct  power  producing  the  result,  and  a  remote  cause  is  one  remoyed 
from  the  direct,  and  may  be  called  the  secondary  cause;  but  said 
nothing  upon  the  character  of  the  act  which  caused  the  injury,  and 
gaye  no  instruction  to  ascertain  whether  this  act  was  a  natural  or 
probable  consequence  of  making  the  speech  in  the  street,  or  one 
which  might  haye  been  readily  foreseen  by  the  defendant  In  effect, 
such  an  unqualified  instruction  would  expose  the  defendant  to  all 
the  consequences  of  his  street-speech  —  the  accidental  and  cyen  the 
willful  acts  of  the  bystanders  gathered  there  by  it,  as  well  as  the 
natural  and  probable  consequences  which  he  might  have  foreseen 
Vol.  X.  ~  84 
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Thus,  if  one  of  the  crowd  should  by  accident  thrust  his  elbow 
through  a  window-pane,  or  inadFertently  tread  upon  and  break  an 
article  of  show  beside  a  door,  or  eyen  if  one  had  his  pocket  picked, 
the  unfortunate  speaker  would  be  held  liable  for  all  these  conse- 
quences of  his  speech.  The  court,  therefore,  really  decided  as  a 
question  of  law  a  matter  of  fact  properly  belonging  to  the  jury,  to 
wit:  that  the  mounting  of  the  pile  of  stones  by  the  bystanders  was 
the  natural  and  probable  consequence  of  the  speech  in  the  street, 
which  the  defendant  ought  to  have,  or  might  have  foreseen.  This 
was  an  error;  the  question  was  a  fact  dependent  on  all  the  circum- 
stances. For  example,  had  the  second  pile  been  two  hundred  feet 
or  a  square  away  from  the  speaker,  no  one  could  say  that  by  any 
fiur  reasoning  he  might  have  expected  such  an  accident  to  happen. 
The  maxim,  causa  prozmia  non  remota  spectalur^  governs  cases  of 
this  kind,  and  yet  its  application  is  not  always  easy.  Many  cases 
illustrate,  but  none  define,  what  is  an  immediate  or  what  is  a  remote 
cause.  Indeed,  such  a  cause  seems  to  be  incapable  of  any  strict  defi- 
nition which  will  suit  in  every  case.  It  was  said,  in  Morrison  v. 
Davis  <£  Oo^  8  Harris,  171,  the  general  rule  is,  that  a  man  is  answer- 
able for  the  consequences  of  a  fault  only  so  far  as  the  same  are 
natural  and  proximate,  and  as  may,  on  this  account,  be  foreseen  by 
ordinary  forecast,  and  not  for  those  which  arise  from  a  conjunction 
of  his  fault  with  other  circumstances  that  are  of  an  extraordinary 
nature.  Of  the  first  branch  of  this  proposition,  Scott  v.  Hunter^ 
10  Wright,  192,  is  an  illustration.  There  a  defendant  who  un- 
necessarily occupied  the  passage-way  to  the  iocks  of  one  of  the 
dams  of  the  Monongahela  slack-water,  from  the  afternoon  of  one 
day  till  the  afternoon  of  the  following  day,  holding  the  boats  of  the 
plaintiff  into  the  stream,  while  it  was  rising  rapidly,  until  the  flood 
carried  them  over  the  dam,  was  held  to  be  liable  for  the  injury.  The 
court  below  thought  the  flood  was  the  proximate  cause  of  the 
injury,  and  the  occupancy  of  the  access  to  the  locks  by  the  defend- 
ant was  too  remote ;  but  this  court  reversed  the  judgment  The 
question  whether  the  defendant  ought  not  to  have  apprehended  the 
danger  to  the  plaintiff 's  boats  when  the  stream  was  rising  rapidly 
was  not  submitted  to  the  jury,  and  hence,  said  Mr.  Justice  STBONa, 
here,  we  think,  the  court  erred  in  assuming  to  decide  as  a  matter  of 
law  that  the  wreck  of  the  boats  was  not  the  natural  consequence  of 
the  wrongful  act  of  the  defendant  in  blocking  up  the  locks  and 
channel  of  the  river,  and  holding  the  boats  of  the  plaintiff  so  long 
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izpoBed  to  the  force  of  tho  current.  It  was  a  natural  consequence, 
he  says,  if  it  should  have  been  foreseen^  or  if  it  would  have  been 
guarded  against  by  men  of  ordinary  prudence,  using  tlieir  own 
rights  with  proper  regard  to  those  of  others.  On  the  other  hand, 
Morrison  v.  Davis  £  Co.y  supra,  is  an  illustration  of  the  second 
branch  of  the  proposition.  There  the  accident  happened  in  conse- 
quence of  the  boat  being  overtaken  and  sunk  by  an  extraordinary 
flood  at  Piper's  dam,  on  the  Juniata,  but  which  the  boat  would  have 
passed  safely  had  it  not  been  delayed  by  the  defendants  using  a 
lame  horse.  This  court  held  that  the  proximate  cause  destroying 
the  boat  and  cargo  was  the  flood,  and  that  the  use  of  the  lame  horse 
which  led  to  the  unforeseen  conjunction  of  the  happening  of  the 
flood  and  of  the  boats  being  at  the  dam  at  the  same  time,  was  too 
remote  a  cause  to  create  a  liability  for  the  loss  of  the  plamtiff  's 
goods.  Doubtless  the  delay  produced  by  using  the  lame  horse  was 
a  cause  of  the  accident,  but  it  was  not  a  probable  cause,  for  it  could 
not  be  foreseen  that  it  would  not  unite  with  the  flood  at  a  place  of 
danger  to  produce  it  In  McOrew  v.  Stone,  3  P.  F.  Smith,  441,  it 
was  said  by  myself  as  the  result  of  the  cases,  that  the  maxim  causa 
proxitna  nan  remota  spedatur  means  but  this :  We  are  not  to  link 
togetner,  as  cause  and  effect,  events  having  no  probable  connection 
in  the  mind,  and  which  could  not,  by  prudent  circumspection  and 
ordinary  thoughtfulness,  be  foreseen  as  likely  to  happen  in  conse- 
quence of  the  act  in  which  we  are  engaged.  It  may  be  true  that 
the  injury  would  not  have  occurred  without  the  concurrence  of  our 
act  with  the  event  which  immediately  caused  the  injury ;  but  we 
are  not  justly  called  to  suffer  for  it,  unless  the  other  event  was  the 
effect  of  our  act,  or  was  within  the  probable  range  of  ordinary  cir- 
cumspection when  engaged  in  the  act.  But  when  we  are  engaged 
in  an  act  which  the  surrounding  circumstances  indicate  may  be 
dangerous  to  others  or  their  interests,  and  when  the  event  whose 
concurrence  is  necessary  to  make  our  act  injurious,  is  one  we  can 
readily  see  may  occur  under  the  circumstances,  and  unite  with  the 
act  to  inflict  an  injury,  we  are  culpable  if  we  do  not  take  all  the 
care  which  prudent  circumspection  would  suggest  to  avoid  the 
injury. 

This  subject  of  near  and  remote  consequences  has  been  largely 
discussed  by  the  present  chief  justice  in  the  recent  case  of  Penn* 
sylvania  Railroad  Go.  v.  Kerr,  12  P.  F.  Smith,  853.  It  is  certain, 
be  says,  that  in  almost  every  considerable  disaster,  the  result  oJ 
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humau  agency  and  dereliction  of  duty^  a  train  of  conBeqaenoei 
generally  ensues,  and  so  ramified  as  more  or  less  to  affect  the  whole 
community.  Indemnity  cannot  reach  all  these  results,  although 
parties  suffer  who  are  innocent  of  blame.  In  that  case  the  railroad 
oompiany  was  held  not  to  be  responsible  for  the  ulterior  consequences 
10  oiher  houses  caused  by  the  negligent  burning  of  a  warehouse  on 
the  line  of  their  road  from  the  sparks  of  one  of  their  engines.  In 
Fleming  y.  Becky  12  Wright,  313,  remarks  pertinent  to  this  subject 
may  be  found.  Among  other  things  it  was  there  said,  that  in  strict 
logic  it  may  be  said  that  he  who  is  the  cause  of  loss  should  be  answer- 
able for  all  losses  which  flow  from  his  causation.  But  in  the  practi- 
cal workings  of  society  tlie  law  finds  in  this,  as  in  a  variety  of  other 
matters,  that  the  rule  of  logic  is  impracticable  and  unjust  It  is 
impossible  to  compensate  for  all  losses,  and  the  law,  therefore,  aims 
at  a  just  discrimination  which  ¥rill  impose  upon  the  party  causing 
them  the  proportion  that  a  proper  view  of  his  acts  and  the  attend* 
ing  circumstances  would  dictate. 

In  view  of  these  principles  it  would  be  diflScult  to  decide,  as  a  legal 
conclusion,  that  the  defendant  is  liable  for  the  breaking  of  the  stones 
in  question  by  the  bystanders.  It  cannot  be  said  with  jWicio^  cer- 
tainty, that  when  he  stopped  to  make  his  speech  in  tlie  street  hi 
must  have  foreseen,  as  the  natural  and  probable  consequence  of  his  act, 
the  persons  collecting  together  to  listen  to  him  would  mount  the  pile 
of  stones,  and  even,  if  some  of  them  would,  that  so  many  would  as  by 
their  collected  weight  might  break  some  of  the  stones.  The  lower- 
most stones  in  the  pile  were  already  trusted  by  the  plaintiff  with  the 
weight  of  the  uppermost  Height  of  pile,  strength  of  grain,  distance 
from  the  speaker,  number  of  bystanders,  and  perhaps  other  circum- 
stances, all  would  enter  into  the  question  of  the  prol»bility  of  injury. 
The  question  was,  therefore,  one  of  fact  for  the  jury,  and  not  of  law 
for  the  court 

Much  stress  was  laid  in  the  argument  on  the  fact  that  the 
defendant  was  guilty  of  a  nuisance,  by  collecting  a  crowd,  and  the 
ease  of  Barker  v.  The  CofnmonweaUh,  7  Harris,  412,  is  relied  on* 
But,  conceding  that  the  defendant  might  have  been  indicted  for  a 
nuisance,  it  adds  nothing  to  the  civil  injury  complained  of  here. 
The  question  would  still  remain,  whether  the  defendant's  making 
hie  speech  in  the  street  was  the  probable  and  proximate  cause  of 
the  injury.  The  nuisance  and  the  civil  snit  ave  different  things. 
It  was  not  because  the  crowd  obstructed  the  highway,  and  was 
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therefore  a  nuisance,  that  the  plaintiff 's  stones  were  broken ;  but 
because  some  of  the  crowd  mounted  the  pile  of  stones.  But  it 
cannot  be  conceded,  in  the  broad  sense  in  which  it  was  contended^ 
that  making  a  speech  in  the  street  is  ipso  facto  Audper  se  a  public 
nuisance.  The  indictment  against  Barker  was  for  obstructing  the 
•treats  of  Pittsburg,  through  crowds  collected  by  means  of  violent, 
loud  and  indecent  language  addressed  to  those  passing  by;  and  by 
this  means  collecting  assemblages  of  men,  boys,  and  idle,  dissolute 
and  disorderly  persons.  A  street  may  not  be  used,  in  strictness  of 
law,  for  public  speaking;  even  preaching  or  public  worship,  or  a 
pavement  befoi*e  another^s  house  may  not  be  occupied  to  annoy 
him ;  but  it  does  not  follow  that  every  one  who  speaks  or  prcaches 
m  the  street,  or  who  happens  to  collect  a  ci*owd  therein  by  other 
means,  is  therefore  guilty  of  the  indictable  offense  of  nuisance.  His 
act  may  become  a  nuisance  by  his  obstruction  of  the  public  highway, 
but  it  will  not  do  to  say  it  is  a  nuisance ^^^r  se.  Such  a  stringent  inter> 
pretation  of  the  case  of  Barker  is  scarcely  suited  to  the  genius  of  our 
people  or  to  the  character  of  their  institutions,  and  would  lead  to 
the  repression  of  many  usages  of  the  people  now  tolerated  as  harm- 
less, if  not  necessary.  Those  who  draw  crowds  together  in  the  street 
by  window  displays,  music,  parades,  and  the  like,  might  be  made 
answerable  for  many  misfortunes  if  the  doctrine  of  nuisance  be  so 
extensive  in  its  consequences. 

Judgment  reversed^  and  a  venire  facias  de  novo  awarded. 


Huckenstine's  Appeal. 

( 70  Penn.  St.  108. ) 
NytUonee.    Bridhhurning  —  injunction  to  rutrain, 

Biick-bnmlng,  being  a  useful  and  necessary  employment,  wlU  not  be  restrainad 
bj  injunction,  although  carried  on  in  the  outskirts  of  a  citj,  because  it  oooa* 
sions  some  discomfort,  or  even  injury  to  those  residing  in  the  vicinity. 

tJpon  an  application  to  restrain  the  exercise  of  a  lawful  business,  the  eovit 
will  look  at  the  cuBtoma  of  the  people,  the  characteristics  of  their  boil- 
nesa,  tbe  oommon  usee  of  property,  and  the  peculiar  circumstances  of  thf 
peace. 
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Appbal  from  a  decree  of  the  court  of  common  pleas  of  Alleghenj 

county,  in  equity. 
James  Andrews  filed  a  bill  against  John  Huckenstine.    Other 

persons  were  afterward  made  complainants  by  amendment 

The  bill  charged : 

1  and  2.  That  in  1862  Andrews,  the  plaintiff,  became  the  ownar 
of  a  piece  of  land  in  Besenre  township,  Allegheny  county,  and  sub- 
sequently erected  buildings,  eta,  and  planted  a  yineyard  and  orch- 
ards, which  had  become  of  great  value;  that  he  resided  on  the 
land. 

3  and  4.  That  in  1866  the  defendant  bought  a  piece  of  land 
adjoining,  and  being  about  to  erect  brick-kilns  and  bum  brick 
thereon,  the  plaintiff  gave  him  notice  that  by  doing  so  he  would 
injure  and  destroy  the  value  of  the  plaintiff's  said  property. 

5.  That,  since  the  giving  of  such  notice,  the  defendant  had  con- 
tinued to  manufacture  brick;  had  erected  a  kiln  within  fifteen  feet 
of  the  plsMiitiff  's  land,  and  commenced  burning  brick ;  had  com- 
menced erecting  a  winter-house  on  his  land  to  manufacture  brick 
through  the  winter,  and  intended  to  carry  on  the  business  at  all 
seasons  of  the  year,  for  an  indefinite  period. 

6  and  7.  That  the  winds  prevailing  almost  the  whole  time  over 
the  land  were  from  the  west,  and  blew  the  smoke,  vapor  and  gases 
from  the  kiln  and  winter-house  over  the  plaintiff's  land.  That 
such  smoke,  etc,  were  injurious  to  vegetation  ;  would  destroy  the 
plaintiff's  vineyard  and  orchard,  plants,  trees,  shrubbery;  would 
render  the  land  unhealthy  and  unfit  for  a  residence ;  would  depre- 
ciate the  value  of  his  land,  and  he  would  thereby  lose  all  the  im- 
provements he  had  made. 

8.  That  the  defendant  had  been  requested  to  desist^  but  he 
refused,  and  declared  that  he  would  Qontinue  making  and  burning 
brick  on  his  premises. 

The  prayer  of  the  bill  was  that  the  defendant  might  be  restrained 
from  burning  brick  on  his  land,  and  be  decreed  to  make  compen- 
sation for  the  injury  already  done  to  the  plaintiff,  and  for  general 
relief. 

The  defendant^  by  his  answer,  admitted  the  allegations  of  the 
first,  second,  fifth  and  eighth  paragraphs  of  the  bill,  and  denied 
the  allegations  of  the  sixth  and  seventh  paragraphs. 

As  to  the  third  paragraph,  the  defendant  averred  that  he  leased 
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the  premifies  in  1862,  and  purohased  the  fee  in  1865,  admitting  the 
other  allegations  therein. 

As  to  the  fourth  paragraph  in  the  bill,  he  averred  that  "  the 
plaintiff,  instead  of  giving  notice  at  once  to  the  defendant,  at  one 
time  agreed,  with  a  full  knowledge  that  the  respondent  was  going 
CO  erect  a  winter-house  in  which  to  make  bricks,  to  build  the  win- 
cei'-house ;  and  that  afterward,  when  the  respondent  was  ready  to 
take  the  bricks,  and  his  work  had  so  far  progressed  that  he  needed 
them,  then,  and  not  till  then,  the  plaintiff  refused  to  give  the  bricks 
in  accordance  with  his  contract 

A  replication  having  been  filed,  the  case  was  referred  to  an 
examiner  and  master,  and  testimony  taken  by  each  party.  The 
plaintiff  proved  that  westerly  winds  usually  prevailed,  so  as  to  carry 
the  smoke,  gas,  etc.,  from  the  brick-works  over  the  plaintiff's  lands 
and  injure  the  foliage  and  fruit  of  the  vines,  and  in  the  spring  of 
the  year  entirely  destroy  the  young  shoots;  that  all  the  vines 
would  eventually  be  destroyed.  That  the  plaintiff's  vines  had  been 
radically  injured,  although  the  land  was  good,  and  very  suitable 
for  raising  grapes  and  other  fruit  Also,  that  the  smoke,  etc.,  ren* 
dered  the  plaintiff's  land,  and  the  houses  on  it,  very  inconvenient 
and  uncomfortable  as  a  residence. 

The  evidence  on  the  part  of  the  defendant,  in  respect  to  the 
mjury  to  the  plaintiff's  vineyard  and  fruit  caused  by  the  brick- 
kilns, was  in  conflict  with  the  plaintiff's  evidence. 

The  master  found  that  the  plaintiff  gave  the  defendant  notice^ 
as  alleged  in  the  bill ;  that  the  soil  and  exposure,  etc.,  of  the  plain- 
tiff's vineyard,  etc.,  were  good,  and  well  adapted  to  the  culture  of 
vines,  fruit  trees,  shrubbery,  etc.,  and  that  the  ground  had  beeir 
properly  planted  and  cultivated;  that  winds,  during  nearly  the 
wliole  year,  carried  the  smoke,  gas,  etc.,  from  the  defendant's  brick- 
kilns across  the  plaintiff's  land,  and  had  injured  his  vineyard, 
orchard,  etc.,  and  if  continued,  would  destroy  them,  and  injure  and 
depreciate  the  premises  of  the  plaintiff,  for  a  residence  and  a  home. 

The  defendant  excepted  to  the  findings  of  the  master.  The  court 
below  overruled  the  exceptions,  confirmed  the  report,  and  decreed 
that  the  defendant  be  enjoined  from  making  bricks  on  his  land 
mentioned  in  the  bill,  ''in  such  manner  as  harmfully  or  injuriously 
to  affect  the  vineyard,"  etc.,  of  the  plaintiff,  or  render  his  premises 
unsuitable  or  unfit  for  a  residence  or  home,  and  from  allowing  or 
oermitting  "the  smoke,  s^as  or  vapor  arising  from  the  brick*kilni 
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and  winter-house  on  said  lands  of  the  defendant  to  be  blown  oyer 
the  lands  of  the  plaintiff/'  so  as  to  injure  his  vineyards,  etc.,  or  ren- 
der his  premises  unsuitable  for  a  home. 

The  defendant  appealed  to  the  supreme  court,  and  assigned  this 
decree  for  error. 

■ 

IL  £  S.  Wood  and  JoJm  Miller,  for  appellant. 

W.  W.  Thomson  and  T.  M,  MarsJutll,  for  appellees. 

Agkew,  J.  Brick  making  is  a  useful  and  necessary  employment, 
and  must  be  pursued  near  to  towns  and  cities  where  bricks  are  chiefly 
used.  Brick  burning,  an  essential  part  of  the  business,  is  not  a  nui- 
sance per  se.  Attomey-Genercd  v.  Cleaver^  18  Ves.  Jr.  219,  220.  It, 
as  many  other  useful  employments  do,  may  produce  some  discomfort, 
and  even  some  injury  to  those  near  by.  But  it  does  not  follow  that 
a  chancellor  would  enjoin  therefor.  The  heat,  smoke  and  vapor  of 
a  brick-kiln  cannot  compare  with  those  of  many  manufactories  car- 
ried on  in  the  very  heart  of  such  busy  cities  as  Pittsburg  and  Alle- 
gheny. A  court  exercising  the  power  of  a  chancellor,  whose  arm 
may  fall  with  crushing  force  upon  the  every-day  business  of  men, 
destroying  lawful  means  of  support,  and  diverting  property  from 
legitimate  uses,  cannot  approach  such  cases  as  this  with  too  much 
caution.  Its  aid  is  not  of  right  but  of  grace,  and  it  must  be  sure 
that  the  exercise  of  this  kingly  power  is  just,  wise  and  proper,  before 
it  takes  from  a  citizen  his  means  of  livelihood,  and  destroys  the 
value  of  his  property  for  legitimate  uses.  And  more  than  this,  it 
must  look  at  the  customs  of  the  people,  the  characteristics  of  their 
business,  the  common  uses  of  property  and  the  peculiar  circumstances 
of  the  place  wherein  it  is  called  upon  to  exercise  the  power.  In  no 
other  way  can  its  justice,  wisdom  and  propriety  be  exhibited,  in  adju- 
dicating upon  the  rights,  interests  and  employment  of  the  people 
subjected  to  its  power.  It  requires  no  great  or  extraordinary  skill 
to  inform  us  of  the  nature  and  effect  of  a  brick-kiln,  within  whose 
walls  dried  clay  is  baked  into  bricks  by  means  of  wood  and  coal  com- 
bined together  as  a  fuel.  It  is  a  subject  of  common  observation, 
and  its  effects  are  not  so  mysterious  as  to  require  the  skill  of  the 
chemist  to  unfold  their  occult  properties.  In  the  present  case  the  kiln 
of  the  defendant  is  situated  on  an  outskirt  of  the  city  of  Allegheny. 
The  properties  of  the  plaintiff  and  defendant  lie  adjoining  each 
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other,  on  the  hillside  oyerlooking  the  city,  whose  eyery-day  cloud  of 
smoke  from  thousands  of  chimneys  and  stacks,  hangs  like  a  pall 
over  it,  obscuring  it  from  sight  This  single  word  describes  the 
characteristics  of  this  city,  its  kind  of  fuel,  its  business,  the  habits 
of  its  people  and  the  industries  which  give  it  prosperity  and  wealth. 
The  people  who  live  in  such  a  city,  or  within  its  sphere  of  influence, 
do  so  of  choice,  and  they  voluutarily  subject  themselves  to  its  pecu* 
liarities  and  its  discomforts,  for  the  greater  benefit  they  think  they 
derive  from  their  residence  or  their  business  there.  A  chancellor 
cannot  disregard  all  this.  ''  You  must  look  at  it,"  said  Lord  Cran- 
WORTH,  "  not  with  a  view  to  the  question  whether  abstractly  that 
quantity  of  smoke  was  a  nuisance,  but  whether  it  was  a  nuisance  to 
the  persons  living  in  the  town.''  And,  as  remarked  by  Lord  Chan- 
cellor Westbury  in  the  same  case:  "If  a  man  lives  in  to\in,  of 
necessity  he  must  submit  himself  to  the  consequences  of  the  obli- 
gations of  trades  which  may  be  carried  on  in  his  immediate  neigh 
borhood,  which  are  actually  necessary  for  trade  and  commerce,  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the  inhabitants 
of  the  town.  If  a  man  live  in  a  street  where  there  are  numerous 
shops,  and  a  shop  is  opened  next  door  to  him,  which  is  carried  on  in 
a  fair  and  reasonable  way,  he  has  no  ground  for  complaint,  because 
to  himself,  individually,  there  may  arise  much  discomfort  from  the 
trade  carried  on  m  that  shop.**  Cited  from  Tipping  v.  St.  Helens 
Smelting  Co,,  116  E.  C.  L.  608,  by  Thompson,  C.  J.,  in  Rhodes  v.  Dunk- 
bar,  7  P.  F.  Smith,  287-8.  With  these  views  in  mind,  an  examina- 
tion of  the  evidence  in  this  case  discloses  no  ground  to  move  a 
chancellor  to  enjoin  against  the  use  of  the  defendant's  kiln,  and 
thus  to  destroy  his  business  and  divert  his  property  from  a  legiti- 
mate use.  The  gravamen  of  the  plaintiff's  bill  is,  that  the  smoke 
and  gases  from  the  defendant's  kiln  injured  and  pai'tially  destroyed 
his  grape-vines  and  fruit-trees,  and  make  his  dwelling  uncomfortable. 
In  regard  to  the  injury  to  the  vines  and  trees,  which  is  the  chief 
ground  of  complaint,  the  plaintiff 's  case  is  doubtful  on  two  grounds : 
In  the  first  place,  his  testimony  as  to  the  injury  from  the  causes 
stated  is  oounterpoiaed,  if  not  outweighed,  by  the  testimony  of  the 
defendant  both  in  the  number  and  skillfulness  of  the  witnesses ;  and, 
in  ihe  seoond  place,  it  is  rendered  more  than  doubtful  by  the  testi- 
mony  of  the  defense  that  the  true  cause  of  the  blight  in  the  vines  is 
the  nataie,  and  cold  and  wet  condition  of  the  soil.  The  foice  oi  ^« 
rebutting  evidence  that  the  hillside  is  dry,  and  fr  r  the  reason  <J»jfc 

Vol.  X.  — 86 


B74  PENNSYLVANIA, 


Hacken8tme*B  Appeal 


water  wiQ  not  lie  on  a  slope,  is  broken  by  the  consideration  known 
to  every  common  observer,  that  water  following  the  lines  of  stratifi« 
cation  will  ezade  from  hillsides,  oftentimes  in  laige  quantities  and 
the  whole  year  round.  To  entitle  a  plaintiff  to  an  injunction  he 
must  make  out  a  plain  case  of  injury  and  damages.  '^  If'  the  injury 
be  doubtful,  eventual  or  contingent,  equity  will  not  interfere  by 
injunction  "  {Rhodes  v.  Dunbar,  7  P.  F.  Smith,  28?) ;  and  a  '*  cL  in* 
eellor  will  consider  whether  he  would  not  do  a  greater  injury  by 
enjoining  than  would  result  from  refusing,  and  leaving  the  party  to 
bis  redress  at  the  hands  of  a  court  and  jury. ''  Richard's  Appeal^  7 
P.  F.  Smith,  113, 114.  In  regard  to  the  alleged  annoyance  to  the 
dwelling-house  by  the  smoke  from  the  kiln,  nothing  needs  to  be 
laid  except  that  this  case  is  clearly  within  the  principles  ruled  in 
Richard^s  Appeal,  supra. 

After  a  full  and  careful  consideration  of  the  case,  we  are  com- 
pelled to  reverse  the  decree  of  the  court  of  common  pleas,  and  dis- 
miss the  bill  of  the  plaintiffs  at  their  cost  and  without  prejudice  to 
any  right  they  may  have  to  recover  in  an  action  at  law. 

Decree  acccrdvigly, 

NOTB.  — In  CampbeU  v.  Seaman^  9  N.  T.  Sup.  281,  the  Supreme  Oourt  c  T  New  York 
laid  of  the  foregoing  case  that  it  is  in  direot  conflict  with  the  authoritlee  of  this  State 
and  cannot  be  adopted  here  as  law.'*  In  that  case  plaintiffs  were  the  owners  of  im- 
proved lands,  which  they  had  been  engaged  in  beautifying  since  1857.  Defendant  was 
the  owner  of  a  brick-yard  adjoining,  upon  which  he  burned  brick  by  the  use  of  rolo- 
oral  coal  as  a  fuel,  and  in  so  doing  sulphurous  acid  gas,  which  is  poisonous  to  Tefzetatictn, 
was  generated  in  quantities.  When  the  south  wind  blew  while  the  kilns  were  burning, 
this  gas  was  carried  upon  the  plaintiffs*  land,  and  it  had,  by  repeated  attacks,  destrc»yed 
many  of  their  ornamental  trees.  Defendant's  premises  had  been  in  use  as  a  brick- 
yard, though  not  uninterruptedly,  since  before  plaintiffs  purchased  their  land,  and  for 
more  than  twenty-five  years.  It  was  held  that  plaintiffs  were  entitled  to  an  injunction 
to  restrain  the  defendant  from  using  mineral  coal  in  his  process  of  burning  brick. 

In  Walter  y.  Sdfe,  4  DeOex  k  Smale,  81S,  A.  D.  1861,  the  bill  charged  that  the  plaintiff 
had  laid  out  a  garden  lawn  and  pleasure  grounds,  and  planted  trees,  shrubs,  etc.,  wnich 
were  injured  by  the  gas  from  the  defendant*s  neighboring  brick  kilns,  and  prayed  an 
Injunction.  This  was  granted,  the  vice-chancellor  observing,  *Hhat  the  process  of 
manufacturing  bricks  by  burning  them,  on  the  defendants  land.  In  the  manner  begun 
and  now  Intended  by  him,  must  communicate  smoke,  vapors  and  floating  substancea 
of  some  kind  to  the  air  is  certain.  I  think  it  plain,  also,  from  the  relative  positions  of 
the  two  properties,  that  this  smoke  and  these  vapors  and  floating  substances,  the 
burning  being  to  .the  westward  of  the  defendant's  own  house,  must  wholly  or  to  a 
great  extent  enter  and  become  mixed  with  the  air  supplying  the  plaintiff's  house,  and 
part  at  least  of  the  garden  and  pleasure  ground  belonging  to  it,  and  this  without  being 
previously  so  dispersed  or  attenuated  as  to  become  imperceptible,  or  to  be  mat«riaily 
Impaired  or  diminished  in  force.  *  *  *  The  question  then  arises  whether  this  Is  or 
will  be  an  Inconvenience  to  the  occupier  of  the  plaintlfTs  house  as  occupier  of  It,  a 
question  which  must,  I  think,  be  answered  In  the  afflnnatlve,  though  whether  to  the 
extent  of  being  noxious  to  human  health,  to  animal  health  in  any  sense,  oi  to  vegeta- 
the  health.  I  do  not  say  or  deem  it  necessary  to  intimate  hd  opinion,  for  It  is  wfih  a 
private,  not  a  public  nuisance,  that  the  defendant  I  s  charged,  and  both  on  prtmliiU 
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«Dd  tethority  the  important  point  next  for  declftlon  may  properly,  I  oonoelve,  be  thus 
irait :  Oa«bt  this  Inoonyonienoe  to  be  considered  in  faot  as  more  than  fandfuM  as 
mor^  than  one  of  mere  delicacy  or  fastidiousness,  or  as  an  InoonTenlence  materially 
interferlnff  with  the  ordinary  comfort  physically  of  human  existence— not  merely 
accordlnff  to  elegant  and  dainty  modes  and  habits  of  Hying,  but  according  to  plain  and 
sober  and  simple  notions  among  the  English  people.  And  I  am  of  opinion  that  thia 
point  is  against  defendant." 

PoUoek  ▼.  LesUr^  11  Hare,  208,  A.  D.  1868,  was  a  similar  action.  The  plaintiff  kept  a 
lunatic  asylum.  The  defendant  burned  bricks  sixty  yards  distant.  The  plaintUT 
alleged  that  this  would  injure  his  patients  and  cause  them  to  leave,  and  injure  hla 
trees,  shrubs,  and  plants.  Injunction  was  granted  before  trial  at  law.  Walter  y.  SelfB 
was  followed  and  approved. 

The  court  made  a  distinction  In  the  next  case.  Hole  y.  BarUno,  4  C.  B.  N.  S.  888,  A.  D. 
1868,  and  held  that  the  burning  of  brick  being  lawful  and  necessary,  and  carried  on  lo 
a  proper  and  usual  manner,  the  action  would  not  lie. 

Beardmort  v.  TredweH,  81  L.  J.  N.  8.  Ch.  893,  A.  D.  188^  where  the  comfort  and  enjoy- 
ment of  a  mansion  were  injured,  and  the  trees  planted  and  standing  for  ornament  and 
to  exclude  the  view  of  unsightly  objects,  were  in  some  cases  destroyed  and  In  many 
cases  injured,  by  brick  burning,  an  injunction  was  granted,  although  the  brick  were  to 
complete  contracts  for  government  f ortlilcatlons,  it  appearing  that  It  might  have  been 
carried  on  elsewhere  without  inconvenience  to  plaintiff,  or  without  any  degree  of 
Injury  entitling  her  to  complain.  The  nearest  kllu  was  about  three  hundred  and  flfty 
yards  from  the  mansion,  in  a  southwesterly  direction,  which  was  that  of  the  prevail- 
ing wind.  The  ground  also  rose  from  the  kilns  toward  the  mansion.  The  kilns  wer9 
on  land  leased  by  defendant  from  others.  The  court  refer  to  HoU  v.  Barloio,  and  dis- 
tinguish that  because  there  the  burning  was  on  defendant's  own  land,  and  there  waa 
nothing  to  show  that  he  might  have  burnt  elsewhere,  and  Ylce-Chancellor  Stuart  held 
*that  burning  bricks  within  three  hundred  and  fifty  yards  of  plaintiff's  mansion  waa 
a  nuisance,  and  directed  that  the  defendant  should  not  bum  any  brick  within  six  hun- 
dred and  fifty-three  yards,  or  one  thousand  nine  hundred  and  fifty-nine  feet,  from 
plaintiff  *s  house." 

In  Bamford  v.  TwrrOey^  81  L.  J.  N.  8.,  Q.  B.,  286,  A.  D.  1808,  It  was  held  that  where  a 
man,  by  burning  bricks  on  his  own  land,  causes  so  much  annoyance  to  another  In  the 
enjoyment  of  a  neighboring  tenement  as  to  amount  prima  facie  to  a  cause  of  action,  it 
Is  no  answer  that  the  act  was  done  in  a  proper  and  convenient  spot,  and  was  a  reason- 
able use  of  the  land.  The  gist  of  the  complaint  was,  that  the  burning  caused  annoying 
and  noxious  fumes  and  stenches  to  arise,  creating  sickness,  etc.  It  was  shown  that 
this  had  been  done  seventeen  or  eighteen  years.  Hole  v.  BarUyw  was  flatly  and  expli- 
citly overruled. 

In  Cavey  v.  Ledbeiefrn  18  C.  B.  N.  8.  470,  A.  D.  1868,  It  was  decided  that  It  Is  no  answer 
to  an  action  for  burning  bricks,  so  near  to  the  plaintiff's  dwelling-house  as  to  cause 
substantial  annoyance  anc|  discomfort  to  himself  and  his  family,  that  the  act  com- 
plained of  was  done  at  a  convenient  time  and  place.  In  this  cause  the  plaintiff,  who 
raised  plants  and  flowers  for  sale,  complained  that  his  dwelling  was  made  unwhole- 
some and  uncomfortable,  and  his  plants  and  trees  injured. '  HoU  v.  Bariow  was  over- 
ruled, and  Bamford  v.  Tunileu  followed.  And  in  Bareham  y.  HaH,  22  L.  T.  Bep.  N.  8. 
U6,  A.  D.  1810,  the  \  ice-chancellor  held  that  ''  a  brick  kiln  within  one  hundred  yarda 
in  front  of  a  mansioc-house  would  be  a  nuisance,  unless  the  process  for  burning  the 
bricks  was  of  an  unusual  kind,"  and  enjoined  the  employment  of  the  kiln. 

The  defense  of  the  necessity  of  the  work  and  the  fitness  of  the  locality  was  also  pro- 
nounced sgainst.  In  Heoinbatham  v.  Ekutem,  etc.y  Co.<,  8  C.  B.  337,  A.  D.  1848,  which  was 
an  action  by  a  hotel  keeper  against  boiler  makers,  alleging  a  nuisance  caused  by  tha 
defendant's  continual  hammering;  and  in  Tippitio  v.  St.  Hden*$  SmettCnaOo.,  4  Beetle 
Smith,  Q.  Bm  116,  A.  D.  18d6,  which  was  an  action  for  Injuries  to  a  dweillnff-house  and 
vegetation,  cauned  by  noxious  vapors  from  defendant's  works,  a  mile  and  a  half  dis- 
tant, lu  the  latter  case,  the  Judge  charged  that  **  every  man  is  bound  to  use  his  own 
property  In  such  a  manner  as  not  to  injure  the  property  of  his  neighbor;  that,  in  sn 
action  for  nuisance  to  property  by  noxious  vapors  arising  on  the  land  of  another,  the 
Injury,  to  be  actionable,  must  be  such  us  to  visibly  diminish  the  value  of  the  property 
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and  the  oomfort  and  enjoyment  of  it.*'  The  jury,  in  answer  to  queetionv^subnltiMT 
by  the  eouit,  found  that  the  enjoyment  of  the  plaintiff's  property  was  eeoaibli  «!mi&- 
iahed ;  that  the  defendant's  business  wss  an  ordinary  business  and  conducted  Ic  a 
proper  manner,  and  in  ss  Kood  a  manner  as  possible:  and  that  it  was  not  carried  on  in 
a  proper  place.  A  verdict  for  plaintiff  was  sustained  and  finally  aOrmed  in  the  House 
of  Lords,  11 H.  L.  Cns.  64SL  In  this  case  the  court  made  a  distinction  between  a  mat^ 
rial  injury  to  property  and  mere  personal  discomfort,  holding  that,  ss  to  the  latter, 
one  must,  in  the  public  interest,  submit  to  the  discomfort  of  the  partioolar  plaoe  and 
the  trades  carried  on  there. 

We  believe  that  Huckensttne's  appeal  la  the  flrrt  case  In  which  the  qaeatkNi  has 
■rlaen  in  this  cooniry.— Bip. 


Satagb  ei  oLy  plaintiffs  in  error,  t.  EyBSX ak. 

(70Penn.St.81A.) 


Aooerd  amd  9aH»fi»eHon\ — wAvs  of  thing  accepted — Adii&n  upon  aJudgmotU'^ 

Pleading  —  Evidence, 

Aooord  and  gatlgfactJan  la  a  good  defense  to  an  action  or  other  proceeding  on  a 

Judgment. 
T>ebton  residing  in  Pennsjlvania  and  owning  lands  In  New  Jensej,  agreed  with 
a  creditor  to  permit  and  cauae  to  be  effected  a  sheriff's  sale  of  such  lands,  and 
that  the  creditor  should  purchase  the  same  at  the  sale,  and  receive  it  in  fall 
satisfaction  and  discharge  of  the  debt.  To  carry  ont  this  ag^reement,  the 
debtors  went  to  New  Jersej,  and  there  accepted  service  of  process,  and  judg- 
ment being  obtained  against  them  by  default,  and  the  property  sold 
on  execution,  the  creditor  l>ecame  the  purchaser  at  a  sum  less  than  the 
debt.  HeXd,  (1)  That  this  was  a  good  defense,  to  an  action  brought  upon  the 
judgment,  to  recover  the  balance  due ;  (2)  that  the  defense  was  admissible, 
under  a  plea  of  payment,  with  leave  to  give  the  special  matter  in  evidence. 

Ebbob  to  the  district  coart  of  Philadelphia. 

This  was  an  action  of  debt,  brought  by  John  W.  ETerman  against 
John  B.  Savage  and  others,  partners  under  the  firm  of  Sayage,  Mar« 
tin  &  G0.9  upon  a  judgment  by  default  in  the  supreme  court  of 
New  Jersey,  in  a  suit  brought  by  the  plaintiff  against  the  defendants, 
for  t810.47. 

In  the  court  below,  the  defendants  pleaded,  ^*  Nil  deberunt/*  **Ni4l 
iUl  reoordf^  and '' payment  with  leave  to  give  the  special  matter  in 
eyidenoe.^  They  also  pleaded  specially,  that  after  the  making  of  the 
said  several  promises  in  the  declaration  mentioned,  and  before  the 
commencement  of  this  suit,  it  was  agreed  between  said  Evemuui, 
who  was  a  resident  of  the  State  of  Pennsylvania,  and  John  R 
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Samge  &  Co.,  who  were  also  residents  of  said  State,  and  were  the 
owners,  etc.,  of  certain  real  estate  in  New  Jersey,  that  Savage  &  Go. 
should  permit  and  cause  to  be  effected,  a  sheriff's  sale  of  said  real 
estate,  and  that  Everman  should,  at  such  sale,  purchase  the  estate 
and  receive  the  same,  and  the  title  of  Savage  &  (Jo.,  in  full  satisfac- 
tion and  discharge  of  the  said  several  promises  and  of  the  sums  of 
money  due,  by  reason  of  such  promises,  and  of  all  damages  arising 
therefrom.  That  to  fulfill  and  carry  out  the  said  agreement.  Savage 
went  to  New  Jersey  and  there  accepted  service  of  a  writ  of  summons 
for  himself  and  his  partners  in  a  suit  which  had  been  commenced  in 
that  State  by  Everman  against  Savage  and  his  partners.  That  no 
defense  being  made  by  the  defendants  therein,  judgment  was  obtained 
against  them  by  Everman ;  which  is  the  same  judgment  set  forth  in 
the  declaration  in  this  suit.  That  an  execution  was  issued  thereon, 
by  virtue  of  which  a  sale  was  made  by  the  sheriff  of  Camden  county, 
N.  J.,  of  the  said  real  estate  and  title  of  defendants ;  at  which  sale 
Everman  purchased  such  real  estate  and  title,  and  accepted  and 
received  the  same  in  full  satisfaction  and  discharge  of  the  said  prom- 
ises, and  of  all  the  sums  of  money  in  the  declaration  mentioned  and 
of  the  said  damages. 

A  replication  was  filed ;  but  on  the  trial,  the  plaintiff,  by  leave  of 
the  court,  withdrew  the  replication  to  the  special  plea,  and  demurred  : 
*'  For  that  the  first  part  thereof  sets  forth  matter  which  is  not  plead* 
able  against  the  record  sued  on,  and  the  second  part  thereof 
does  not  aver  payment  after  judgment  rendered.  And  the  said  plea 
is  wholly  argumentative,  and  contains  no  traverse.'^ 

The  court  rendered  judgment  for  the  plaintiff  on  the  demurrer. 

On  the  trial,  the  defendant,  under  the  general  issue,  offered  to 
prove  the  matters  set  forth  in  the  special  plea.  The  court  refused 
the  offer,  and  sealed  a  bill  of  exceptions. 

The  jury,  under  the  instruction  of  the  court,  rendered  a  verdict  in 
favor  of  the  plaintiff,  for  $862.24. 

The  defendants  sued  out  a  writ  of  error;  assigning  for  error,  the 
rendering  of  judgment  for  the  plaintiff  on  the  demurrer;  the  rejec- 
tion of  the  defendants'  offer  of  evidence ;  and  instructing  the  jurj 
to  find  for  the  plaintiff. 

J  R.  Read  and  H.  HansoUy  for  plaintiff  in  error. 

0,  Bully  for  defendant  in  error. 
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Shabswood,  J.  Anciently,  it  seems  to  have  been  considered 
that  nothing  could  be  pleaded  to  an  action  on  a  judgment  which 
was  matter  in  pais,  and  not  of  record.  Thus  even  pajment  was 
held  (30  Eliz.)  not  to  be  a  good  plea ;  Ordway  dt  Parroi^s  Otue^ 
^  Lieon.  213.    Of  course,  accord  and  satisfaction  fell  within  the 

lie  category.  Luiterford  v.  leMayre,  Cro.  Jac  679.  For  remedy, 
it  was  enacted  by  the  statute  (4  Anne,  c.  16,  sect  12),  that  '^  where 
any  action  shall  be  brought  upon  any  single  bill,  or  where  action  of 
debt  or  scire  facias  shall  be  brought  upon  any  judgment,  if  the  de- 
fendant hath  paid  the  money  due  upon  such  biU,  or  judgment,  such 
payment  shall  and  may  be  pleaded  in  bar  of  such  action  or  suit" 
This  statute,  as  to  this  and  some  other  sections,  was  reported  by  the 
judges  of  the  Supreme  Oourt  as  in  force  in  this  State,  3  Binn.  625 ; 
Boberts'  Dig.  45.  There  is  a  similar  statute  in  New  Jersey ;  Gulick 
y,Loder,  1  J.  S.  Qreen,  68.  It  is  said  in  2  Saund.  on  PL  &  Ev.  115,  that 
accord  and  satisfaction  cannot  be  pleaded  under  this  statute.  He 
€ites  4  Moore,  165,  but  that  must  be  a  mistake,  as  it  contains  nothing 
to  the  point  Whether  under  this  statute  or  at  common  law,  the 
American  authorities,  without  a  single  exception  that  I  can  find, 
maintain  the  contrary  doctrine  —  that  accord  and  satisfaction  is  a 
good  defense  to  an  action  or  other  proceeding  on  a  judgment  With» 
erby  v.  Mann,  11  Johns.  618 ;  Boyd  v.  Hitchcock,  20  id.  76  ;  Le  Pag$ 
V.  McOrea,  1  Wend.  164 ;  Brown  v.  Feeter,  7  id.  301 ;  Evans  v.  WellSy 
22  id.  224,  341 ;  La  Farge  v.  Herter,  11  Barb. ;  Hardin  t.  Oamp- 
Ml,  4  Oill.  29;  McCuUough  v.  Franklin  Coal  Co,,  21  Maryland, 
256 ;  Reid  v.  Hihbard,  6  Wis.  175 ;  Jones  v.  Ransom,  3  Ind.  327 ; 
Farmers^  Bank  v.  Groves,  12  Howard  XJ.  S.  Bep.  51.  In  the  recent 
case  of  Maute  v.  Cross,  6  P.  F.  Smith,  250,  it  was  assumed,  apparently 
without  question,  that  such  was  the  law  in  this  State.  There  the 
defendants  confessed  a  judgment  in  favor  of  the  plaintiffs  under  a 
contemporaneous  agreement  by  them,  that  they  would  accept  in 
isatisfaction  lubricating  oil  of  a  certain  quality,  according  to  sample. 
The  only  question  was,  whether  oil  of  that  quality  had  been  fur- 
nished, and  an  issue  had  been  directed  to  determine  that  fact.  It  is 
certainly  within  the  spirit,  if  not  the  letter  of  the  statute  of  4  Anne, 
to  admit,  as  a  good  plea  in  bar,  whatever  in  law  or  equity  amounts 
to  a  discharge  and  satisfaction  of  the  debt  secured  by  the  judgment 
A  text  writer  of  great  respectability  states  it:  Troubat  &  Haly,  13, 
edition  of  1853.  The  simple,  infcelligib'e,  and  well-settled  rule  on 
this  subject  is,  that  wherever  a  defense  exists,  which  has  arisen  since 
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the  judgment,  and  which  coald  not  therefore  have  been  ayailable  at 
the  time  it  was  rendered,  it  may  be  set  up  in  any  subsequent  pro- 
ceeding. Carde$a  t.  Humes^  5  S.  &  R  65 ;  TluUcher  v.  Gammon,  12 
Mass.  270. 

Upon  this  principle,  the  evidence  offered  by  the  defendants  ought 
to  have  been  receiyed.  It  was  admissible  under  the  plea  of  payment 
with  leave  to  give  the  special  matter  in  evidence.  As  no  objection 
was  made,  we  are  bound  to  presume  that  due  notice  was  given,  or 
was  waived.  The  matter  contained  in  the  offer  could  not  have 
availed  the  defendants  as  an  answer  to  the  demand  of  the  plaintiff 
in  the  original  suit  All  that  took  place  before  the  rendition  of  the 
judgment  was  a  mere  accord,  without  satisfaction.  An  agreement 
to  accept  something  collateral  to  the  debt  is  without  consideration, 
and,  therefore,  not  binding.  What  made  it  effectual  was  actual 
acceptance  by  the  plaintiff,  and  this  was  not  until  after  the  judg- 
ment. Hearn  v.  Kiehly  2  Wright  147.  Here,  by  the  accord,  a  house 
and  lot  was  agreed  to  be  accepted  in  satisfaction.  Afterward,  and 
in  pursuance  of  this  accord,  it  was  actually  conveyed  to  the  plaintiff 
and  accepted  by  him.  It  matters  not  how  the  title  was  conveyed, 
if  it  was  under  and  in  pursuance  of  the  original  accord.  The  learned 
judge  below  appears  to  have  thought  '^  that  facilitating  the  recovery 
of  a  just  demand,  the  defendant  merely  hastened  an  event  which 
was  in  contemplation  of  law  inevitable."  While  this,  certainly,  is  a 
sound  reason  for  holding  that  a  mere  accord,  founded  upon  such  a 
consideration,  would  not  be  binding,  it  is  inapplicable  when  the 
accord  is  actually  executed  by  acceptance  in  satisfaction.  Even  in 
this  case,  the  accord  must  certainly  be  presumptively  advantageous. 
Therefore,  acceptance  of  a  less  sum  in  money  than  the  amount  due 
is  not  good.  But  it  may  be  advantageous,  the  extent  of  advantage 
the  court  is  not  competent  to  measure.  By  gaining  time,  the  plain- 
tiff may  have  secured  a  priority  over  others,  and,  at  all  events,  he 
became  possessed  of  something  of  value  sooner  than  by  the  due 
oo-irse  of  law  he  otherwise  would.  Indeed,  without  an  accepuiice 
of  service  by  the  defendants  in  New  Jersey,  the  only  process  by 
which  their  property  in  that  State  could  have  been  reached,  must 
have  been  something  in  the  nature  of  a  foreign  attachment  —  a  pro* 
ceeding  against  an  absent  debtor,  and  the  policy  of  all  laws  is  to 
interpose  in  such  a  proceeding  more  than  the  usual  delays.  It  ii 
well  settled  that  the  value  of  a  collateral  thing,  accepted  in  satisfao 
tion  of  a  cause  of  action,  is  of  no  importance  upon  the  question  of 
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its  BofBoieiioy.  Hardman  v.  Bellhouse,  9  M.  &  W.  596 ;  Sibree  v. 
Tripp,  15  id.  23.  In  Very  v.  Levy,  13  Howard  IT.  S.  Rep.  345,  it  is 
said  by  Mr.  Justice  Oubtis:  ^'An  agreement  to  give  a  less  sum  for  a 
greater^  if  the  time  of  payment  be  anticipated,  is  binding,  the  reason 
being,  as  expressed  in  PinneF9  Case,  5  Go.  117,  that  peradventure 
parcel  of  the  same,  before  the  day,  would  be  more  beneficial  than  the 
whole  sum  on  the  day.  Oo.  Litt.  212  b.  Com.  Dig.  Accord  B.  2 ; 
Brooks  y.  Whits,  2  Mete.  283.  And  when  the  time  of  pajrment  is  not 
anticipated,  the  law, deems  the,  deliyery  of  specific  articles  a  good 
satisfaction  of  a  money  debt,  because  it  will  intend  them  to  be  more 
raluable  than  the  money  to  the  creditor,  who  has  consented  to  the 
arrangement  Bac.  Abr.  Accord  A.;  PinneFs  Case,  5  Co.  117; 
Booih  y.  Smith,  3  Wend.  66;  KeOogg  t.  Richards,  14  id.  116; 
Steinman  y.  Magnus,  11  East,  390 ;  Lewis  y.  Jones,  4  B.  &  0. 513." 

Nor  can  it  be  maintained,  with  any  show  of  reason,  that,  because 
the  property  was  purchased  at  the  sheriff's  sale  for  a  sum  less  than 
the  amount  of  the  judgment,  the  yalue  of  the  thing  has  thus  been 
legally  ascertained,  and  that  amount  being  credited  on  the  judg- 
ment it  stands  therefore  on  the  same  footing  as  an  acceptance  of  a 
part  of  a  debt  which  cannot  in  law  be  a  sufficient  satisfaction  of  the 
whole.  The  sale  in  this  case  was  a  mere  formal  method  of  passing 
the  title — the  price  being  of  no  more  consequence  than  would  have 
been  the  consideration  named  in  a  deed  by  the  defendants  to  the 
plaintiffs ;  he  haying,  in  pursuance  of  his  accord,  accepted  the  house 
and  lot  in  full  satisfaction  of  the  judgment  It  was  not  necessary 
that  the  defendants  should  offer  to  show  that  they  had  abstained 
fi;x>m  bidding.  It  is  questionable  whether  they  had  any  right  to 
bid.  They  were  perfectly  safe,  under  the  accord,  in  allowing  the 
plaintiffs  to  purchase  at  any  sum,  eyen  a  merely  nominal  one.  This 
course  of  reasoning  eyinces  that  the  special  plea  was  good,  and  as 
the  demurrer  admitted  the  facts  to  be  true,  the  defendants  below  were 
entitled  to  judgment 

In  general,  this  court  will  enter  snch  a  judgment  on  the  whole 
record  as  the  court  below  should  haye  entered.  But  we  are  not 
bound  to  do  so.  We  may  remit  the  record  to  the  court  below  for 
ftirther  proceeding  where  it  is  possible  that  otherwise  injustice  may 
be  done.  The  replication  to  the  special  plea  appears  to  haye  been 
withdrawn  and  the  demurrer  filed,  while  the  case  was  under  trial,  and 
as  the  learned  judge  had  ruled  out  the  eyidence  offered,  it  is  highly 
probable  that  this  course  was  adopted  on  the  strength  of  his  opinion. 
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if  not  at  his  soggeBtion.  Under  these  circumstanoeSy  we  think,  the 
learned  court  helow  should  decide  whether  the  plaintiff  helow  should 
haTB  leaye  to  withdraw  his  demnrrer,  and  a  venire  de  novo  awarded 

Judgment  reversed. 


OHAXFIOK9  plaintiff  in  error,  y.  OoBDOir* 

(70P«mi.8fc.47i.) 

Cheek  —  daif$  of  grace. 

Days  €i  giBoe  are  not  illowed  on  a  eheek  payable  at  a  f ntnre  day  named. 

Error  to  the  district  court  of  Philadelphia. 
The  action  was  assumpsit,  brought  by  Gordon  against  Cham* 
pion,  on  a  check,  in  these  words,  of  which  Gordon  was  indorsee  and 
holder. 

"  Philadelphia,  November  22, 1862. 
**  The  Commonwealth  National  Bank  pay  to  H.  Yerkes,  or  order, 
one  hundred  and  fifty  (December  3,  1869,)  dollars. 

*^  John  B.  Champion." 

The  check  was  protested,  for  non-payment,  on  the  3d  of  Dccem 
ber,  1869. 

On  the  trial,  the  plaintiff  offered  the  check  and  protest  in  evi- 
dence. The  defendant  objected  to  their  reception,  on  the  ground 
that  the  paper  was  an  inland  bill  of  exchange ;  that  it  had  not  been 
presented  at  maturity,  and  had  been  prematurely  protested.  The  evi- 
dence was  received,  and  the  court  instructed  the  jury  to  find  for  the 
plaintiff,  reserving  the  question  whether  the  paper  was  one  entitled 
to  grace. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  court  subse- 
quently entered  judgment  for  the  plaintiff,  on  the  verdict,  upon 
the  question  reserved.  This  was  assigned  for  error,  by  the  defend- 
ant 

J.  B*  Carpenter  and  W.  W.  WiUbank,  for  plaintiff  in  error. 

J.  W.  PatUm^  for  defendant  in  error. 
Vol.  X.  —86 
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Shabswood,  J.  The  law  merchant  recognizes  dearly  a  distino- 
tion,  in  many  respects,  between  checks  on  banks  and  ordinary  bills  of 
exchange.  One  difference  is  that,  when  the  former  are  payable  on 
demand  or  at  sight,  no  days  of  grace  are  allowed.  The  same  rule 
aolds  when  they  are  post-dated  Byles  on  Bills,  14,  note;  3  Kent's 
Com.  104,  note ;  In  re  Brawny  2  story's  Bep.  502 ;  Daniel  y.  Kyle, 
1  Kelly,  304  ;  Mohawk  Bank  v.  Broderick,  10  Wend.  304  ;  Salter  v. 
Burt,  20  id.  206 ;  Andrew  v.  Blachly,  11  Ohio,  N.  S.  89 ;  West- 
minster Bank  v.  Wlieaioiiy  4  B.  L  30.  Whether  it  applies  also  to 
checks  payable  at  a  future  day  named,  is  a  question  upon  which  there 
is  a  contrarity  of  opinion  and  decision.  Mr.  Justice  Story  says  : 
**  The  argument  pressed  is  that  checks  are  always  and  properly  pay- 
able on  demand,  and  that,  when  payable  at  a  future  time,  they 
become  to  all  intents  and  purposes  inland  bills  of  exchange.  But  I 
am  not,  by  any  means,  prepared  to  admit  the  validity  or  force  of  this 
distinction ;  and  no  case  has  been  cited  which,  in  my  judgment, 
satisfactorily  establishes  it.  A  check  is  not  less  a  check,  because  it 
is  post-dated,  and  thereby  becomes,  in  effect,  payable  at  a  future  and 
different  time  from  that  on  which  it  is  drawn  or  issued.  This  is 
sufficiently  apparent  from  the  case  of  Allen  t.  Reeves^  1  East,  435.'* 
That  was  the  determination  of  a  question  arising  under  the  stamp 
acts,  and  it  was  there  held  that  a  post-dated  check  was  not  a  draft 
payable  on  demand  but  at  a  future  day,  and,  therefore,  liable  to  the 
duty.  Judge  Stoby  adds  :  ''  It  (a  check)  is  usually  also  made  pay- 
able on  demand  ;  although  I  am  not  aware  that  this  is  an  essen- 
tial requisite.  The  distinguishing  characteristics  of  checks,  as  con- 
tradistinguished from  bills  of  exchange,  are,  as  it  seems  to  me,  that 
they  are  always  drawn  upon  a  bank  or  banker ;  that  they  are  pay- 
able immediately  on  presentment,  without  the  allowance  of  any  days 
of  grace,  and  that  they  are  never  presentable  for  mere  acceptance, 
but  only  for  payment"  2  Story's  Rep.  512.  He  quotes  Chancellor 
Kent,  as  concurring  in  these  views.   3  Kent,  104,  note. 

The  ordinary  commercial  form  of  a  bill  of  exchange,  payable  at  a 
future  day,  is  at  so  many  days  or  months*  notice  after  date  or  sight. 
An  order  so  drawn,  whether  upon  a  banker  or  any  other  person, 
ought  to  be  regarded  as  a  bill  with  all  the  privileges  and  liabilities 
which  by  the  law  merchant  are  incident  to  a  bill.  The  drawer,  by 
adopting  this  usual  form,  must  be  held  so  as  to  intend.  So,  if  an 
order  be  drawn  on  a  merchant  or  other  person,  not  a  banker,  with 
whom  the  drawer  keeps  money  on  deposit,  subject  to  draft,  payabli 
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at  a  fatore  day  named,  there  exists  no  reason  why  the  same  rule 
should  not  apply.  But  there  is  a  good  reason  why  there  should  be 
a  difference  between  an  order  so  drawn  upon  a  banker,  which  cer- 
tainly must  be  presumed  to  be  by  a  person  who  keeps  mouey  on 
deposit  with  such  banker,  subject  to  draft,  and  an  order  on  a  mer- 
chant or  other  person.  If  such  an  order,  drawn  upon  a  bank,  payable 
at  a  future  day  named  in  it,  must  be  considered  as  an  inland  bill 
of  exchange,  and  not  a  check,  then  the  payee  or  holder  has 
the  right  to  present  it,  at  once,  for  acceptance,  protest  it  at 
once  for  non-acceptance,  and  sue  the  drawer  immediately. 
Should  it  be  accepted,  however,  the  funds  of  the  drawer  in  the  bank 
would  necessarily  be  thereby  tied  up,  until  the  day  of  payment  All 
the  objects  of  directing  paymant  at  a  future  day  would  thus  be  frus- 
trated. What  the  drawer  undertakes  is,  that  on  a  day  named  he 
will  have  the  amount  of  the  check  to  his  credit  in  the  bank.  In 
the  mean  time  he  wants  the  full  and  free  use  of  his  entire  deposit 
It  is  not  denied  that  a  post-dated  check  cannot  be  presented  for 
acceptance.  That  is  by  implication,  payable  on  a  future  day.  Why, 
then,  is  a  check  expressly  so  made  payable,  to  stand  on  different 
ground?  In  the  case  before  us,  an  ordinary  printed  form  of  a  bank 
check  was  eyidontly  used,  and  the  day  of  presentment  written  in 
one  of  the  blanks.  This  is  the  most  convenient  form,  for  it  calls 
the  attention  of  the  cashier  or  paying  teller  co  the  fact,  which  he 
would  be  likely  to  overlook,  if  it  were  expressed  only  by  the  date. 
Nothing,  I  am  told,  is  more  conmion  than  such  mistakes  in  the  pay- 
ment of  post-dated  checks,  and  depositors  often  thus  find  their 
account  overdrawn,  very  much  to  their  embarrassment  If  we 
determine  that  an  order  like  that  before  us  is  not  presentable  for 
acceptance  before  maturity,  we  settle  the  question.  It  is  a  check, 
and  not  a  bill  of  exchange.  More  than  twenty  years  ago,  the  banks 
of  Philadelphia,  under  the  advice  of  their  counsel,  adopted  this  rule, 
and  it  has  been  their  uniform  practice  ever  since.  The  usage  of  the 
banks  in  the  commercial  metropolis  of  the  State  ought  to  have  great 
weight  in  determining  a  question  of  this  character.  It  is,  perhaps, 
quite  as  important  that  such  usage  should  not  be  disturbed,  as  that 
tiie  point  should  be  decided  abstractly  or  theoretically  right  It  wai 
so  held  in  1866,  in  the  district  court  of  Philadelphia,  in  Lawson  y. 
Richards,  6  Phila.  Eep.  179,  a  case  in  which  the  most  eminent  conn- 
sel  at  the  bar  were  concerned  for  the  defendant,  and  that  determina 
tion  was  acquiesced  in.  Judgment  affirmed. 
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(nPenn.  8t.U.) 
OorparaUan  —  liabUity  of  directors  to  stockMdon, 

Directors  of  a  corporation  cannot,  in  the  absence  of  anj  frandalent  condact, 
embeszlement  or  misappropriation  of  funds,  or  realization  of  profit,  not  com- 
mon to  all  the  stockholders,  be  made  to  account  to  the  stockholders  for  losses 
arising  from  mismanagement  merely ;  or  be  made  liable  for  mistakes  of  judg 
ment,  or  want  of  skill  or  knowledge. 

Appeals  from  decrees  at  nisiprius. 

The  bill  was  filed  by  Joshua  Spering,  assignee  of  the  National 
Safety  Insurance  and  Trust  Company,  against  James  B.  Smith  and 
others,  directors  of  the  company,  and  others  alleged  to  be  connected 
with  them,  to  compel  them  to  make  good  the  losses  sustained  by 
depositors,  on  the  ground  of  fraudulent  mismanagement  of  the 
affairs  of  the  company. 

The  bill  alleged  that  the  said  company  was  incorporated,  ol  the 
17th  of  April,  1841,  under  the  name  of  the  Equitable  and  Life 
Insurance  Annuity  and  Trust  Company,  with  the  powers  stated  in 
said  bill.  In  1850,  the  company  was  organized,  and  its  name 
changed  to  the  "  National  Safety  Insurance  and  Trust  Company ; " 
and  soon,  thereafter,  the  company  opened  an  office,  mainly  for  the 
purposes  of  a  savings  fund  business,  and  also  for  the  business  of 
life  insurance.  In  1854,  the  life  insurance  risks  were  transferred  to 
another  company ;  and,  thenceforth,  the  saying  fund  was  the  prin- 
cipal business  of  the  company. 

In  the  winter  of  1860 — '61,  the  National  Safety  Insurance  and 
Trust  Company  became  insolvent,  and  its  depositors  sustained 
losses  to  a  large  amount  On  the  18th  of  April,  1861,  the  company 
made  an  assignment  of  its  property  and  effects  to  Henry  L.  Benner 
and  two  others,  in  trust  for  the  benefit  of  creditors;  and  the  plain- 
tiff,  Spering,  was  subsequently  appointed  trustee  in  their  place. 

The  bill  further  alleged  that  the  defendants,  instead  of  paying 
for  their  stock,  gave  promissory  notes,  which  lay  over  for  a  number 
of  years,  and  some  were  never  paid ;  that  they  borrowed  money  on 
ecUaterals,  and  took  up  the  collaterals,  without  paying  the  money 
borrowed  ;   that  the  expenses  of  the  company  were  wasteful ;  that 
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many  of  the  investments  were  of  a  character  forbidden  by  law ;  and 
that  snch  as  were  legal  were  made  when  there  had  been  no  profits ; 
that  an  over-valuation  of  assets  was  made  in  order  to  show  profits ; 
that  the  assets  were  sacrificed  instead  of  enforcing  payment  of 
unpaid  stock  subscriptions;  and  that  the  account  books  were  so 
confused  that  the  transactions  of  the  company  could  not  be  ascer- 
tained. That,  after  the  original  subscription  of  the  stock,  seven 
hundred  and  fifty  shares  of  it  were  transferred  to  the  company ;  and, 
at  the  time  of  the  assignment,  it  held  nine  hundred  and  sixty-four 
shares.  That  two  assessments,  amounting  together  to  tlO  per 
share,  were  made  in  1850,  to  pay  losses  on  life  insurance,  most  of 
which  assessments  were  paid  in  the  notes  of  the  stockholders;  and 
dividends  were  applied  to  the  payment  of  interest  on  these  notes 
and  to  the  principal ;  that,  in  December,  1853,  the  amount  unpaid 
on  these  assessments,  and  the  original  subscriptions,  was  927,598.91 ; 
that  this  balance  was  carried  to  account  of  bills  receivable,  and  the 
plaintiff  could  not  ascertain  the  mode  of  final  settlement ;  that  dis- 
counts, and  the  making  of  loans,  were  controlled  by  the  finance 
committee,  and  were  mostly  nominally  made  to  the  defendant. 
Coulter,  who  was,  in  fact,  the  agent  of  the  company,  and  doing  an 
usurious  business  for  it,  with  its  money,  without  restraint  or  respon- 
sibility. That  in  1852,  until  December,  the  company  held  1900  of 
Coulter's  liabilities;  at  which  time  it  held  tl60,000;  that  the 
amount  of  Coulter's  note  varied,  diminishing  and  increasing  until 
November,  1860,  when  a  run  commenced  on  the  company.  That, 
when  the  inventory  of  the  assignees  was  filed,  none  of  his  not«a 
appeared;  that  transactions  with  him  had,  at  first,  been  entered  in 
the  books,  as  at  legal  rates  of  interest,  and,  afterward,  he  made 
acknowledgments,  in  writing,  of  extra  interest,  of  the  amount  of 
which  there  was  no  statement;  that  fictitious  entries,  or  loose 
estimates,  were  made  in  the  accounts ;  that  large  amounts  of  accu- 
mulated interest  were  carried  to  the  credit  of  bills  receivable,  and 
Coulter  gave  his  note  for  the  amount ;  that  the  business  of  the 
company  was  usurious,  at  various  rates,  sometimes  as  high  as  3  per 
cent  per  month. 

That  the  real  estate,  ground  rents,  mortgages,  eta,  were  of  doubt- 
fnl  value,  some  being  collaterals  to  favor  debtors ;  that  the  value  ol 
assets  was  frequently  increased  on  the  books,  to  show  profits  not 
earned  ;  that  three-fourths  of  the  investments  were  in  bills  receiva- 
ble, although  advertised  to  be  in  real  estate  and  other  solid  securities  * 
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that  the  company  also  invested  in  forbidden  securities,  such  as 
stocks  in  gas  companies  not  within  the  State,  real  estate  not  taken 
in  execution,  etc. 

That  the  insolvency  arose,  among  other  causes,  from  large  ex- 
penses, unwarranted  dividends,  securities  of  a  character  which  had 
to  be  sacrified  when  a  run  upon  the  company  occurred ;  that  there 
were  false  entries  in  the  books,  made  for  the  purpose  of  deceiving, 
showing  the  assets  to  be  greater,  and  the  liabilities  less,  than  in 
reality  they  were ;  that  loans  were  improperly  made  to  directors ; 
and  while  notes  of  some  of  the  defendants  were  unpaid,  their  col- 
laterals were  returned  to  them;  that  their  notes  were  in  '^ bills 
receivable,"  but  not  in  the  inventory. 

That  real  estate  and  other  property  was  fraudulently  transferred 
to  Coulter,  and  assets  of  value  had  been  assigned  by  the  directors, 
between  the  run,  in  1860,  and  the  making  of  the  assignment ;  that 
the  amount  recovered  by  the  plaintiff  was  not  sufficient  to  pay 
interest  to  the  depositors  ;  that  debtors  of  the  company,  when  sued, 
had  defended  on  the  ground  of  the  illegality  of  the  debt,  and  others 
would  probably  do  the  same. 

That  the  defendant  Beid  held  the  office  of  secretary  and  treaa 
urer  of  the  company,  and  Smiley  that  of  actuary,  and  they  were 
acquainted  with  its  condition,  and  assisted  the  other  officers  in  the 
fraud  and  mismanagement 

That  the  defendants,  during  their  respective  terms  of  office,  had 
entire  control  of  the  affairs  of  the  company ;  that  the  frauds  con- 
tinued from  1854  until  April  8,  1861 ;  that  each  defendant  partici- 
pated in  them,  or  by  negligence  permitted  and  encouraged  them. 

The  prayer  of  the  bill  was  for  a  decree  against  the  defendants, 
that  they  pay  to  the  plaintiff  sufficient  to  make  good  the  liabilities 
of  the  company,  and  for  general  relief. 

Seven  of  the  defendants  not  appearing  or  answering,  a  decree  was 
taken  against  them,  pro  confesso.  The  defendants  who  appeared 
filed  demurrers,  setting  up  the  statute  of  limitations.  The  demur- 
rers were  overruled  as  to  all  of  them  but  two.  Churchman  and 
Smith,  and  judgment  was  entered  upon  the  demurrer. 

The  defendants  then  put  in  answers,  in  which  they  denied  that 
they  committed  fraudulent  or  illegal  acts,  etc.,  and  insisted  that  the 
plaintiff  had  no  cause  of  action,  because  that  was  in  the  creditors 
alone  ;  that  the  corporation  had  suffered  no  injury,  and  any  thing 
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reooyered  would  not  more  to  its  benefit ;  that,  if  there  had  evei 
been  a  oanae  of  action,  it  was  barred  by  the  statufce  of  limitations. 

The  defendant  Brewster  pleaded  the  statute  of  limitations,  and 
that  he  oeased  to  be  a  director,  in  1858.  He  also  filed  an  answer  in 
support  of  his  plea. 

Replication  to  the  answer  and  pleas  were  filed. 

A  reference  to  a  master  and  examiner  was  directed,  before  whom 
testimony  was  iken.  He  made  a  separate  report  in  the  case  of 
Brewster,  sustaining  his  plea  of  the  statute  of  limitations,  upon 
the  evidence ;  and  finding  that  he  ceased  to  be  a  director,  after  1858, 
and  had  not  participated  in  the  management  of  the  corporation  in 
any  way  since  that  time,  and  was  not  liable. 

In  his  general  report,  as  to  the  other  defendants,  the  master  stated 
that  it  appeared  in  evidence  that  they  always  acted  upon  legal 
advice,  as  to  the  mode  of  doing  business  and  making  investments ; 
and  that  no  important  step  was  taken  without  first  obtaining  the 
advice  of  the  solicitor;  that  each  act  charged  against  the  defendants 
must  stand  by  itself,  and  that  the  acts  were  not  continuing  or  joined 
together,  so  as  to  constitute  one  whole ;  that  the  plea  of  the  statute 
would  apply  to  each  separate  act,  and  all  prior  to  six  years  would  be 
barred,  unless  there  was  fraud  or  concealment;  that  there  was  no 
fraud  and  Concealment ;  that  there  was  nothing  that  occurred  dur- 
ing the  time  covered  by  the  case  that  could  avail  to  render  any  of 
the  defendants  liable ;  that,  if  they  were  guilty  of  any  thing,  it  was 
of  too  much  anxiety  to  make  money  for  the  company,  and  to  pre- 
serve its  credit.  His  conclusion  was  that  the  plaintiff  had  no 
grounds  for  recovery,  and  his  bill  must,  therefore,  be  dismissed, 
with  costs. 

Exceptions  to  the  report  were  filed.  The  court  below  overruled 
the  exceptions  and  confirmed  the  report  From -this  decree,  and 
the  decrees  on  the  demurrers,  the  plaintiff  appealed,  and  assigned 
the  decrees  for  error. 

/.  H.  OendM  and  B.  8.  Miller  (with  whom  was  (7.  B.  Pmrose)^ 
for  appellant 

R.  0.  McMurtrie^  for  Churchman,  appellee. 

O.  W.  Biddh  (with  whom  was  J.  Starr),  for  Brewster,  appellee 

0.  Piddle  and  Z.  P.  Dobsnn.  for  other  appellees. 
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SHABSW00D9J.  This  bill  was  filed  by  the  appellant  as  the 
assignee  of  the  '^  National  Safety  Insurance  and  Trust  Company,'* 
against  the  defendants,  who  were  directors  of  the  corporation, 
alleging  fraudulent,  illegal  and  improper  management  of  its  affairs, 
extending  over  a  period  of  more  than  ten  years,  from  1850  to  1861. 
'rhe  case  upon  the  bill,  answers  and  proofs  was  referred  to  a  master, 
who  reported  that  the  bill  should  be  dismissed,  and  a  pro  forma 
decree  was  entered  accordingly. 

Upon  a  careful  examination  of  the  record  and  paper-books,  which 
make  up  nine  hundred  and  sixty-six  printed  octavo  pages,  we  hare 
come  to  the  following  conclusions  of  fact,  which  are  supported  also 
by  the  opinion  of  the  master:  First,  that  no  fraudulent  conduct  is 
imputable  to  any  one  of  the  defendants,  at  any  period  of  time  dur- 
ing their  administration  of  the  trust  No  pecuniary  advantage,  to 
the  amount  of  a  dollar,  was  ever  realized  or  sought  by  any  one  of 
chem.  There  was  no  embezzlement  or  misappropriation  of  the 
funds  by  any  officer  or  agent  of  the  corporation.  There  is  no  pre- 
tence that  the  defendants  are  liable  to  account  upon  either  of  these 
grounds.  *^  One  fact,''  says  the  master,  '^  is  quite  clear —  that  none 
of  the  defendants  have  made  any  profit  out  of  their  transactions 
which  was  not  common  to  all  the  stockholders."  Second,  that  in 
regard  to  investments,  and  the  mode  of  transacting  the  business  — 
the  legality  of  which,  under  the  charter,  is  questioned — the  defend- 
ants uniformly  acted  under  legal  advice.  ^'  It  appears  in  the  evi- 
dence," says  the  report,  ^  that  the  defendants  always  acted  upon 
legal  advice,  as  to  the  mode  of  doing  business  and  making  invest- 
ments No  important  step  was  ever  taken  without  first  obtaining 
the  advice  of  the  solicitor."  Third,  looking  at  the  history  of  the 
institution,  in  the  light  of  subsequent  events,  its  direction  was 
unwise  and  unfortunate.  The  money  of  the  depositors  was  not 
invested  m  first-rate  and  perfectly  safe  securities,  as  they  engaged 
to  do,  and  as  the  funds  of  such  a  charity  unquestionably  ought  to 
be.  Loans  were  largely  made  upon  very  doubtful  collaterals.  Their 
investments  in  real  estate  were  injudicious.  They  lost  from  a  failure 
to  insure.  They  sought  to  realize  large  profits  at  usurious  rates 
of  interest  The  crash  came  in  1860,  just  before  the  breaking  out 
of  the  civil  war.  All  doubtful  securities  fell  in  the  market  Their 
debtors  went  to  the  wall.  In  the  vain  attempt  to  sustain  their 
credit,  they  sacrificed  securities  and  collaterals.  Had  they  stopped 
and  made  an  assignment  at  once,  a  large  amount  of  the  loss  which 


MAY  TEBM,  1872.  ggg 


dpeiing'B  AppeaL 


subsequently  fell  upon  them  would  undoubtedly  have  been  pre- 
vented. The  story  might  be  much  amplified  by  entering  into  a 
detail  of  particulars;  but  the  oonclusion  would  be  the  same.  Suoh 
IS  a  brief  resum6  of  the  facts.  It  is  not  the  history  of  this  institu- 
tion alone,  but  of  many  others  in  this  country. 

The  broad  question  then  is,  whether,  upon  suoh  a  state  of  facts 
the  dii*ectors  of  a  corporation  can  be  made  \o  account  for  losses 
arising  from  mismanagement  merely. 

It  is  by  no  means  a  well-settled  point  what  is  the  precise  relation 
which  directors  sustain  to  stockholders.  They  are,  undoubtedly, 
said  in  many  authorities  to  be  trustees,  but  that,  as  I  apprehend,  is 
only  in  a  general  sense,  as  we  term  an  agent  or  any  bailee  intrusted 
with  the  care  and  management  of  the  property  of  another. 
It  is  certain  that  they  are  not  technical  trustees.  They  can  only 
bo  regarded  as  mandataries — persons  who  have  gratuitously  under- 
taken to  perform  certain  duties,  and  who  are  therefore  bound  to 
apply  ordinary  skill  and  diligence,  but  no  more.  Indeed,  as  the 
directors  are  themselves  stockholders,  interested  as  well  as  all  others 
tliiit  the  affairs  and  business  of  the  corporation  should  be  successful, 
when  we  ascertain  and  determine  that  they  have  not  sought  to  make 
any  profit  not  common  to  all  the  stockholders,  we  raise  a  strong 
presumption  that  they  have  brought  to  the  administration  their  best 
judgment  and  skill.  Ought  they  to  be  held  responsible  for  mistakes 
of  judgment  or  want  of  skill  and  knowledge?  They  have  been 
requested  by  their  co-stockholders  to  take  their  positions,  and  they 
have  given  their  services  without  compensation.  We  are  dealing 
now  with  their  responsibility  to  stockholders,  not  to  outside  parties  — 
creditors  and  depositors.  It  is  unnecessary  to  consider  what  the 
rule  may  be  as  to  them.  Upon  a  close  examination  of  all  the  re- 
ported cases,  although  there  are  many  dida  not  easily  reconcilable, 
yet  I  have  found  no  judgment  or  decree  which  has  held  directors  to 
account,  except  when  they  have  themselves  been  personally  guilty  of 
some  fraud  on  the  corporation,  or  have  known  and  connived  at  some 
fraud  in  others,  or  where  such  fraud  might  have  been  prevented  had 
they  given  ordinary  attention  to  their  duties.  I  do  not  mean  to  say 
by  any  means,  that  their  responsibility  is  limited  to  these  cases,  and 
that  iiiere  might  not  exist  such  a  case  of  negligence  or  of  acts  clearly 
ultra  vires,  as  would  make  perfectly  honest  directors  personally  liable. 
But  it  is  evident  that  gentlemen  selected  by  the  stockholders  fiom 
their  own  body  ought  not  to  be  judged  by  the  same  strict  standaid 
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as  the  agent  or  trustee  of  a  private  estate.  Were  such  a  rule 
applied,  no  gentleman  of  character  and  responsibility  would  be  found 
willing  to  accept  such  places.  The  authorities,  I  think,  fully  in- 
dorse these  views. 

The  leading  case  is  ITie  Gharitaile  Corporation  v.  Sutton^  %  Atk. 
400,  which  was  treated  by  Lord  H  abdwiok  as  a  case  of  fraud  entirely. 
Five  of  the  managers  or  committee-men  entered  into  a  confederacy 
to  loan  out  money  to  their  own  storekeeper,  upon  whom  was  de- 
volved the  duty  of  putting  an  estimate  upon  the  value  of  the  pledges ; 
the  others  connived  at  the  fraud.  '^  It  is  such  a  notorious  fraud,  or, 
at  least,  gross  inattention,'^  said  the  Lord  Chancellor,  ''  to  suffer  him 
who  was  to  set  a  value  on  all  the  pledges,  to  borrow  money  upon 
them  himself,  that  I  shall  direct  those  who  appear  to  be  guilty  of 
it  to  make  good  the  loss.  Committee-men  are  most  properly  agents 
to  those  who  employ  them  in  the  trust,  and  who  empower  them  to 
direct  and  superintend  the  affairs  of  the  corporation.  If  some  per* 
sons  are  guilty  of  gross  non-attendance  and  leave  the  management 
entirely  to  others,  they  may  be  guilty,  by  this  means,  of  the  breaches 
of  trust  that  are  committed  by  othei's."  So,  accordingly,  in  The 
York  di  North  Midland  Railway  Company  v.  Hudson,  16  Beavan, 
495,  the  chairman  of  a  railway  company  appropriated  nnalbtted 
shares  to  the  use  of  various  persons,  whose  names  he  cSd  not  men- 
tion,  in  order  to  secure  or  reward  services  which  he  declined  to  state, 
but  which  it  was  insinuated  was  in  the  nature  of  "  secret  service 
money  ;"  it  was  held  that  if  the  defendant  had  applied  the  property 
of  the  company  in  a  manner  which  would  not  bear  the  light,  he 
must  suffer  the  consequences,  and  that  being  charged  with  the 
receipt  of  the  money,  he  could  not  discharge  himself  by  the  sugges- 
tion of  such  an  application.  In  Williams  v.  JPUgey  24  id.  661,  Sir 
John  Romilly  said,  in  treating  a  director  as  a  trustee :  "  The  trust, 
no  doubt,  is  a  peculiar  one."  In  Great  Luxembourg  Railway  Co.  v. 
Magnay,  25  id.  592,  he  held  that  if  a  director  enters  into  a  contract 
for  the  company,  he  cannot  personally  derive  any  benefit  firom  it 
So,  also,  in  Bx  parte  Bemiett^  18  id.  339,  directors  of  a  public  com- 
pany are  trustees  for  the  shareholders,  and  their  private  interests 
must  yield  to  their  public  duty  wherever  they  are  conflicting.  In 
Turquand  v.  Marshall,  Law  Rep.,  6  Equity,  127,  which  is  the  last 
English  case  on  the  subject,  Lord  Romilly,  M.  R,  held  directors 
hable,  first,  for  not  calling  a  meeting  of  the  shareholders  under  a 
clause  of  the  charter  requiring  them  to  do  so,  on  the  exhaustion 
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of  their  anrplua  fund;  and  second,  for  loaning  money  to  one  of  them- 
selves without  security.  He  used,  however,  this  language :  **  That 
it  directors  have  been  guilty  of  gross  and  palpable  breach  of  trusty 
which  cannot  be  set  right  by  a  public  meeting  of  the  company,  they 
may  be  made  responsible  for  their  misconduct."  On  appeal,  however, 
the  decree  of  Lord  Bomilly,  holding  the  directors  personally  liable, 
was  reversed  by  Lord  Chancellor  Hatherley,  Law  Rep.,  4  Chancery 
Appeals,  386.  He  said :  '*  There  was  no  fraud  alleged,  nor  was  it  al< 
leged  that  the  directors  applied  the  funds  of  the  company  to  their  own 
use,  or  in  any  way  except  in  what  they  thought  was  for  the  benefit 
of  the  company,  however  incorrect  their  course  might  have  been.** 
Then  as  to  the  loan  to  Higgins,  the  co-director;  '^  the  statement  of 
this  in  the  bill  was  only  as  part  of  the  general  misconduct  of  the 
directors,  and  the  loan  was  only  mentioned  as  one  of  the  losses 
incurred.  There  was  no  specific  allegation  of  any  impropriety  in 
lending  the  money  to  him,  nor  was  any  specific  relief  prayed  in  this 
respect  It  was  within  the  powers  of  the  deed  to  lend  to  a  brother 
director,  and  however  foolish  the  loan  might  have  been,  so  long  as 
it  was  within  the  powers  of  the  directors,  the  court  could  not  inter- 
fere and  make  them  liable.  They  were  intrusted  with  full  powers 
of  lending  the  money,  and  it  was  part  of  the  business  of  the  concern 
to  trust  people  with  money,  and  their  trusting  to  an  undue  extent 
was  not  a  matter  with  which  they  could  be  fixed,  unless  there  was 
something  more  alleged,  as,  for  instance,  that  it  was  done  fraudu- 
lently and  improperly,  and  not  merely  by  a  default  of  judgment. 
Whatever  may  have  been  the  amount  lent  to  anybody,  however 
ridiculous  and  absurd  their  conduct  might  seem,  it  was  the  misfor- 
tune of  the  company  that  they  chose  such  unwise  directors;  but  as 
long  as  they  kept  within  the  powers  of  their  deed,  the  court  could 
not  interfere  with  the  discretion  exercised  by  them." 

To  pass  now  from  the  English  to  the  American  cases:  Koehler  v. 
7%«  Black  River  Falls  Iron  Co.,  2  Black  S.  C.  715,  was  a  case  of  fraud. 
Mr.  Justice  Davis  said :  "  Instead  of  honestly  endeavoring  to  effect 
a  loan  of  money  advantageously  for  the  benefit  of  the  corporation, 
these  directors,  in  violation  of  their  duty  and  in  betrayal  of  their 
trust,  secured  their  own  debts  to  the  injury  of  the  stockholders  and 
creditors.  Directors  cannot  thus  deal  with  the  important  interests 
intrusted  to  their  management  They  hold  a  place  of  trust,  and  by 
accepting  the  tmst  are  obliged  to  execute  it  with  fidelity,  not  for 
their  own  benefit,  but  for  the  common  benefit  of  tho  stockholdera 
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of  the  corporation.''  In  Scott  t.  Depeyster,  1  Edw.  Ch.  Bep.  513, 
the  object  of  the  bill  was  to  make  the  directors  liable  for  money 
euilxizzled  by  their  secretary  on  the  ground  of  their  negligence.  So, 
in  Bobitison  y.  Smith,  3  Paige,  222,  the  bill  alleged  that  the  directors 
had  engaged  in  a  gambling  speculation  in  stocks,  wholly  unauthor- 
ized by  the  charter,  which  was  carried  on  to  subserve  their  own 
indiyidual  interests  and  purposes.  On  demurrer  to  the  bill,  it  was 
of  course  held  that  the  directors  of  a  corporation,  who  willfully  abuse 
their  trust  or  misapply  the  funds  of  the  company  by  which  a  loss 
is  sustained,  are  personally  liable  as  trustees  to  make  good  that  loss, 
and  they  are  also  liable  if  they  suffer  the  corporate  funds  to  be 
lost  or  wasted  by  gross  negligence  and  inattention  to  the  duties  of 
their  trust.  In  the  same  category  is  Taylor  y.  Miami  Export' 
ififf  Company,  5  Ohio,  162;  Verplanck  y.  Mercantile  Insurance 
Co.,  1  Edw.  Ch.  84 ;  Bank  of  St.  Marys  y.  SU  John,  25  Ala.  N.  S. 
566  ;  Butts  y.  Wood,  38  Barb.  181 ;  S.  C,  37  N.  Y.  317.  In  The 
Franklin  Fire  Ins,  Co,  v.  Jenkins,  3  Wend.  130,  which  was  an  action 
on  the  case  in  which  the  declaration  alleged  against  directors  ^*  want 
of  care  and  attention,"  aud  also  "  corrupt  and  willful  mismanage- 
ment," a  demurrer  was  sustained,  Suthbbland,  J.,  remarking: 
'^  These  are  yery  different  allegations  and  require  distinct  and  dif- 
ferent answers."  Lexington  A  Ohio  Railroad  Co,  y.  Bridges,  7  B, 
Moil.  556,  was  a  bill  by  creditors  against  directors  for  making  a 
dividend  when  no  profits  existed.  '^  We  are  satisfied,"  say  the 
court,  "  that  if  they  were  guilty  of  negligence  to  any  extent  it  ia 
not  of  that  gross  and  palpable  character  that  would  render  theii 
conduct  so  reprehensible  as  to  subject  them  to  the  imputation  of  a 
personal  or  eyen  a  legal  fraud."  In  Godbold  \.  Branch  Bank  at 
Mobile,  11  Ala.  191,  it  was  decided  that  the  directors  of  a  bank  are 
not  responsible  for  an  injury  to  the  bank  caused  by  their  act» 
originating  in  an  error  of  judgment,  unless  the  act  be  so  grossly 
wrong  as  to  warrant  the  imputation  of  a  fraud  or  the  want  of  the 
necessary  knowledge  for  the  peiformance  of  the  duty  assumed  by 
them  on  accepting  the  agency.  In  Hodges  y.  New  England  Screw 
Oompanyn  1  B.  1. 312,  in  dismissing  the  bill,  Obeske,  C.  J.,  obsenred : 
^*  It  does  not  appear  that  the  directors  sought  or  secured  to  them* 
■elyes  any  benefit  or  adyantages  which  was  not  common  to  all  the 
other  stockholders  of  the  Screw  Company/'  See,  also,  yeall  y«  Hittg 
16  Cal.  145. 
It  seems  unnecessary  to  pursue  this  inyestigation  any  '^niihei; 
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These  citations  which  might  be  multiplied,  establish,  as  it  seems  to 
me,  that  while  directors  are  personally  responsible  to  the  stock- 
holders for  any  losses  resulting  from  fraud,  embezzlement  or  willful 
misconduct  or  breach  of  trust  for  their  own  benefit  and  not  for  the 
benefit  of  the  stockholders,  for  gross  inattention  and  negligence  by 
which  such  fraud  or  misconduct  has  been  perpetrated  by  agents, 
oflBcers  or  co-directors,  yet  they  are  not  liable  for  mistakes  of  judg- 
ment, even  though  they  may  be  so  gross  as  to  appear  to  us  absurd 
and  ridiculous,  provided  they  are  honest  and  provided  they  are 
fairly  within  the  scope  of  the  powers  and  discretion  confided  to  the 
managing  body. 

In  regard  to  the  question  last  adverted  to,  whether  the  defendants 
should  be  held  responsible  for  any  of  their  acts  and  investments  as 
ultra  vires,  it  might  be  sufficient  to  notice  the  fact  that  the  charter 
of  this  corporation  was  a  very  complicated  one,  made  up  by  com- 
paring together  no  less  than  sixteen  different  acts  of  incorporation 
or  supplements.  The  ingenuity  of  the  young  gentlemen  of  counsel 
for  the  defendants  Has  been  exercised  in  presenting  to  the  court  a 
genealogical  map  or  pedigree,  tracing  \\ie  acts  of  a^embly,  from 
one  to  another.  To  have  mistaken  the  extent  of  their  powers  under 
such  circumstances  would  not  have  been  matter  of  surprise  even  in 
the  most  timid  and  cautious.  We  may  adopt  upon  this  point  the 
language  of  Greene,  C.  J.,  in  Hodges  v.  New  England  Screw  Com'- 
pany,  1  R.  I.  312 :  '^  In  considering  the  question  of  the  personal 
responsibility  of  the  directors  we  shall  assume  that  they  violated 
the  charter  of.  the  Screw  Company.  The  question  then  will  be,, 
was  such  violation  the  result  of  mistake  as  to  their  powers,  and  if 
so  did  they  fall  into  the  mistake  from  want  of  proper  care,  such 
care  as  a  man  of  ordinary  prudence  practices  in  his  own  affairs? 
For,  if  the  mistake  be  such  as  with  proper  care  might  have  been 
avoided,  they  ought  to  be  liable.  If,  on  the  other  hand,  the  mistake 
be  such  as  the  directors  might  well  make,  notwithstanding  the  exer- 
cise of  proper  care,  and  if  they  acted  in  good  faith  and  for  the 
benefit  of  the  Screw  Company,  they  ought  not  to  be  liable."  We 
may  say  in  this  case,  conceding  that  the  directors  did  violate  the 
charter,  it  was  a  question  upon  which  with  all  due  care  they  might 
have  made  an  honest  mistake ;  and  moreover,  it  appears  by  the  evi- 
dence, and  is  so  reported,  that  they  acted  throughout  by  the  advice 
of  their  counsel.    It  is  well  settled  that  trustees  will  be  protected 
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from  responsibility  under  such  circumstances.    Lewin  on  Trusta, 
595 ;  Vez  v.  Bmery,  6  Ves.  141 ;  Galhaun's  Estate,  6  Watts,  189. 

The  view  which  we  have  thus  taken  of  the  facts,  and  the  prin- 
ciples of  law  applicable  to  them,  renders  it  unnecessary  to  considei 
whether  there  is  any  thing  in  the  case  of  the  defendant  Brcwstei 
to  distinguish  his  liability  from  that  of  the  others.  It  also  dispense! 
with  the  necessity  of  discussing  the  operation  of  the  bar  of  th( 
statute  of  limitations,  except  in  the  cases  of  the  defendants  Church 
man  and  Smith,  who  haying  raised  their  defense  by  demurrer  th« 
bill  was  separately  dismissed  as  to  them.  Upon  the  point  as  made 
in  their  case,  each  of  them  having  entirely  ceased  to  be  a  director 
more  than  six  years  before  the  bill  was  originally  filed,  we  entirely 
oonour  in  the  opinion  of  the  Chief  Justice  in  Churchman's  case. 

Decree  affirmedy  and  appeal  dismissed  at  the  costs  of  the  estate  in 
ihe  hands  of  the  appellants. 


Bush  v.  Stowbll  et  al 

(n  Peon.  St.  906.) 

Pramistorff  note  payable  in  inHaUmefUi—stoMe  of  UmUaUans — jwummir  ef 

aeknawledgment  by  one  of  several  Joint  debtors. 

Upob  a  promissorj  note  pajable  in  inistallments,  an  action  of  aasompslt  may 
be  maintained  for  each  installment  as  it  becomes  dne ;  and  the  statute  of 
limitations  then  begins  to  ran. 

A  payment  on  account,  or  an  acknowledgment,  bj  one  of  two  or  more  joint 
debtors,  will  not  take  the  case  out  of  the  statute  as  to  the  others. 

In  an  action  of  assumpsit  against  the  four  makers  of  a  joint  note  payable  bj 
installments,  one  of  which  had  become  due  within  six  years,  two  of  the 
defendants  pleaded  the  statute  of  limitations,  and  there  was  proof  of  an 
acknowledgment  by  one  as  to  the  whole.  There  was  a  verdict  for  the  plain- 
tiff for  the  whole  amount,  "  for  $693  whereof,  and  no  more,  two  of  tht 
defendants,  D.  h  H.,  are  liable."  Held^  that  a  judgment  for  the  plaintiff  oa 
the  verdict  was  not  erroneous. 

Error  to  the  court  of  common  pleas  of  Tioga  county. 

The  action  was  assumpsit,  brought  on  the  22d  of  May,  1866,  by 
Alvah  C.  Bush  against  Hezekiah  Stowell,  D.  A.  Stowell,  Thomas  P. 
Stowell  and  Hezekiah  Stowell,  Jr.,  upon  a  promissory  note  in  theiv 
words: 
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''For  yalae  leoeived,  we  jointly  and  aeyerally  promise  to  pay 
A.  G.  Buak,  or  order,  fifteen  hundred  and  fifty-six  dollars  and  ninety- 
five  cents  and  interest  (viz.) :  One-foorth  part  of  the  principiU,  and 
the  interest  on  the  whole  sum,  on  the  1st  of  June  next,  and  the 
balanoe  in  three  equal  yearly  payments,  on  the  1st  of  June  in  each 
year,  with  annual  interest  on  the  whole  sum,  November  20, 186& 

''Hezekiah  Stowell, 
"  D.  A<  Stowell, 
"  Thos.  p.  Stowell, 
"  H.  Stowell,  Jr.*' 

Upon  the  note  were  the  following  indorsements: 

'^  Received  on  the  within  note,  June  4, 1856,  fifty  dollars.'' 
**  24.11.    Receipt  given  December  6th,  1866,  for  error  in  calcu- 
lating interest  on  old  note,  twenty-four  dollars  and  eleven  cents.'' 
**  200.    Received  on  the  within  two  hundred  dollars,  May  3, 1862." 

The  defendant,  Thomas  P.  Stowell,  pleaded  non-assumpsit,  eta 
He^ekiah  Stowell  did  not  appear.  The  other  defendants  pleaded 
non-assumpsit  and  the  statute  of  limitations. 

On  the  trial  there  was  evidence  of  a  promise  made  by  D.  A. 
Stowell,  in  1867,  to  pay  the  debt;  also  evidence  to  the  contrary.  It 
was  proved  that  the  payment  of  t200,  on  the  3d  of  May,  1862,  was 
made  by  Hezekiah  StowelL 

Th*5  following  verdict  was  found  by  the  jury:  **  That  they  find  in 
Cavor  of  the  plaintiff  for  the  sum  of  •2,681.93,  for  the  sum  of  •692JS7 
whereof,  and  no  more,  two  of  the  defendants,  viz.,  D.  A.  Stowell  and 
Hezekiah  Stowell,  Jr.,  are  liable." 

The  plaintiff  sued  out  a  writ  of  error,  and  assigned  for  error,  by 
several  specifications,  the  charge  of  the  judge  in  answer  to  the  poin^ 
of  the  parties. 

J.  W.  Maynard  (with  whom  were  F.  B.  Smith  and  M.  Seymour) 
for  plaintiff  in  error. 

H.  Sh&rwaody  for  defendants  in  error.  OoUman  v.  Forbes,  10 
Harris,  166. 

Sharswood,  J.  Lord  Oon  announced  the  distinction  between 
actions  of  debt  and  of  covenant  or  assumpsit  npon  an  agreement  Uf 
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pay  a  sum  of  money  by  instaUments^  which  has  been  recognized  and 
foUowed  since :  ^If  a  man  be  bound  in  a  bond  or  by  contract  to 
another  to  pay  a  hundred  pounds,  at  five  several  days,  he  shall  not 
have  an  action  of  debt  before  the  last  day  be  passed."  /'^  But  if  a 
man  be  bound  in  a  recognizance  to  pay  a  hundred  pounds  at  five 
several  days,  presently  after  the  first  day  of  payment,  he  shall  have 
execution  upon  recognizance  for  that  sum,  and  shall  not  tarry  till 
the  last  be  passed,  for  that  it  is  in  the  nature  of  several  judgments." 
'^  And  so  it  is  of  a  covenant  and  promise ;  after  the  first  default  an 
action  of  covenant  or  an  action  upon  the  case  doth  lie,  for  they  are 
several  in  their  nature."  Co.  Litt  292  b.  Lord  Loughbobough 
reviewed  all  the  law  on  this  subject  in  Rudder  v.  Pricey  1  H.  Bl. 
647,  in  which  it  was  held  that  an  action  of  debt  will  not  lie  on  a 
promissory  note,  payable  by  installments,  till  the  last  day  of  payment 
be  passed.  He  shows  that  prior  to  the  case  of  Cooke  v.  Whorwood, 
2  Sauud.  337,  it  was  the  uniform  course,  where  an  action  of  assumpsit 
was  brought  before  all  the  installments  were  due,  to  allow  a  recovery 
in  damages  for  those  still  to  accrue  and  come  due,  upon  the  notion 
that  after  a  judgment  on  the  contract  no  further  recovery  could  be 
had.  BeckwUh  v.  Notty  Gro.  Jac.  504 ;  Beck  v.  Ambler,  Dyer,  113,  and 
note;  Milles  v.  Milles,  Oro.  0.  241.  But  in  Gooke  v.  Wharwoodr 
which  was  assumpsit  to  perform  an  award  to  pay  money  in  install- 
ments, it  was  objected  that  all  the  days  of  pajrment  were  not  past; 
but  the  court  of  king's  bench,  Sir  Mathbw  Hale  being  then  chief 
justice,  was  clear  that  the  action  might  be  brought  for  such  money 
only  as  was  due  at  the  time  of  bringing  the  action,  and  the  plaintiff 
could  recover  damages  accordingly;  and  when  another  sum  of 
the  money  awarded  should  become  due,  the  plaintiff  might  com- 
mence a  new  action  for  that  also,  and  so  toties  quoties.  The 
law  must  be  now  considered  as  settled  in  conformity  to  this  doctrine. 
Tucker  v.  RandaU,  2  Mass.  283 ;  OreenUaf  v.  KeUagg,  id.  568 ; 
Cooler/  V.  Rose,  3  id.  221. 

If,  then,  the  plaintiff  could  have  maintained  a  suit  for  the  first 
installment  in  this  case,  immediately  after  it  fell  due,  his  cause  of 
action  then  accrued,  and  the  statute  of  limitations  began  to  run. 
It  is  unnecessary  to  inquire  what  the  law  would  have  been  if  this 
had  been  an  action  of  debt,  and  the  plea  actio  non  ttccrevit  infra  sex 
annos;  for,  as  we  have  seen,  an  action  of  debt  could  not  have  been 
maintained  on  this  promissory  note  until  after  all  the  installments 
had  fallen  due.     But  being  assumpsit,  there  would  seem  to  be  no 
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question  that,  as  to  the  first  installmeiit,  the  action  was  barred. 
Burnham  v.  Brawn,  23  Me.  400;  2  Pars,  on  Cont.  373. 

Nor  is  it  any  longer  open  to  question  that  a  payment  on  account, 
or  an  acknowledgment,  by  one  of  two  or  more  joint  debtors  will  not 
take  the  case  out  of  the  statute,  as  to  the  others.  Coleman  y.  Fobes, 
10  Harris,  156;  Levyr.  (7ad«^,17S.  &  E.126;  Searightx.  Craighead^ 
1  Penn.  Rep.  135;  ffouser  v.  Irvine,  3W.  &  S.  345;  Schoneman  v* 
Fegley,  7  Barr,  433. 

What,  then,  is  the  effect  of  this  rule  when  applied  in  a  joint  action 
against  several  joint  debtors  ?  Certainly  not  that  it  shall  sever  the 
judgment,  which  in  a  joint  action  ex  contractu  would  be  an  anomaly. 
In  such  a  proceeding,  if  evidence  is  offered  of  an  acknowledgment 
or  payment  by  one  only  of  the  defendants,  it  is  strictly  inadmissible, 
unless  indeed  offered  to  be  followed  by  a  similar  acknowledgmen:  or 
payment  by  the  others,  which  would  be  sufficient  to  take  the  case 
out  of  the  statute  as  to  all.  It  follows  that  in  this  case  the  jury 
should  have  been  instructed  to  find  for  the  plaintiff,  as  against  all  the 
defendants,  only  the  amount  of  the  second  installment  and  interest 
Whether  the  plaintiff  could  maintain  an  action  against  those  not 
affected  by  the  bar  of  the  statute,  in  consequence  of  their  acknowl- 
edgment or  payment  for  the  first  installment,  need  not  now  be  dis- 
cussed, nor  on  what  principle  contribution  between  the  joint  debt- 
ors is  to  be  regulated.  Sufficient  for  the  day  is  the  evil  thereof. 
Upon  a  writ  of  error  by  the  defendants  the  verdict  and  generci 
judgment  entered  on  the  verdict  could  not  have  been  sustained.  It 
is,  in  effect,  several  judgments  in  a  joint  action.  We  must  assume 
that  the  defendants  acquiesce,  as  they  do  not  complain.  But  what 
injury  has  been  done  to  the  plaintiff  in  error?  He  has  in  his  joint 
action,  by  the  verdict  and  judgment  below,  all  the  benefits  which  he 
could  possibly  have  attained  had  he  brought  several  actions  against 
each  defendant.  It  would  evidently  be  an  injury  to  him  to  reverse 
this  judgment,  and  send  the  case  back  for  another  trial,  which  must 
result  in  a  verdict  and  judgment  against  all  for  the  less  sum,  leaving 
the  plaintiff  to  pursue  his  separate  remedies  against  those  as  to 
whom  the  bar  of  the  statute  is  saved. 

Thokfsok,  C  J.    As  applicable  to  the  case  in  hand,  I  dissent 

Judgtn^eTd  affirmed. 

Vol.  X.  — 88 
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Beridenoe,  under  the  proyision  of  the  State  oonstitation  giving  to  certain  per* 
fone,  who  have  "  resided  "  in  the  State  and  in  ihe  election  district  for  speci- 
fied periods,  the  right  to  vote,  means  that  place  where  the  elector  makes  his 
permanent  or  true  home,  his  principal  place  of  basiijess,  and  his  family  resi- 
dence ;  where  he  intends  to  remain  indefinitely,  and  without  any  present 
intention  to  depart,  and  to  which,  when  he  leaves  it,  he  intends  to  return. 

Btndents  at  a  college,  coming  to  it  from  other  places,  for  no  other  purpose  than 
to  receive  education,  and  intending  to  leave  after  graduating,  do  not  lose 
their  original  domicile,  nor  acquire  a  new  one,  so  as  to  become  legal  voters 
in  the  district  where  the  college  is  situated. 

Gebtiorari  to  the  coart  of  quarter  sessions  of  Lehigh  coanty. 

Prooeedings  were  commenced,  by  the  petition  of  citizens  of  the 
second  ward  of  the  city  of  Allentown,  contesting  the  election  oi 
certain  persons  who  were  returned  as  elected  members  of  the  com- 
mon counsel  of  that  city.  Subsequently,  the  parties  agreed  upon 
the  following  case  stated : 

^  It  is  admitted  that,  at  the  municipal  election,  in  the  second  ward 
of  the  city  of  Allentown,  held  October  11. 1870,  George  B.  Both 
received  223  votes  for  the  office  of  common  council ;  George  Fry 
received  218  votes  for  said  office ;  John  Nonnemacher  received  208 
votes  for  said  office ;  and  Eli  J.  Saeger  received  211  votes  fbr  said  office ; 
that  the  election  officers  returned  that  the  said  George  B.  Both  and 
George  Fry  were  elected ;  that  two  petitions  were  filed,  in  due  form 
of  law^  in  the  court  of  quarter  sessions  —  one  alleging  that  said 
Eli  J.  Saeger  was  elected,  instead  of  said  George  Fry  to  said  office  — 
the  other  alleging  thdt  said  John  Nonnemacher  was  elected,  instead 
of  said  George  B.  Both,  to  said  office;  that  said  (leoige  B.  Both 
and  George  Fry  filed  their  respective  answers  to  said  petition^ 
admitting  that  the  persons  named  in  the  petitions,  except  one, 
did  vote;  that  the  following  named  persons  did  vote  for  said 
George  Fry  and  said  George  B.  Both,  to  wit :  J.  A.  Schaffer,  and 
eleven  others.  It  is  further  admitted  that  the  said  voters  are  stu« 
dents  at  Muhlenberg  college,  an  institution  of  learning  located  in 
said  ward ;  that  they  are  citizens  of  the  State  of  Pennsylvania;  that 
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they  claimed  that  their  residence  was  in  said  college,  where  they 
have  liyed  fh>m  one  to  three  years ;  that  they  came  to  Allentown 
from  other  coanties,  for  no  other  purpose  than  to  receive  a  collegi- 
ate education^  bat  intended  to  leave  after  graduating;  that  they 
were  assessed  and  paid  taxes  before  said  election.  It  is  further 
admitted  that  these  students  are  divided  into  two  classes,  as  follows 
The  first  class,  those  who  support  themselves,  or  are  assisted  pecu- 
niarily by  persons  other  than  their  parents,  are  emancipated  from 
iheir  fathers'  families,  have  left  the  home  of  their  parents,  and  never 
intend  to  return  and  make  it  a  permanent  abode ;  in  this  class  are 
S.  W.  Kuhns  and  four  others.  The  second  class,  those  who  are 
supported  by*  their  parents,  visit  their  parents' home  during  vaca- 
tion, and  may  or  may  not  return  there  after  graduating. 

It  is  further  admitted  that  of  the  votes  cast  for  said  John  Nonne- 
maoher  and  Eli  J.  Saegcr  there  are  three,  those  of  J.  H.  Neiman 
/md  two  others,  also  students  at  said  college,  who  claimed  residence 
in  said  ward ;  that  they  did  not  intend  to  remain  here  when  they 
cam-^ ;  that  they  came  to  receive  a  collegiate  education,  and  leave 
afier  thay  graduate. 

The  legality  of  said  votes  is  disputed,  and  the  question  as  to  the 
legal  effect  thereof,  is  submitted  as  a  matter  of  law  for  the  court 
If  the  court  should  be  of  the  opinion  that  the  persons  named,  or  any 
of  them,  are  legal  voters,  then  their  votes  are  to  be  allowed  and  counted 
in  favor  of  the  party  for  whom  they  were  cast  All  of  said  votes 
which,  in  the  opinion  of  the  court,  are  illegal,  are  to  be  cast  out,  and 
then  the  court  to  decree  in  favor  of  the  parties  having  the  highest 
number  of  votes. 

The  court  below  made  a  decree  declaring  Eli  J.  Saeger  elected, 
and  the  certificate  of  election  previously  issued  to  Fry  to  be  void. 

This  decree  was  assigned  for  error. 

Section  4  of  the  charter  of  the  city  of  Allentown  provides  ^'  That 
the  citizens  of  said  city,  who  are  otherwise  qualified  voters  under 
the  laws  of  this  commonwealth,  who  shall  have  resided  within  the 
bounds  of  said  city  at  least  six  motUhs  immediately  preceding  the 
election,''  shall  meet,  etc. 

/.  W.  Wood  and  JB.  J.  JfoorSy  in  support  of  the  eeriiorari,  referred 
to  art  3,  §  1,  Const  of  Penn. ;  Election  Law,  July  2, 1839,  §§  66, 67, 
Pamph.  L.  532, 1  Br.  Purd.  519,  pi.  44, 45.  .  The  apparent  or  avowed 
intention  of  constant  residence,  not  the  manner  of  it,  constitutes  the 
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domicile.  Ouisr  y.  O'Daniel,  1  Binney,  349 ;  Oraliam  y.  Common^ 
wealth,  1  P.  F.  Smith,  258;  JSears  y.  Boston,!  Mete.  250;  MiUer^s 
Estate,  3  Bawle,  312 ;  Thorndike  y.  Boston,  1  Mete  242 ;  Putnam  t. 
Johnson^  10  Mass.  487 ;  Oranby  y.  ^mA^«^,  7  id.  1. 

i2.  ^.  Wright,  Jr.,  ^.  Harvey  and  J.  A  iS^t/d^f,  contra^  referred  to 
same  article  and  section  in  the  Constitution,  and  sections  of  act  of 
1839 ;  also,  section  63,  1  Br.  Bard.  548,  pL  41,  and  insisted  that 
*^ residence'^  is  synonymous  with  ^'domicile."  Cooper  y.  Qalbraith, 
W.  C.  C.  P^  546 ;  Crawford  y.  Wilson,  4  Barb.  S.  0.  505 ;  Chase  t. 
Miller,  5  Wright,  404 ;  1  BI.  Com.  59 ;  Opinion  of  the  Judges,  7  Mass. 
523 ;  McDanieVs  Case,  3  Penn.  L.  J.  315 ;  Kneasff  Case,  2  Parsons. 
What  is  a  domicile.  Crawford  y.  WiUon,  4  Barb.  519 ;  Matter  of 
Wrigley,  8  Wend.  142;  Phillimore,  Law  of  Dom.  13 ;  Frost  y.  Bris- 
bin,  19  Wend.  11 ;  Oreen  y.  Windham,  18  Maine,  225.  The  intention 
which  giyes  domicile  is  an  unconditional  intention  to  stay  always. 
2%tf  Venus,  8  Cranch,  290 ;  U.  S.  y.  Penelope,  2  Pet  Adm.  450 ; 
White  Y.  Broton,  1  Wall.  Jr.  217;  Ouier  y.  &  Daniel,  1  Binn.  349,  n.; 
Casetfs  Case,  1  Ash.  126 ;  State  y.  Daniel,  44  N.  E.  383 ;  StiU  v. 
WoodviUe,  38  Miss.  646;  Jennison  y.  Hapgood,  10  Pick.  77;  fforney. 
Home,  9  Ired.  99 ;  Oraham  y.  Public  Administrator,  4  Bradf.  N.  T. 
127 ;  De  Bonnaval  y.  De  Bonnaval,  1  Gnrtis,  856 ;  VattePs  Law  of 
Nations,  B.  1,  ch.  19,  §  218 ;  Phillimore  on  Dom.  184 ;  Lotfe  y. 
Cherry,  24  Iowa,  205 ;  Iblger  y.  Lotzer,  10  La.  Ann.  20 ;  Mean 
y.  Sinclair,  1  West  Va.  185 ;  Matter  y.  Fitzgerald,  2  Gaines  317 ; 
Johnstone  y.  Beattie,  10  Olark  &  F.  129 ;  Moorhouse  y.  Lord,  10  H.  L 
Gas.  285 ;  Webstei*'s  Works,  yol.  6,  p.  520.  A  student  of  a  college 
does  not  change  his  domicile  by  his  occasional  residence  at  the  col- 
lege. Oranby  y.  Amherst,  7  Mass.  1 ;  Kilham  y.  Ward,  2  id.  236 ; 
Harvard  College  y.  Core,  5  Peck.  374;  Jennison  y.  Hapgood,  10  id. 
98.  Ooing  to  a  public  institution  and  residing  there  solely  for  the 
purpose  of  education,  would  not,  of  itself,  giye  a  right  to  Tote  there, 
because  it  would  not  necessarily  change  the  domicile.  5  Mete.  589 ; 
Home  V.  Home,  9  Ind.  99.' 

Agkew,  J.  This  cause  comes  before  us  upon  a  case  stated,  to 
determine  whether  certain  students  at  Muhlenberg  College  in  the 
second  ward  of  the  city  of  AUentown,  who  yoted  at  a  municipal 
election  held  in  that  ward  on  the  11th  of  October,  1870,  were  legal 
yoters.    The  question  turns  wholly  ui)on  their  residence,  the  students 
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being  otherwise  duly  qualified  roters.  The  case  states,  "  that  thej 
claimed  that  their  residence  was  in  said  college,  where  they  hare 
liyed  from  one  to  three  years ;  that  they  came  to  Allentown  from 
other  counties,  for  no  other  purpose  than  to  receive  a  collegiate 
education,  but  intended  to  leave  after  graduating."  They  consisted 
of  two  classes,  to  which  reference  will  be  made  hereafter.  The  char- 
ter of  Allentown  requires  the  electors,  in  addition  to  prescribed  quali- 
fications, to  be  citizens  ^^  who  are  otherwise  qualified,  under  the  laws 
of  this  commonwealth ''  (Pamph.  L.  1867,  p.  389).  This  sends  us 
at  the  outset  to  the  first  section  of  the  third  article  of  the  State  Oon- 
stitution.  The  portion  relating  to  residence  is  as  follows :  *^  In  elec- 
tions by  the  citizens,  every  white  free  man  of  the  age  of  twenty-one 
years,  having  resided  in  this  State  one  year,  and  in  the  election  dis- 
trict where  he  offers  to  vote,  ten  days  immediately  preceding  such 
election  ♦  ♦  ♦  shall  enjoy  the  rights  of  an  elector.''  To  deter- 
mine the  true  residence  of  these  students,  we  must  begin  by  ascer- 
laming  the  meaning  of  the  term  '^resided,"  in  the  constitution. 
The  first  thing  in  the  section  striking  the  attention  is,  that  the  sin- 
gle word  '^resided,"  qualifies,  without  reiteration,  both  the  one  year's 
residence  in  the  State  and  the  ten  days'  residence  in  the  district 
Precisely  the  same  form  of  expression  is  repeated  in  the  proviso  as 
to  citizens  between  twenty-one  and  twenty-two  years  of  age  —  ths 
same  words  "  resided,"  again,  and  without  repetition,  qualifying  the 
State  and  district  residence.  The  qualification  is  evidently  of  like 
character  in  the  clause  relating  to  qualified  voters  removing  out  of 
the  State,  who  have  returned  and  resided  therein  six  months,  and 
who  have  resided  in  the  election  district,  as  aforesaid.  It  is  obvious, 
therefore,  that  the  State  residence  and  the  district  residence  are  of 
the  same  nature,  and  whatever  is  necessary  to  constitute  the  one,  is 
essential  to  define  the  other ;  the  only  difference  being  in  their  time 
of  duration.  The  language  of  the  section,  thus  plain  in  itself,  ii 
rendered  completely  certain  by  the  history  of  the  introduction  of 
the  district  residence  by  the  constitutional  convention  of  1837-1838. 
The  tax  qualification  was  a  subject  of  extended  debate  in  the  com- 
mittee of  the  whole  on  the  third  article,  beginning  on  page  484,  voL 
2,  of  the  debates,  and  ending  on  page  133  of  the  3d  voL ;  some  mem« 
bers  opposed  the  tax  qualification  as  restrictive,  while  others  favored 
it,  not  only  because  taxes  were  a  proper  contribution  by  the  electoi 
to  the  support  of  the  State,  but  were  necessary  to  identify  the  voters, 
by  means  of  the  registration  and  assessment  of  the  taxables.    Some 
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irlio  opposed  the  tax  qualification,  adrocated  a  registry  of  voters  in 
lieu,  and  referred  to  the  recent  registry  law  for  Philadelphia  city 
and  county,  which  was  then  a  subject  of  bitter  partisan  controreisy. 
Its  purpose  was  alleged  to  be  to  prevent  frauds  by  "  colonizing  **  or 
bringing  voters  into  the  precinct,  immediately  on  the  eve  of  an 
election.  Much  was  said,  therefore,  on  the  subject  of  fraudulent 
voting.  This,  it  is  to  be  presumed,  led  Mr.  Mann,  when  the  amend- 
ment embracing  the  tax  qualification  was  adopted,  to  move  further 
to  amend  by  adding,  "  but  no  person  shall  be  entitled  to  vote,  except 
in  the  district  in  which  he  shall  actually  reside  at  the  time  of  the 
election."  His  amendment  was  agreed  to.  Vol.  2,  Debates,  pp.  560, 
561.  It  did  not,  however,  end  the  discussion  upon  the  registry 
law,  the  tax  feature  and  fraudulent  voting.  See  vol.  3,  pp.  30  to  133. 
But  it  became  evident  to  the  majority  that  some  provision,  beside 
the  tax  feature,  was  necessary  to  identify  electors  and  prevent  fraud- 
ulent voting,  and  it  led  to  Mr.  MerrilPs  proposition  requiring  a  dis- 
trict residence  of  thirty  days.  Vol  3,  p.  134.  It  was  adopted, 
fixing  the  residence  at  ten  days,  after  voting  upon  the  term  of  sixty, 
thirty  and  twenty  days.  Pp.  134  to  143.  This,  however,  fell  along 
frith  the  other  amendments  to  the  report,  by  a  majority  of  one  vote, 
n^he  ten  days'  residence  was  again  proposed,  on  second  reading,  aad 
adopted.  Debates,  vol.  9,  pp.  297  to  320.  The  whole  section  as 
finally  amended  and  adopted  will  be  found  at  pp.  1 97-8,  vol.  12. 
Thus  an  actual  fixed  residence  and  home,  as  the  means  of  identify- 
ing the  elector,  and  securing  the  public  against  frauds,  was  the  evi* 
dent  purpose  of  the  district  residence.  The  same  view  of  home  oi 
domicile  is  stated  by  Woodward,  J.,  in  Ohase  v.  Miller ,  5  Wright, 
418. 

The  State  and  district  residence  thus  being  of  the  same  nature,  it 
is  proper  now  to  exhibit  that  nature  more  clearly,  in  order  to  define 
it  properly.  The  absence  of  judicial  decision  by  this  court  on  the 
point,  makes  it  necessary  to  examine  it  in  the  light  of  other  pro- 
visions in  the  constitution,  and  of  judicial  determinations  in  analo- 
gous cases,  as  well  as  in  reference  to  the  purpose  of  the  qualification 
itself.  The  constitution  provides  that  senators  and  representatives 
shall  be  inhabitants  of  the  State,  the  latter  three  and  the  former 
four  years ;  and  the  last  year,  inhabitants  of  the  districts  from  which 
they  are  chosen.  So  the  governor  must  be  an  inhabitar^t  of  the 
State  seven  years.  Judges  of  the  supreme  court  shall  reside  withiu 
the  commonwealth,  and  other  judges,  while  in  office,  within  the 
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disiriei  or  caufUy  tor  which  tiiey  were  elected.  It  is  evident  that 
the  tenn  ^^ inhabitant "  or  '^ resident"  in  these  clauses  cannot  mefm 
one  sojourning  temporarily,  or  for  some  special  purpose,  but  refers 
to  one  who  has  a  permanent  abode ;  the  domicile  of  the  senator, 
representative,  governor  or  judge.  '' Inhabitant"  (says  Webster;! 
'^a  dweller;  one  who  dwells  or  resides  permanently  in  a  place.'^ 
The  judges  of  this  court  sitting  in  Pittsburg  for  weeks,  at  the  time 
of  general  election,  though  in  the  prosecution  of  their  business,  yet 
away  from  home,  have  never  dreamed  they  had  a  right  to  vote  there. 
No  one  doubts  that  one  domiciled  in  another  State,  but  resident  here 
for  a  special  purpose  of  business  or  pleasure,  is  ineligible  to  election 
as  a  senator,  representative,  governor  or  judge.  It  is  equally  clear, 
that  the  electors  of  the  State  are  those  who  have  their  homes  within 
it,  and  not  elsewhere.  Their  domicile  is  there,  and  their  home  is  the 
place  where  they  permanently  reside,  and  to  which  they  intend  to 
return  when  away  from  it.  It  is  also  clear,  that  one  domiciled  in 
another  State  cannot  be  an  elector  here,  though  he  be  resident  here 
for  some  temporary  purpose,  or  on  some  special  business,  and 
though  his  stay  may  be  prolonged  upward  of  a  year.  Therefore, 
when  the  constitution  declares  that  the  elector  must  be  a  resident 
of  the  State  for  one  year,  it  refers,  beyond  question,  to  the  State  aa 
his  home  or  domicile,  and  not  as  the  place  of  a  temporary  sojourn. 
This  being  the  character  of  the  State  residence,  it  defines,  as  lie 
have  seen,  the  district  residence ;  for  both  are  members  of  the  same 
sentence  and  are  qualified  by  the  same  words,  '' having  resided," 
without  repetition.  The  elector  must,  therefore,  vote  at  home,  not 
only  in  the  State,  but  in  the  district  where  his  home  is.  His  domi* 
cile  must  be  there.  He  may  change  his  domicile  within  the  State, 
but  in  order  to  vote  in  another  district,  he  must  have  made  the 
change  at  least  ten  days  before  the  election.  If  he  have  a  fixed  and 
permanent  home  in  one  district,  he  cannot,  because  dwelling  tem- 
porarily in  another,  in  the  prosecution  of  his  business,  vote  in  the 
latter.  The  purpose  of  the  district  residence,  as  we  have  seen,  is 
not  only  to  identify  the  elector,  but  to  prevent  frauds  in  elections. 
But,  if  because  he  is  engaged  in  some  business  there,  he  may  vote  in 
the  district  where  he  is  so  employed  for  ten  days,  what  is  to  prevent 
his  voting  at  home  and  in  his  proper  district  ?  In  these  days  of 
swift  traveling,  one  voting  in  the  morning  one  hundred  miles  away 
from  home,  where  he  is  temporarily  sojourning,  might  vote  again  at 
home  before  ni^ht.     lie  has  not  lost  his  domicile,  where  his  family 


704  PENNSYLVANIA, 

Fit's  Election  Cam. 


ftnd  chief  business  are,  by  his  temporary  sojourn  on  some  special 
employment 

And,  again,  this  idea  of  home  or  domicile  aa  oonyejed  by  the  word 
^  resided  ^'  in  the  constitution,  is  strengthened  by  the  origin  and  use 
of  the  term  freemen,  the  noun  with  which  it  is  coupled.     Thus,  in 
the  laws  agreed  upon  by  William  Penn,  on  the  5th  of  May,  1682,  the 
second  section  provides:  ^'  That  every  inhabitant  in  the  said  pror- 
ince  that  is,  or  shall  be,  a  purchaser  of  one  hundred  acres  of  land 
or  upwards,  his  heirs  or  assignees,  and  every  person  who  shall  have 
paid  his  passage  and  taken  up  one  hundred  acres  of  land  at  one 
penny  per  acre,  and  have  cultivated  ten  acres  thereof,  and  every 
person  that  hath  been  a  servant  or  bondsman,  and  is  free  by  his  ser- 
vice, that  shall  have  taken  up  his  fifty  acres  of  land  and  cultivated 
twenty  thereof,  and  every  inhabitant,  artificer  or  other  resident  in 
the  said  province,  that  pays  scot  and  lot  to  the  government,  shall 
be  deemed  and  accounted  a/r^man  of  the  said  province,  and  every 
such  person  shall  and  may  be  capable  of  electing  or  being  elected 
representatives  of  the  people  in    provincial  council,   or  general 
assembly  in  said  province."    A  freeman  was  an  allodial  proprietor ; 
the  opposite  of  a  vassal  or  feudal  tenant ;  a  free  tenant  or  freeholder 
as  distinguished  from  a  villein.    In  the  constitution  of  1776,  he  was 
described  as  one  ^'  having  a  sufficient  common  interest  with,  and 
attachment  to  the  community,"  and  as  having  a  "  right  to  elect  oA- 
eers  and  to  be  elected  to  office."    He  was  also  one  who  was  liable  to 
military  service.    (See  my  opinion   in  the  case   of  McCafferty  v. 
Chiyer,  9  P.  F.  Smith,  115  to  119,  for  an  historical  account  of  the 
freemen  of  the  province  and  State  as  electors.)     The  traditionary 
freemen,  as  thus  portrayed,  was  a  stable  person,  a  feurmer,  a  resident 
artificer  or  mechanic,  or  other  fixed  inhabitant,  having  a  community 
of  interest,  where  he  resided,  paying  to  the  support  of  government^ 
and  doing  military  service.    In  view  of  the  traditionary  character 
of  a  freemen,  when  the  constitution  of  1790  was  framed,  the  word 
*'  resided "  was  introduced  into  the  third  article  to  define  his  redi- 
dence  as  an  elector.    The  provision  reads  thus:  '^In  elections  by 
the  citizens,  eveiy  freeman  of  the  age  of  twenty-one  years,  having 
resided  in  the  State  two  years  next  before  the  election,  and  within 
that  time  paid  a  State  or  county  tax,  and  which  shall  have  been 
assessed  at  least  six  months  before  the  election,  shall  enjoy  the  rights 
of  an  elector."    Two  things  are  noticeable  here  —  first,  that  the  teim 
^^  freeman  "  is  not  defined,  but  is  used  as  a  well-known  phrase ;  aa4» 
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secondly,  that  the  long  period  of  residenoe  and  assessment  denote 
permanency  of  residence. 

In  the  constitution,  as  amended  in  1838,  though  this  section  was 
much  discussed  and  altered,  this  language  was  retained  without 
all;ei*ation,  the  term  of  time  only  being  reduced.  The  nature  of  the 
residence  remains  the  same,  therefore,  and  its  characteristics  being 
unaltered,  it  strengthens  the  interpretation  that  ^^  residenoe '^  in  the 
constitution  means  home,  fixed  abode,  domicile  of  the  elector,  as  dis- 
tinguished from  a  place  of  temporary  sojourning. 

In  liis  confliit  of  laws,  section  41,  Mr.  Story  says:  '^By  the  term 
^domicile'  in  its  ordinary  acceptation,  is  meant  the  place  where  a 
person  lives  or  has  his  home.  In  a  strict  legal  sense,  that  is  properly 
the  domicile  of  a  person  where  he  has  true,  fixed,  permanent  home 
and  principal  establishment,  and  to  which,  whenever  he  is  absent, 
he  has  the  intention  of  returning.'^  "  Two  things,"  he  says,  "  must 
concur  to  constitute  domicile — first,  residence;  and,  secondly,  the 
intention  of  making  it  the  home  of  the  party.  There  must  be  the 
fact  and  the  intent."  Id.,  §  44;  see  Pfouiz  v.  Comfardy  12  Casey, 
422.  Says  Judge  Rush  :  *^  The  apparent  or  avowed  intention  of 
constant  residence,  not  the  manner  of  it,  constitutes  the  domicilei" 
Note  in  1  Binney,  351.  '^  It  may  be  defined,"  he  says,  '^  to  be  a  resi- 
denoe at  a  particular  place,  accompanied  with  positive  or  presump- 
tive proof  of  continuing  in  it  an  unlimited  time."  Id. 

** Undoubtedly,"  says  Judge  King,  "residence  is  a  quescionof 
intention.  In  cases  involving  it,  the  inquiry  is  quo  animo  the  party 
ei  ther  moved  to  or  from  the  State.  And  upon  the  solution  of  this  ques- 
tion, depends  the  fact»  whether  the  petitioner  has  gained  or  lost  a 
residence.  But  before  this  question  can  arise  an  adtuU  removal 
must  have  taken  place.  A  mere  intention  to  remove  not  consum- 
mated, can  neither  forfeit  the  party's  old  domicile  nor  enable  him  to 
acquire  a  new  one.  Removal  out  of  the  State,  without  an  intention 
permanently  to  reside  elsewhere,  will  not  lose  residence,  nor  will  a 
mere  intention  to  remove  permanently,  not  followed  by  actual 
removal,  acquire  it  Case  of  James  Casey  (an  insolvent  debtor)^ 
1  Ashmead,  126. 

These  extracts  will  unable  us  to  understand  more  clearly  the  term 
residence,  as  denoting  that  home  ordomicUe  which  the  third  artide 
of  the  constitution  applies  to  the  freemen  of  the  common  wealth.  It 
means  that  place  where  the  elector  makes  his  permanent  or  true  home^ 
his  principal  place  of  business,  and  his  family  residence,  if  he  have 
Vol.  X.  — 89 
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one ;  where  he  intends  to  remain  indefinitely,  and  without  a  preaeut 
intention  to  depart;  when  he  leaves  it  he  intends  !x>  return  to  it, 
and  after  his  return  he  deems  himself  at  home.    It  remains^,  now,  to 
apply  these  characteristics  of  residence  to  the  case  now  in  hand 
The  stated  case  expressly  declares  that  the  students  referred  to  in  it» 
came  to  Allentown  from  other  counties,  for  no  other  purpose  than 
to  receive  a  collegiate  education,  but  intended  to  leave  after  graduat- 
ing.   It  is  evident  that  the  college  was  not  their  true  and  perma- 
nent home ;  their  stay  there  was  not  to  be  indefinite,  as  the  place  of 
a  fixed  abode,  until  further  circumstances  should  induce  them  to 
remove.    Their  purpose  was  indefinite  and  temporary,  and  when 
accomplished  they  intended  to  leave.    They  retained  their  original 
domicile,  for  the  facts  stated  show  that  they  never  lost  it    On  this 
point  the  authorities  are  in  entire  accord.    ^^  The  third  rule  I  shall 
extract,"  said  the  master  of  the  rolls,  ^'  is,  that  the  original  domicile,  or 
as  it  is  called  forum  originusy  or  the  domicile  of  origin,  is  to  prevail 
until  the  party  not  only  has  acquired  another,  but  has  manifested 
and  carried  into  execution  an  intention  of  abandoning  his  former 
domicile,  and  taking  another  as  his  i^le  domicile."      Sir  Richard 
Pepher  Arden,  in  Somerville  v.  Lord  Somervilley  6  Vesey,  786.    See 
also,  2  Kent's  Com.  431,  in  note;  Story's  Conflict  of  Laws,  §§  46; 
47.    This  language  was  adopted  by  Judge  Qribr,  in  Whits  v.  Brown, 
1  Wall.  Jr.  217,  adding :  "  A  man  cannot  be  considered  a  vagabond 
or  person  without  any  domicile,  for  the  domicile  of  origin  is  not 
abandoned  until  a  new  one   has  been  intentionally  and  actually 
acqiflred."  Id.  264.    See,  also.  Judge  King's  remarks,  supra.    And 
in  Lyle  v.  Foreman,  1  Dall.  480,  the  defendant  was  on  his  way  to 
Port  Pitt,  in  December,  1789,  intending  to  proceed  to  the  Spanish 
settlements   below   Natchez,  on    the  Mississippi,  when  a  foreign 
attachment  issued  against  him.     Shippen,  president,  quashed  the 
attachment,  observing :  '^  That  while  a  man  remained  in  the  State, 
though  avowing  an  intention  to  withdraw  from  it,  he  must  be  con- 
sidered an  inhabitant,  and,  therefore,  not  the  object  of  a  foreign 
attachment"    See,  also.  Miller's  Estate,  3  Eawle,  312.    In  Oraham 
V.  Commonwealth^  1  P.  F.  Smith,  257,  where  the  question  was, 
whether  a  soldier  who  had  been  two  years  out  of  the  State  as  a 
volunteer  in  military  service,  was  "an  inhabitant  of  the  Stat€,  or 
usual  resident  therein,"  under  the  seventy-seventh  section  of  the 
Penal  Code,  the  present  chief  justice  said,  "  his  usual  residence  was 
not  changed  by  the  fact  that  he  obeyed  the  call  of  the  president,  and 
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Tolnnteered  to  fight  for  his  country,  at  her  command.  To  hold  the 
contrary  would  he  against  the  spirit  of  all  our  legislation.  A  sol- 
dier is  regarded  as  a  voter  because  a  citizen  of  the  residence  he  left 
before  entering  the  service,  and  he  votes  there  wherever  he  may  be." 

These  principles  enable  us  now  to  dispose  of  the  first  of  the  two 
classes,  into  which  the  stated  case  divides  these  students,  viz. :  Those 
who  support  themselves,  or  are  assisted,  pecuniarily,  by  persons  other 
than  their  parents,  are  emancipated  from  their  father's  families ; 
have  left  the  home  of  their  parents,  and  never  intend  to  return  and 
make  it  a  permanent  abode."  Havmg,  as  the  case  states,  come  to 
Allentown  for  no  other  purpose  than  to  receive  a  collegiate  educa- 
tion, and  intending  to  leave  after  graduating,  they  have  not  lost  their 
home  domicile,  and  could  vote  there  on  returning  to  it,  though  they 
should  not  re-enter  their  father's  house. 

Emancipation  from  their  father's  family  and  independent  support, 
and  the  leaving  of  the  home  belonging  to  their  parents,  have  not 
forfeited  their  own  domicile.  Their  father's  house  is  not  necessarily 
their  home^  but  the  place  is  where  it  is.  Though  not  in  the  bosom 
of  that  family,  the  place  of  their  residence  is  not  lost  to  them,  until 
chey  have  voluntarily  changed  it  and  found  a  new  home.  Upon 
the  terms  of  the  stated  case,  it  cannot  be  said  that  they  have  aban- 
doned their  original  home,  and  actually  obtained  another.  The 
seoond  class  needs  no  comment.  They  are  those  students  "  who  are 
supported  by  their  parents,  visit  their  parents'  home  during  vaca- 
tion,  and  may  or  may  not  return  there  after  graduating."  It  is  clear 
as  to  both  classes  the  college  is  not  their  home.  They  are  not  mem- 
bers of  the  community  among  whom  they  sojourn.  They  have  no 
common  interest ;  do  not  intend  to  live  with,  or  to  cast  their  lot 
among  them.  They  have  no  proper  motive  to  interfere  in  their 
local  affairs.  On  no  proper  principle  of  a  true  residence  should  the 
student  vote  to-day  and  fasten  upon  the  community  officers  whom 
the  majority  do  not  desire,  then  graduate  to-morrow  and  be  gone. 

The  great  underlying  principle  of  a  republic  is,  that  men  should 
be  permitted  to  govern  themselves,  but  not  to  constrain  others.  Yet, 
this  would  be  the  result  of  such  a  shifting  vote,  which,  like  the 
Parthian  arrow,  pierces  as  he  who  casts  it  flees.  There  are  vague 
notions  of  liberty  and  personal  rights,  which  often  impress  the  mind, 
and  lead  it  to  incline  against  what  may  seem  to  be  a  restraint.  A 
man  is  a  man  everywhere,  and  the  thought  is  apt  tc  rise,  a  freemuji 
should  vote  anywhere.    But  the  only  true,  wise  and  r.-tional  libeHy, 
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fouDded  on  the  golden  rule  of  doing  as  one  would  be  done  by,  and- 
upon  the  maxim  sic  utere  tuo  ut  aliemim  fi07i  IcedaSy  is  that  which,  is 
regulated  by  laws  made  for  the  common  good. 

The  rights  of  ail  men,  the  peace  of  society,  and  the  good  govern- 
ment of  the  State,  require  that  the  elector  should  rote  at  home,  in 
his  proper  district  where  he  is  known,  and  among  those  with  whom 
he  has  cast  hifi  lot,  until  yielding  to  circumstances,  or  to  a  desire  of 
change,  he  has  chosen  Toluntarily  to  abandon  his  former  residence, 
and  actually  to  gain  a  new  one. 

JudgnwfU  affirm^ 


MboRB,  plaintiff  in  error,  v.  Wbbxb. 

(71P6nn.8(.4».) 
LmiMord  and  tenamt — woenantfor  qtM  enjoyfMnt — dt^y  to  r^tpmir 

A  lease  embraced  a  boilding,  built  of  wood»  the  aideii  being  only  lathed 
and  plastered.  Alongside  of  it  was  a  brick  building,  ballt  entirelj  en 
another  lot,  owned  by  another  person.  The  owner  of  the  brick  baildlng 
removed  it,  leaving  the  wooden  building  unprotected  from  the  weather,  on 
that  side,  in  consequence  of  which,  the  lessee's  goods  and  stock  in  trade 
were  injured.  HM^  that  the  tenant  had  no  right  of  action  against  the  land- 
lord for  permitting  the  lirick  building  to  be  torn  down. 

Error  to  the  court  of  common  pleas  of  Lancaster  county. 

This  was  an  action  on  the  case  brought  by  Weber  against  Moore. 
The  declaration,  after  reciting  that  the  plaintiff  was  lawfully  pos- 
sessed of  a  certain  building  and  premises,  situate,  etc.,  holding  the 
same  as  tenant  of  the  defendant,  and  in  and  upon  which  he  carried 
on  business,  whereby  the  defendant  was  in  duty  bound  to  guarantee 
to  the  plamtiff  peaceable  and  quiet  possession  and  enjoyment,  with- 
out molestation  or  hindrance,  of  the  said  building  or  premises, 
alleged  that  while  the  plaintiff  was  so  in  possession,  the  defendant 
wrongfully  and  unjustly  intending  to  injure,  prejudice  and  aggrieve 
him  in  the  possession,  use  occupation  and  enjoyment  of  the  build* 
ing  and  premises,  and  to  render  the  same  incommodious,  unfit  for 
business  purposes,  etc,  wrongfully,  unjustly  and  neglig^ently  per- 
mitted to  be  torn  down  a  certain  building  adjoining  the  plaintiff's 
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building,  so  that  by  reason  thereof  the  building  occupied  by  the 
plaintiff  became  open  and  exposed  to  the  weather ;  whereby  rain- 
water ran  and  flowed  into  said  building  and  premiaes^  injuring, 
wetting  and  damaging  the  plaintiff's  goods,  property  and  stock  iii 
trade,  and  preventing  his  employees  from  pursuing  their  occupa- 
tion in  the  said  building  and  on  the  said  premises. 

On  the  trial,  the  plaintiff,  under  the  charge  of  the  judge,  recovered 
a  verdict  for  $425.  There  was  a  rule  by  the  defendant,  for  a  new 
trial,  and  a  motion  in  arrest  of  the  judgment  The  rule  was  dis- 
charged, the  motion  denied,  and  judgment  entered  on  the  verdict. 

The  defendant,  on  removing  the  record  to  this  court,  assigned 
various  drrors,  the  last  of  which  was:  ''The  court  erred  in  not 
arresting  the  judgment  for  the  reason  assigned  —  the  insufficiency 
of  the  declaration." 

P,  D.  Baker  and  T.  B,  Amtoake,  for  plaintiff  in  error.  In  the 
absence  of  an  express  agreement,  there  is  no  implied  obligation  on 
the  landlord  to  repair  demised  premises.  Pars,  on  Con.  422.  The 
relation  of  landlord  and  tenant  is  one  of  bargain  and  sale,  and  fully 
ivithin  the  scope  of  the  maxim '' caveat  emptor"  Orier  v.  Sampson, 
8  Casey,  183.  The  landlord  is  not  bound  to  repair  unless  he  has  so 
expressly  agreed.     Taylor  on  Land.  &  Ten.  235,  pi.  329. 

S.  H.  Reynolds  and  FT.  A.  Wilson,  for  defendant  in  error.  The 
landlord  is  bound  to  restore  the  premises,  if  they  become  untenant- 
able by  a  ruinous  accident  Long  v.  Fitzimmonsy  1  W.  &  S.  632. 
Covenant  for  quiet  enjoyment  is  broken  by  an  actual  disturbance- 
of  the  possession.  Waldron  v.  McCarty,  3  John&  472 ;  Kortz  v 
Carpenter,  5  id.  120 ;  Oodley  v.  Hagerty,  8  Harris,  397.  If  th€f 
declaration, was  defective  it  was  cured  by  the  verdict  Irvine  t 
Bully  7  Watts,  323 ;  Thompson  v.  Barkley,  3  Casey,  265 ;  Shoenberger 
y.  Zook,  10  id.  24 ;  Smith  v.  Latour,  6  Har.  243 ;  Robinson  y.  English, 
10  Casey,  324 

Shabswood,  J.  This  was  an  action  on  the  case  by  a  tenant 
against  a  landlord,  to  recover  damages  for  an  alleged  breach  of  duty 
in  not  guarantying  to  the  plaintiff,  from  time  to  time,  and  at  all 
times, peaceable  and  quiet  possession  and  enjoyment  without  moles- 
tation or  hindrance  of  the  demised  premises.  There  is  undoubtedly 
in  every  demise  an  implied  covenant  of  quiet  and  peaceable  enjoy- 
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ment  —  bat  not  that  the  tenant  shall  be  goamntyed  firom  all  mole^ 
tation  or  damage  from  the  wrongful  acts  of  strangers,  hafing  no 
right  or  title  to  the  demised  premises  or  any  part  thereof.  The 
rreach  alleged  was  that  the  defendant  wrongfully,  nnjnstly  and 
negligently  permitted  to  be  torn  down  a  certain  building  adjoining 
the  said  building  and  premises  of  the  plaintiff!  It  is  clear,  acconu 
ing  to  the  aUegcUoy  that  the  building  so  torn  down  was  not  upon  the 
premises  so  demised,  nor  does  it  appear  that  the  defendant  could 
lawfully  have  prevented  it  from  being  torn  down.  If  there  was  any 
wrong,  injustice  or  negligence,  it  must  haye  been  in  the  persons  by 
whom  or  whose  command  the  injury  was  done.  The  probata  and 
iUhgata  agreed.  The  house  let  was  a  frame  building,  weatherboarded 
in  front  and  behind ;  but  the  sides  were  stud  partitions,  lathed  and 
plastered.  Alongside  of  it  was  a  brick  building,  built  entirely  on 
another  lot,  owned  by  another  person  ;  which,  while  it  stood,  fully 
protected  the  house  in  question.  The  owner  of  that  brick  building 
removed  it,  as  he  had  a  perfect  right  to  do,  and  the  defendant  could 
not  have  prevented  him.  The  original  frame  partition  of  the  house 
occupied  by  the  plaintiff  was  an  insufficient  protection  from  the 
weather,  in  consequence  of  which  his  goods  and  chattels  suff'ered 
injury.  It  is  too  clear  for  argument,  that  there  was  here  no  breach 
of  the  implied  obligation  of  the  landlord  that  the  tenant  shall 
enjoy  quiet  and  peaceable  possession  during  the  term. 

The  covenant  of  quiet  enjoyment,  whether  express  or  implied, 
only  means  that  the  tenant  shall  not  be  evicted  or  disturbed  by  good 
title  in  the  possession  of  the  demised  premises  or  some  part  thereof. 
It  is  very  clear  that  the  wall  removed  was  not  a  part  of  the  house 
lot,  and  from  the  nature  of  the  case  could  not  have  been  supposed 
to  be  so.  The  house  let  was  a  frame  building  —  the  walls  were  part 
of  an  adjoining  building.  The  learned  judge  below,  however, 
appears  to  have  thought  that  there  was  a  duty  on  the  part  of  the 
landlord  to  maintain  the  premises  in  a  tenantable  condition.  From 
evidence  that  the  defendant  had  done  some  repairs,  he  left  it  to  the 
juiy  to  infer  that  there  was  a  general  contract  by  him  to  do  all 
repairs  necessary  to  keep  the  house  tenantable.  Even  admitting 
that  this  ground  could  be  resorted  to  under  the  pleading,  it  is  mani- 
fest that  the  fact  that  a  landlord  voluntarily,  and  at  the  request  of 
the  tenant,  does  certain  repairs  is  no  evidence  from  which  such  an 
inference  can  be  drawn,  as  was  here  submitted  to  the  jury.  It  must 
certainly  appear  distinctly   that  the  repairs  were  done  under  an 
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agreement  of  some  kind.  The  landlord  may  erroneously  sappoae 
himself  bound,  or  he  may  do  the  repairs  for  the  benefit  of  the  prop- 
erty and  that  it  may  not  fall  into  dilapidation.  In  the  absence  of 
an  express  agreement,  there  is  no  implied  obligation  on  the  landlord 
to  repair  demised  premises,  nor  does  he  impliedly  undertake  that 
they  are  fit  for  the  purposes  for  which  they  are  rented  —  that  they 
are  tenantable  or  shall  continue  so.  If  they  burn  down  he  is  not 
bound  to  rebuild.  The  rule  here,  as  in  other  cases,  is  caveat  emptor. 
The  lessee's  eyes  are  his  bargain.  He  is  bound  to  examine  the 
premises  he  rents,  and  secure  himself  by  covenants,  to  repair  and 
rebuild.  It  was  settled,  in  Long  v.  Fitzimniona,  1  W.  &  S.  532,  that 
a  tenant  is  not  bound,  without  a  covenant,  to  make  substantial  and 
lasting  repairs,  but  that  case  does  not  decide,  nor  does  any  case  in 
this  State  or  elsewhere,  as  &r  as  we  know,  that  the  landlord  is  under 
any  such  obligation.  These  principles  are  fully  sustained  by  the 
opinion  of  the  present  chief  justice,  in  Sazlett  v.  Powell,  6  Oaseji 
293,  where  the  cases  are  cit^ 

It  follows  from  this  course  of  reasoning  that  the  declaration  was 
substantially  defective  in  setting  forth  no  cause  of  action,  nor  on  the 
undisputed  facts  of  the  case  could  it  have  been  so  amended  that 
the  plaintiff  could  hare  recovered.  He  had  no  right  of  action 
igainst  the  defendant  This  is  not  formally  assigned  as  a  ground 
of  reversal,  as  it  might  and  ought  to  have  been,  but  it  is  in  effect  in 
the  thirteenth  assignment,  that  the  court  erred  in  not  arresting  the 
judgment  for  the  insufficiency  of  the  declaration. 

Judgment  revermL 


DniRiCH,  plaintiff  in  error,  y.  Thb  PsKKSTLTiinA  Bailboal 

Company. 

(nP6nn.8t.4aL) 

Battrotid  eompany^  p€Uiage4iekei — "etappingoff," 

On  the  11th  of  liaroh»  the  plaintiff  purchased  a  "  drover's  ticket,**  for  passaga 
on  the  defendant's  railroad,  at  a  reduced  price,  which  stated  that  it  was 
"  good  "  onlj  in  his  hands  for  one  seat  from  Philadelphia  to  Plttsbarg,  and 
"  good  only  until  March  16."  He  traveled  as  far  as  L.  on  the  train,  where  he 
left  and  remained  over  night ;  and  getting  upon  the  train  again  the  next  day 
the  conductor  refused  to  receive  his  ticket,  on  the  ground  that  he  had '  *  stopped 


712  PENNSYLVAMA, 


Dietrich  ▼.  The  Pennsjlyama  Bailioad  Co. 


ol("  and  ejected  him  from  the  train  for  nim-payment  of  his  fare.  Hdd, 
the  plaintiff's  ticket  gave  him  no  ri^^ht  to  stop  off  at  L.,  withont  peimiflriia* 
and,  in  doing  so,  he  broke  the  contract.  And,  that  when  he  came  npon  the 
train  again,  the  next  dajr,  he  began  a  new  joamejr,  and  on  refusing  to  pajr 
his  fare  he  became  a  trespasser,  and  was  rightfullj  pat  off.   (See  note,  p,  718.) 

EfiBOR  to  the  court  of  common  pleas  of  Lancaster  county. 

Action  on  the  case  brought  by  Dietrich  against  the  railroad  com* 
pany  for  ejecting  him  from  a  oar  of  the  company  in  which  he  was 
traveling. 

The  plaintiff  was  a  shipper  of  cattle.  On  the  trial  he  testified 
that,  on  the  11th  of  March,  1867,  he  purchased  in  Philadelphia,  a 
ticket,  of  which  the  following  is  a  copy : 

"  Drovbb's  Ticket. 

^*  Not  good  on  the  Philadephia  Express. 
'*  Good  only  in  the  hands  of  Mr.  A.  Dietrich,  for  one  seat  from 

"  Philadelphia  to  Pittsburg. 

"This  ticket  good  only  until  March  16, 1867. 

« Issued  March  10, 1867.  •   S.  H.  Wallace,  AgmtP 

The  ticket  was  stamped  on  the  back : 
«  Penna.  Bailroad,  March  11,  1867.  Philadelphia.** 
He  paid  $5  for  the  ticket ;  the  regular  &re  from  Philadelphia  to 
Pittsburg  being  $1 1.  He  had  bought  such  tickets  or  passes  for  a 
year  before,  but  had  also  bought  tickets  from  Philadelphia  to  Lan- 
caster,  stopped  off  there,  and  then  used  his  pass  from  Lancaster  to 
Pittsburg.  He  had  been  told  by  a  conductor  that  he  must  go  on  a 
continuous  train ;  he  asked  Mr.  Wimer,  a  freight  agent,  whose  busi- 
ness it  was  to  indorse  a  certificate  to  enable  shippers  of  cattle  to  get 
a  drover's  ticket.  He  said  that  '^  it  was  not  intended  for  men  like 
me  who  shipped  every  week  to  buy  one  additional  ticket  for  Phila- 
delphia. I  asked  Mr.  Franciscus  to  indorse  this  ticket  to  stop  off  at 
Lancaster ;  he  said, '  No,  sir.' ''  Plaintiff  had  heard  Mr.  Toung,  the 
conductor,  refuse  a  man  who  had  a  similar  ticket  Young  said  there 
was  an  order  to  that  effect.  After  the  plaintiff  purchased  the 
ticket  on  the  11th,  he  got  on  the  fast  train,  and  came  to  Lancaster; 
theie  he  got  off  and  remained  at  his  home  that  night ;  next  day  he 
took  the  fast  line  at  Lancaster  for  Pittsburg.  Mr.  Young,  the  con- 
ductor, when  he  came  round  for  tickets,  told  plaintiff  he  would  have 
to  get  off  at  Landisville  (the  first  stopping  place  beyond  Lancaster) ; 
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plaintiff  did  not  get  offl  When  the  conductor  came  again,  he  said, 
''You  did  not  get  off  afc^Landisville;''  plaintiff  said,  ^'I  didn't 
intend  to  get  off.''  Young  then  told  the  brakesman  to  put  him  off 
at  Mount  Joy,  the  next  stopping  place.  When  the  train  reached 
there,  the  conductor  told  him  he  was  at  Mount  Joy ;  plaintiff  said, 
if  the  brakesman  put  him  off  he  would  not  resist ;  the  brakesmac 
put  him  off.  Young  told  him  to  get  on  ligain,  and  he  was  carried 
to  Altoona.  Young  there  loft  the  train,  and  it  was  taken  charge  of 
by  another  conductor,  Mr.  Hawkins.  After  the  train  was  on  its 
way,  Hawkins  told  plaintiff  he  could  not  recognize  his  ticket ;  at 
Qalitzin,  on  the  top  of  the  Allegheny  mountain,  Hawkins  put  him 
off.  Plaintiff  got  on  as  the  cars  were  starting.  Hawkins  demanded 
his  fare  which  he  said  he  must  pay  or  he  would  have  to  get  off; 
plaintiff  paid  his  fare  to  Pittsburg.  At  the  close  of  the  testimony, 
\he  defendant  moved  for  a  nonsuit,  which  the  court  directed  to  be 
entered. 

The  plaintiff  removed  the  record  by  writ  of  error  to  the  supreme 
court,  and  assigned  for  error  the  entry  of  the  nonsuit. 

&  H.  Reynolds  and  0.  J.  Dtchey,  for  plaintiff  in  error. 

0.  F.  Breneman  and  ff.  M.  North,  for  defendants  in  error.  Bail- 
way  companies  may  make  reasonable  regulations  for  the  carriage  of 
passengers.  1  Eedf.  on  Railways,  99  el  seq.  (dd  ed.) ;  State  v.  Over- 
ton, 4  Zab.  435 ;  OJieney  v.  TTie  B,  S  M.  Railroad  Co,,  11  Mete.  121 ; 
Bi^ehe  v.  AyreSy  28  Barb.  275 ;  Johnson  v.  Concord  Railroad,  46  N. 
H.  213 ;  0.  a  <6  0.  Railroad  v.  Bartram,  11  Ohio,  S.  B.  457 ;  State  v. 
Oould,  53  Me.  279 ;  Crocker  v.  Railroad  Co.,  24  Conn.  249.  The 
purchase  of  the  ticket  by  Dietrich  created  a  contract  by  which  he 
was  to  be  carried  directly  from  Philadelphia  to  Pittsburg.  The  com- 
pany did  not  contract  to  carry  him  from  point  to  point  on  the  route, 
at  his  pleasure,  until  he  reached  his  destination ;  and  when  he  left 
the  train  at  Lancaster,  he  broke  the  contract 

Agnbw,  J.  This  was  a  judgment  of  nonsuit,  and  the  question  is, 
whether  the  plaintiff's  evidence  disclosed  a  case  for  the  jury.  Deit- 
rich,  the  plaintiff,  was  a  drover,  residing  in  Lancaster  county.  On 
the  11th  of  March,  1867,  he  purchased  a  drovers'  ticket  from  Phila- 
delphia to  Pittsburg,  and  took  passage  on  the  fast  line  on  the 
defendant's  railroad.  At  Lancaster  he  got  off,  and  the  next  da/ 
(the  12th)  he  resumed  his  journey.  When  the  conductor.  Young. 
Vol.  X.  — 90 
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came  along  collecting  fares,  he  declined  the  plaintiff's  ticket,  on  the 
ground  that  he  had  "  stopped  off/'  and  informed  him  snch  were  his 
orders.  Young  told  him  he  must  get  off  at  Landisville.  After 
passing  Landisyille,  finding  him  still  on  the  train,  Young  told  him 
be  must  get  off  at  Mount  Joj.  At  Mount  Joy  the  brakesman  put 
him  off,  but  Young,  who  observed  the  brakesman  taking  him  across 
the  track,  halloed  at  him^  not  to  put  him  off  in  that  way ;  and  told 
Dietrich  to  get  on  again.  He  was  then  cai-ried  to  Altoona,  where 
Young's  portion  of  the  route  ended.  After  leaving  Altoona,  Haw- 
kins, the  conductor  from  Altoona  to  Pittsburg,  came  around,  and 
the  plaintiff  exhibited  his  drover's  ticket  Hawkins  refused  it  and 
put  him  off  at  Oalitzin,  at  the  west  end  of  tbe  mountain  tunnel* 
The  plaintiff  got  on  without  leave,  and  Hawkins  again  refusing  his 
ticket,  the  plaintiff  paid  his  fare  from  Altoona  to  Pittsburg. 

On  his  cross-examination,  the  plainliff  stated  that  Hawkins  was 
not  rude  or  unkind,  and  told  him  it  was  his  duty  to  collect  the  fare 
or  put  him  off.  Dietrich  said  to  him,  **  I  want  this  tested  and  I 
want  you  to  put  me  off  genteelly."  The  question  is,  therefore,  sim- 
ply upon  a  breach  of  the  contract  for  carriage,  and  depends  on  its 
terms.  Before  examining  the  terms  of  the  ticket,  it  is  proper  to 
clear  the  case  of  some  immaterial  matters.  Stress  is  laid  on  the 
statement  of  Wimer,  that  the  restriction  of  stopping  off,  was  not 
intended  for  such  men  as  he,  who  shipped  stock  over  the  road 
every  week.  This  clearly  has  no  influence  whatever  in  ascertaining 
or  interpreting  the  terms  of  the  ticket  he  afterward  purchased 
from  the  proper  ticket  agent  Wimer  was  a  mere  freight  agent, 
whose  duty  had  no  relation  to  the  sale  of  tickets,  but  was  confined 
to  giving  the  required  certificate  to  entitle  Dietrich  to  a  drover's 
ticket  When  Dietrich  went  to  Franciscus,  and  asked  him  to  make 
the  ticket  so  as  to  stop  off  at  Lancaster,  Franciscus  said,  *^  No,  sir." 
He  admits  that  he  knew  of  the  restriction  as  to  stopping  off,  which 
his  request  implies,  and  that  he  had  seen  Young  refuse  another  dro- 
ver's ticket  for  this  cause,  and  that  in  consequence  he  had  been  in 
the  habit  of  buying  a  ticket  from  Philadelphia  to  Lancaster,  when 
he  wished  to  stop  off.  The  restriction,  and  his  knowledge  of  it,  if 
this  were  necessary,  are  plainly  proved  by  himself.  It  is  evident, 
therefore,  that  the  plaintiff  is  thrown  upon  his  ticket  and  the  terms 
it  imports  or  recognises,  as  the  evidence  of  his  right  of  transit  over 
the  defendant's  road.  The  ticket  is  in  these  words:  ^^ Drover's 
ticket    Not  good  on  the  Philadelphia  Express.    Good  only  in  ths 
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hands  of  Mr.  A.  Dietrich  for  one  seat  from  Philadelphia  to  Pitts- 
burg. This  ticket  good  only  an  til  March  16thy  1867.  Issued  March 
11th,  1867.  S.  H.  Wallace,  agent"  On  the  back  is  stamped: 
'<  Penna.  B.  B.  March  11th,  1867,  Philadelphia."  Such  tickets  are 
eyidenoe  of  the  payment  of  the  fare,  and  the  right  of  the  holder 
or  party  named,  as  here,  to  be  carried  according  to  its  terms.  So 
far  as  they  are  expressed,  the  terms  are  binding,  of  coarse,  but  such 
tickets  are  not  the  whole  contract,  which  must  be  gathered,  so  far 
as  not  expressed,  from  the  rules  and  regulations  of  the  company  in 
running  its  trains.  This  is  the  generally  received  doctrine,  with 
the  qualification,  however,  that  these  rules  and  regulations  must  be 
reasonable,  and  not  contrary  to  the  terms  expressed.  See  Johnson 
y.  The  Concord  Railroad  Go.^  46  N.  H.  213,  and  cases  there  cited ; 
Thi  State  y.  Overton,  4  Zab.  435 ;  The  Olev.,  Col  di  Cin,  Railroad 
Co.  y.  8.  H.  Bartram,  11  Ohio,  457 ;  Cheney  y.  The  Boston  dt  Maine 
Railroad  Co.,  11  Mete.  121.  With  the  same  qualification  of  reason- 
ableness it  is  also  well  settled  that  one  who  buys  a  ticket  is  bound 
to  inform  himself  of  the  rules  and  regulations  of  the  compan;  gov- 
erning the  transit  and  conduct  of  its  trains.  Thus,  he  must  ascertain 
the  train  in  which  he  is  to  go,  the  time  of  its  departure  and  arrival, 
its  stopping  stations,  his  right  to  get  off  and  get  on,  to  resume  his 
trips,  eta  See  the  cases,  supra.  If  the  law  were  otherwise,  a  rail* 
road  company  could  not  regalate  the  running  of  its  trains  to  suit 
the  interest  of  the  public  or  of  themselves.  For  this  purpose,  some 
trains  must  be  fast  with  few  stoppages.  Others  must  be  slow,  with 
frequent  stoppages.  Some  mast  be  through  trains  and  others  local 
It  is  very  clear  that  a  passenger  with  a  through  ticket  cannot  require 
a  local  train  to  carry  him  through.  Nor  can  he  require  a  through 
train  to  stop  at  a  way  station  not  in  its  time  table.  Even  having  a 
stop-off  ticket  would  not  increase  his  right  to  require  the  train  to 
stop  at  a  station  not  in  its  time  table. 

It  is  evident  that  if  in  such  cases  the  holders  of  tickets  can  com« 
pel  the  trains  to  alter  regulations,  they  would  be  governed  by  the 
passengers  and  not  by  the  company.  An  excursion  party,  on  this 
principle,  stopping  off  at  will,  would  overcrowd  a  subsequent  train, 
to  the  discomfort  of  the  proper  passengers,  and  to  the  prejudice  of 
the  interests  of  the  company.  The  authorities,  as  well  as  the  reason 
of  the  thing,  show  that  the  company  must  make  its  own  regula- 
tions, and  that  passengers  purchase  their  tickets  subject  to  these 
rules,  and  that  it  does  not  lie  on  the  company  to  bring  home  notios 
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of  them  in  order  to  establish  the  terms  of  the  contract  of  carriage. 
In  thi9  case,  the  testimony  of  the  plaintiff  himself  clearly  shows 
that  his  ticket  did  not  entitle  him  to  stop  off  at  Lancaster,  and  if 
notice  were  necessary  that  he  knew  that  fact.  This  brings  us  now 
to  the  question,  whether  the  face  of  the  ticket,  by  its  terms,  imports 
a  right  to  stop  off  ?  The  first  noticeable  and  very  obrioos  thing  i& 
that  the  terms  on  the  face  of  the  ticket  are  very  restrictive.  It  is 
expressed  to  be  a ''  Drover's  ticket'^  It  cannot  be  used  by  any 
other  than  a  drover.  Then  it  is  not  good  on  the  Philadelphia 
Express;  it  is  ^good  only  in  the  hands  of  Mr.  A.  Dietrich;''  no 
one  else  can  use  it ;  then,  **  this  ticket  is  good  only  until  Uarch  16th, 
1867."  It  is,  therefore,  not  good  after  that  day.  It  is  restrictive 
from  the  beginning  to  the  end,  and  is  wholly  unlike  a  general  ticket 
which  any  holder  may  use,  within  any  reasonable  time,  and  yet, 
even  as  to  such  tickets,  the  authorities  are  clear,  the  right  to  stop  off 
at  intermediate  unnamed  points,  does  not  exist  unless  by  means  of 
stop-off  tickets,  or  the  customary  rules  of  passage.  The  expressed 
terms  of  a  drovers'  ticket  being  all  restrictive  without  exception,  it 
gives  no  countenance  to  an  implied  right  to  stop  off.  The  reason 
is  obvious  also ;  the  ticket  is  sold  at  less  than  half  price ;  that  is, 
this  was  for  five  dollars  instead  of  eleven.  Ite  purpose  is  special,  and 
the  rsstriction  in  time  (until  the  16th  of  March)  was  to  prevsnt 
abuse  of  the  benefit  intended  to  be  conferred  on  a  particular  class  of 
persons. 

With  all  those  restrictions  on  the  face  of  the  ticket,  and  in  full 
view  of  the  purpose  of  the  ticket,  it  is  obviously  impossible  to  inter- 
pret  the  words,  ''good  only  until  March  16th"  into  an  enlargement 
of  the  contract,  so  that  it  shall  read,  contrary  to  the  regulation  of 
the  company,  '*  good  to  travel  every  day,  fipom  day  to  day,  from  the 
11th  to  the  16th  of  March,  by  as  many  trains  from  and  to  every  sta- 
tion at  which  the  trains  stop,  and  by  as  many  stages  as  A.  Dietrich 
may  elect  to  make."  Then,  when  we  come  to  the  marrow  of  the 
ticket,  to  wit,  good  for  "one  seat  from  Philadelphia  to  Pitteburg," 
it  does  not  change  the  purpose  and  restrictive  character  of  it, 
there  is  nothing  in  the  words,  "one  seat"  which  enlarges  the 
meaning,  so  that  the  holder  may  take  seat  after  seat,  train  after 
train,  day  after  day,  and  from  station  to  station,  especially  in  oon> 
travention  of  the  known  regulations  of  the  company  as  to  the  travd 
on  such  tickets.    It  necessarily  follows  that  the  contract  for  ''  one 

t  from  Philadelphia  to  Pitteburg"  must  mean  in  the  train  which 
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the  holder  of  the  ticket  enters  to  be  carried,  and  not  by  train  after 
train,  and  by  broken  stages,  day  after  day.  That  this  is  the  true 
interpretation  of  the  contract  is  decided  in  Stale  y.  Overton,  4  Zab. 
438;  Clev^  Col  <t  Gin.  Railroad  Co.  v.  Bartram,  11  Ohio  St  402 ; 
Johnson  v.  Con.  Railroad  Co.,  46  N.  H.  213  ;  Angell  on  Carriers,  ed. 
1408|  §  609.  No  cases  are  cited  to  the  contrary,  and  we  remember 
none.  The  language  of  C.  J.  Green,  on  this  point,  in  State  v. 
Overton,  is  so  much  to  the  purpose  we  quote  it  "  The  question," 
he  says,  *^  is  obviously  a  question  of  oontract  between  the  passenger 
and  the  company.  By  paying  for  passage  and  procuring  a  ticket 
from  Newark  to  Morristown,  the  passenger  acquired  the  right  to  be 
carried  directly  from  one  point  to  the  other  without  interruption. 
He  aoquired  no  right  to  be  transported  from  one  point  to  another 
upon  the  route,  at  different  times  and  by  different  lines  of  convey* 
ance,  until  the  entire  journey  was  accomplished.  The  company 
engaged  to  carry  the  passenger  over  an  entire  route  for  a  stipulated 
price.  But  it  was  no  part  of  the  contract  that  they  would  suffer 
him  to  leave  the  train  and  resume  his  seat  in  another  train,  at  any 
intervening  point  upon  the  road.''  ^'  If  the  passenger  chose  volun* 
tarily  to  leave  the  train  before  reaching  his  destination,  he  forfeited 
all  rights  under  his  contract  The  company  did  not  engage  and 
were  not  bound  to  carry  him  in  any  other  train,  or  at  any  other 
time,  over  the  residue  of  the  route."  "  This  is  the  clear  legal  effect 
of  the  contract  between  the  company  and  the  passenger  in  the 
absence  of  any  evidence  to  the  contrary.  If  the  passenger  insists 
that  under  his  contract,  by  virtue  of  general  usage,  or  the  custom  oi 
the  road,  he  is  entitled  to  be  carried  at  his  pleasure,  either  by  one  or 
different  trains,  the  burthen  of  proof  was  upon  the  State ;  "  that  ia, 
it  lay  on  tha  passenger,  the  case  being  an  indictment  against  a  con- 
ductor for  a  battery  in  putting  off  a  passenger  unlawfully. 

In  adopting  this  language  of  the  learned  chief  justice  of  New 
Jersey,  we  should  not  omit  to  guard  our  meaning  by  saying  there 
may  be  exceptions  where,  from  misfortune  or  accident,  without  his 
fault,  the  transit  of  a  passenger  is  interrupted,  and  where  he  may 
resume  his  journey  afterward.  In  the  present  case  the  ticket  of 
Dietrich  gave  him  no  right  to  stop  off,  and  the  company,  when  he 
took  his  seat  in  the  train  at  Philadelphia,  having  entered  upon  the 
performance  of  its  contract,  had  a  right  to  continue  its  execution 
without  interruption.  Another  reason  is,  that  fare  covers  the  ordi- 
luggage  of  the  passenger,  entitling  it  to  he  checkod  through 
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to  the  point  of  destination.  But  if  the  passenger  may  stop  off,  ha 
may  demand  his  baggage  at  each  stoppage,  or,  if  it  go  on,  he  will  not 
be  at  the  end  of  the  journey  to  receive  it  The  contract  was,  there- 
fore, broken  by  Dietrich  himself,  when  he  stopped  at  Lancaster  with- 
out permission.  When  he  came  upon  the  train  the  next  day  be 
began  a  new  journey,  and  on  refusing  to  pay  his  fare  he  became  a 
trespasser,  and  was  rightly  put  off  at  Mount  Joy.  But  it  is  argued 
that^  as  he  was  permitted  by  Young  to  re-enter  the  train  and  was 
carried  to  Altoona,  he  acquired  the  right  to  be  carried  to  Pittsburg. 
This  is  erroneou&  When  Dietrich  stopped  at  Lancaster,  his  right 
ot  transportation  under  his  ticket  ended,  as  we  have  seen.  Conse- 
quently, when  he  began  a  new  passage  the  next  day  he  was  lx)und 
to  pay  his  fare.  He  knew  this,  and  that  he  was  put  off  at  Mount 
Joy  because  he  would  not  pay  it.  Therefore,  Young,  as  conductor, 
being  bound  by  the  rules  of  the  company,  not  only  had  no  authority^ 
but  acted  against  his  orders  in  permitting  him  to  return  upon  the 
train  without  payment  of  his  fare.  The  ticket  haying  lost  its  title 
to  be  recognized,  all  that  Young  did,  thereafter,  was  unauthorized, 
and  the  plaintiff  knew  this.  Oleiirly,  no  title  to  be  carried  through 
to  Pittsburg  could  be  acquired  by  Young  re-offering  him  to  ride  with- 
out payment  of  his  fare.  Young  could  not  carry  him,  and  coul  i 
not,  by  his  omission  to  collect  the  fare,  send  him  forward  without 
payment  of  any.  His  yiolation  of  duty,  in  carrying  a  passengei 
without  payment  of  fare,  clearly  could  not  bind  his  successor  upon 
the  remainder  of  the  route.  It  is  very  clear  that,  when  Hawkins 
took  his  place  on  the  train,  between  Altoona  and  Pittsburg,  it  was 
not  only  his  right  but  his  duty  to  demand  the  fare  between  those 
places.  He  found  Dietrich  without  a  ticket  importing  a  right  of 
passage,  and  without  any  evidence  of  payment  of  the  fare.  The  fact 
that  the  company  had  lost  the  fare  from  Lancaster  to  Altoona  by 
Young's  violation  of  duty,  conferred  no  right  of  further  transpor- 
tation, while  Dietrich,  at  every  step  afterward,  was  traveling  with- 
out right,  and  with  Ml  notice  that  he  was  doing  so.  As  remarked 
by  Gray,  J.,  in  Beebe  v.  Ayers,  28  Barb.  278,  the  conduct  of  one 
conductor  in  violating  the  rules  of  his  employers,  could  not  preju- 
dice another  employee  more  faithfhl  than  himself,  who  has  adhered 
to  his  instructions,  and  discharged  his  duties  under  them. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Vvn.  —  In  Mcaure  v.  The  PhUaddphku  etc,  R.  R.Co^S  Am.  Rep.  846 ;  84  Md.  888,  II 
was  held,  that  a  passenirer  having  a  through  ticket  from  New  York  to  Baltimore,  udA 
bftTlDg  entered  upon  the  Journey,  oould  not  '*stop  off"  and  afterward  resume  hW 
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JounMT  on  the  Mine  ticket.  To  the  Bame  effect,  are  Buibe  t.  Ayrm, »  Barb.  9T5;  Bar^ 
KterT.  a0Nn,81ld.666;  Sheddr.  2Yt)v<t  Boston  A.  ii.  Oo^iOVt.  88. 

In  Hamaum  ▼.  if.  F.  Central  A.  A.  Co.,  61  N.  Y.  lOO,  Lott,  Ch.  a,  expreieed  the 
opinion  that  a  paaaage  on  a  tloket  from  one  plont  to  another  must  be  oontlnuous  and 
that  the  holder  of  the  tloket  had  no  riffht  to  stop  at  an  Intermediate  station  and 
renew  the  Journey  on  a  different  train.  But  on  this  point  the  rest  of  the  court 
expressed  no  opinion.  We  have  not  deemed  that  case  of  suiBclent  Importanoe  to 
Include  It  In  this  volume  as  the  only  point  on  which  the  court  passed,  was  as  to  the 
refusal  of  the  judge  to  instruct  the  jury  as  to  certain  evidence  not  affecting  the 
general  question. 

The  supreme  court  of  Illinois  In  ChureMU  t.  The  Chicago  A  AUon  A.  A.  Co^  6  Chicago 
Legal  News,  488,  held  that  the  contract  of  carriage  was  entire,  that  the  company  had 
no  right  to  execute  it  in  fragments,  and  the  right  being  reciprocal,  the  holder  of  a 
ticket  had  no  right  to  demand  a  fragmentary  fulfillment ;  that  the  company  not  being 
bound  to  give  '*stop  over"  tickets,  had  the  right.  If  It  did  give  them,  to  annex  such 
oonditlons  as  it  saw  fit,  and  that  these  conditions  were  binding  upon  the  passenger. 

A  similar  doctrine,  as  to  the  entirety  of  the  contract,  was  held  by  the  New  York 
Ooart  of  Common  Pleas  in  Denny  v.  The  N.  F.  CetUral  A  Hudson  A.  An  8  Alb.  Law  J. 


Mbilt  et  oLy  terre-tenants,  y.  Wood, 

(71  Penn.8t.4S8.) 

Where  land  has  been  conyejred  to  a  partnenAiip  by  deed»  expreflsing  on  iti 
face  that  it  la  to  be  holden  as  partnership  stock,  a  jndgment,  subseqaentlj 
entered  against  an  individual  member,  is  not  a  lien  apon  it,  or  any  interest 
in  it,  so  as  to  preclude  the  firm  from  disposing  of  the  propertj  and  making 
a  title  to  the  purchaser  clear  of  such  incambrance. 

W.  conveyed  iand  to  M.  and  others,  partners  under  the  firm  name  of  M.  &  Co., 
hy  deed  declaring  on  its  face,  that  snch  land  was  to  be  held  bjr  the  grantees 
"  as  partnership  property.*'  Subsequently,  a  judgment  was  recovered  by  W« 
against  one  of  the  partners  for  his  proportion  of  the  parcliase-money,  and 
that  partner  conveyed  liis  interest  in  the  partnership  to  his  copartners, 
who  conveyed  the  whole  property  to  others.  Held,  that  snch  judgment  was 
not  a  lien  upon  the  land  in  the  hands  of  the  terre-tenants. 

Error  to  the  court  of  common  pleas  of  Dauphin  county. 

The  firm  of  James  Wood  ft  Oo.>  being  the  owners  of  certain  real 
estate,  sold  and  conveyed  it,  on  the  22d  of  February,  1864,  to  Henry 
J.  Meily,  J.  P.  Witherow,  John  Meily  and  Lyman  Nutting,  partners 
doing  business  under  the  firm  name  of  '^  Meily  &  Company,"  for 
the  consideration  of  $115,000 ;  the  deed  stating  that  the  property 
conveyed  was  to  be  held  by  the  grantees  "  as  partnership  property." 
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A  mortgage  was  given  by  the  grantees  to  the  grantor  for  a  part  of 
the  purchase-money.  On  the  26th  of  February,  1864,  Witherow, 
one  of  the  grantees  in  the  deed,  gave  W.  a  bond,  with  warrant  of 
attorney,  to  secure  the  payment  of  .$3,760,  being  his  one-fourth 
)>art  of  the  purohase-money  not  included  in  the  mortgage ;  upon 
which  judgment  was  entered  February  27th.  On  the  8th  of  August, 
1866,  Witherow  agreed  to  convey  all  his  interest,  eta,  in  the  part- 
nership, real  and  personal,  to  his  partners,  and  retired  from  the 
firm ;  his  partners  stipulating  to  pay  his  debts,  and  indemnify  him 
against  the  judgment  On  the  13th  of  the  same  month,  Witherow, 
by  deed,  conveyed  his  interest  in  the  land  to  his  former  partners, 
and  they,  on  the  1st  of  May,  1868,  conveyed  the  whole  property  to 
the  defendant,  the  Middletown  &  Lebanon  Iron  Company.  In  June, 
1868,  Charles  A.  Wood  and  others,  survivors  of  the  firm  of  James 
Wood  &  Co.*  issued  a  scire  facias  upon  the  judgment  against 
Witherow,  with  notice  to  the  Meilys  &  Nutting,  partners  as  Meily 
&  Co.,  and  the  Middletown  &  Lebanon  Iron  Company,  terre-tenants. 

On  the  trial,  the  court  instructed  the  jury  to  find  a  verdict  against 
Witherow,  for  the  amount  of  the  original  debt  and  interest,  after 
allowing  a  credit  of  $1,000,  and  to  continue  the  lien  for  another 
period  of  five  years ;  also,  to  find  that  the  judgment  was  a  lien 
against  the  property  of  the  terre-tenants.  The  question,  whether 
the  judgment  was  a  lien  on  the  property  in  the  hands  of  the  terre- 
tenants,  was  reserved  by  the  court 

The  jury  found  a  verdict  for  the  plaintiff,  for  $3,891.25,  *'  as  against 
James  P.  Witherow,  the  defendant ;  and  also  against  John  Meily, 
Lyman  Nutting  and  Henry  J.  Meily,  and  the  Middletown  &  Lebancm 
Iron  Company,  the  terre-tenants,  for  like  sum,  and  that  the  lien 
of  said  judgment  is  continued  as  to  the  defendant  and  the  terre- 
tenant'' 

Subsequently  the  court  entered  judgment  for  the  plaintiffs,  on 
the  verdict,  upon  the  reserved  question. 

The  terre-tenants  removed  the  case  to  the  supreme  court,  and 
assigned  for  error :  1.  That  the  court  erred  in  instructing  the  jury  to 
find  that  the  judgment  was  a  lien  against  the  property  of  the  terre- 
tenants;  2.  In  giving  judgment,  in  favor  of  the  plaintiffs,  on  the 
reserved  point. 

J,  Funck,  for  plaintiffs  in  error.  Real  estate  conveyed  to  be  held 
as  partnership  property  is  personal  estate.    McDermot  v.  Laurefice, 
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7  S.  &  B.  440;  Riphy  v.  WaUrworthy  7  Yes.  425;  Hale  7  Uenrie^  % 
Watts,  145 ;  Kramer  ▼•  Arthurs,  7  Barr,  171 ;  Lancaster  Bank  y. 
Myley,  1  Harris,  549 ;  Erwin's  Appeal,  3  Wright,  535 ;  AbioWe 
Appealy  14  id.  237. 

B.  F.  Etter  and  J*  W.  Simonton,  for  defendants  in  erroi  A 
judgment  is  a  lien  on  every  kind  of  equitable  interest  in  land,  and 
on  every  kind  of  right  therein  vested  iu  the  debtor,  at  the  time  of 
the  judgment  Garkhuff  t.  Anderson,  3  Binnej,  5 ;  Carneghan  y. 
Brewster,  2  Barr,  42 ;  Hiomas  v.  Simpson,  3  id.  69 ;  Foster's  Appeal^ 
id.  79 ;  Ely  v.  Beaumont,  5  S.  &  B.  126 ;  Richter  v.  Seliri,  8  id.  440. 
In  equity,  real  estate  held  and  used  as  partnership  property,  is  sub* 
ject  to  the  payment  of  partnership  debts  in  preference  to  the  claims 
of  separate  creditors.  For  the  purpose  of  this  equity,  only,  must 
such  real  estate  be  treated  as  personalty ;  for  every  other  purpose,  it 
is  and  remains  real  estate,  subject  to  all  the  rules  and  laws  in  relation 
thereto.  1  Scribner  on  Dower,  547,  eta  (3d  ed.) ;  1  Washburne  on 
Beal  Estate,  573,  eta ;  Cookson  v.  Cookson,  8  Simons,  529 ;  Buckley 
V.  Buckley,  11  Barb.  43 ;  Wilcox  v.  Wilcox,  13  Allen,  252 ;  Over- 
kolfs  Appeal,  2  Jones,  222 ;  Lancaster  Bank  v.  Myley,  1  Harris, 
544;  Erwi7i's  Appeal,  3  Wrigbt,  535;  1  Am.  Lead.  Gas.  497,498; 
1  Lead.  Cas.  in  Eq.  3  (Am.  ed.)  240 ;  Sliearer  v.  SJiearer,  98  Mass. 
107;  BlacJ^s  Appeal,  8  Wright,  503;  Roop  v.  Rogers,  5  Watts,  193; 
King's  Appeal,  9  Barr,  124;  Goovet^s  Appeal,  5  Casey,  14;  Doner  v. 
Stauffer,  1  Penn.  198 ;  Deal  v.  Bogue,  8  Harris,  234 ;  Lothap  t. 
Wightman,  5  Wright,  304 ;  Smith  v.  Emerson,  7  id.  461. 

Sharswood,  J.  There  are  several  important  and  interesting 
questions  considered  and  discussed  in  the  able  opinion  of  the  learned 
judge  below,  which  we  do  not  intend  to  examine  and  decide  here. 
We  mean  to  confine  ourselves  to  the  precise  point  presented  upon 
the  record.  Whether,  when  all  the  trusts  of  a  partnership  have  been 
accomplished,  the  partnership  debts  all  paid,  the  business  of  the 
firm  all  settled,  and  all  other  assets  divided  .imong  the  partners, 
land  which  formed  part  of  the  stock,  but  which  remains  unconverted, 
shall  thenceforth  be  treated  as  real  estate,  be  subject  to  dower, 
descend,  and  be  liable  to  the  lien  of  mortgage  and  judgments  against 
the  individual  partners,  are  questions  which  clearly  do  not  arise  in 
this  case,  and  will  most  properly  be  decided  when  they  do  so  arise. 
The  simple  and  only  question,  as  we  view  it,  on  this  record,  is  thiB : 
Where  land  has  been  conveyed  by  deed,  duly  recorded,  to  a  partner- 
VoL.  X.  —  91 


722  PENNSYLVANIA, 


MeUj  ▼.  Wood. 


ship,  expressing  on  its  face  that  it  is  to  be  holden  as  partnership 
stock,  is  a  judgment  against  an  individual  member  entered  up 
immediately  after  it,  a  lien  upon  it  or  any  Interest  in  it,  so  as  to 
preclude  the  firm  from  disposing  of  it  and  making  a  title  to  the  pur- 
chaser clear  of  such  an  incumbrance.  Here  the  land  was  conyeyed 
to  Meily  &  Co.  by  indenture,  dated  February  22,  1864,  recorded 
February  27, 1864,  expressed  on  its  face  to  be  as  partnership  prop- 
erty. On  the  25th  of  February,  1864,  judgment  .was  entered 'up  in 
favor  of  the  grantors  in  that  conveyance,  against  Witherow,  one  of 
the  members  of  the  firm  of  Meily  &  Go.  There  can  be  no  doubt 
that  the  firm  of  Meily  &  Go.  was  then  in  full  operation  as  a  firm, 
that  at  that  time  the  land  was  to  be  regarded  as  personal  property, 
to  be  applied,  according  to  the  equities  between  the  parties,  to  the 
payment  of  partnership  debts,  in  the  first  instance,  and  that  the 
interest  of  each  partner  was  the  same  as  his  interest  in  any  other 
kind  of  stock,  such  as  goods  and  taierchandise,  bills  receivable  and 
book  debts  —  namely,  an  interest  in  what  should  appear  upk)n  a 
final  settlement  to  be  due  to  him.  If  the  separate  creditor  should 
sue  out  an  execution  on  his  judgment,  that  is  all  the  sheriff  could 
sell  —  an  interest  not  in  realty  but  in  personalty  —  namely,  the  bal- 
ance due  to  his  debtor  upon  final  settlement,  with  the  right  by  bill 
in  equity  to  compel  such  a  settlement.  All  this  cannot  be  contro* 
verted,  and  these  principles  seem  to  be  decisive  of  this  cause.  There 
are,  however,  at  least  three  cases  in  which  the  very  point  now  before 
us  has  arisen  and  been  expressly  decided  in  this  court,  that  a  judg- 
ment against  an  individual  partner  in  such  a  case  is  no  lien  on  the 
land,  nor  upon  any  interest  in  it.  The  first  of  these  is  Kramer  v. 
ArthurSy  7  Barr,  165.  That  was  a  partnership  to  buy  and  sell  land. 
The  legal  title,  it  is  true,  was  in  Wetmore  and  Havens,  but  in  trust 
for  the  partnership.  That,  however,  was  clearly  immaterial,  as  no 
one  doubts  that  in  Pennsylvania  a  judgment  against  a  cestui  que 
trust  is  a  lien  against  his  equitable  estate.  The  deed  might  just  as 
well  have  been  made  directly  to  all  the  persons  composing  **'  The 
Pittsburg  Land  Gompany,"  which  was  an  unincorporated  society  or 
partnership.  There  a  judgment  against  two  of  the  partners  was 
decided  not  to  be  a  lien.  It  was  held,  that  as  the  ownership  of  such 
a  partner  is  not  the  estate  of  a  tenant  in  common  ir  the  lands,  but 
a  resulting  interest  in  the  proceeds,  it  is  not  boun  1  by  a  judgment 
for  his  separate  debts,  though  it  is  bound  by  a  judgment  for  e.  part* 
uership  debt    ''  When  land/'  says  Mr.  Ghief  Justice  Oibsok,  deliv 
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ering  the  opinion  of  the  oonrt,  ^  is  broaght  into  a  oonoem  as  stook, 
it  is  as  between  the  partners  and  a  person  who  has  knowingly  dealt 
with  one  of  them  for  it,  to  be  treated  as  personal  estate  belonging, 
not  to  the  partners  indiyidually,  but  to  the  company  eollectively.'' 
♦  •  ♦  "In  Allison  v.  Wilson's  ExeciUors,  13  S.  &  B.  330,  and 
Morrow  v.  Brsnixer,  2  Sawle,  188/'  he  continues, ''  it  was  ruled  that 
when  a  party  is  entitled  merely  to  the  proceeds  of  land  when  sold, 
he  has  no  estate  in  the  realty,  which  can  be  bound  by  a  judgment 
or  sold  on  an  execution  against  him.  The  present  is  a  stronger 
case;  for  so  to  interpret  such  a  contract  as  to  allow  each  member  of 
the  company  to  have  a  specific  interest  in  the  lands,  which  might 
be  clogged  by  the  liens  or  attachment  of  his  separate  creditors, 
would  defeat  the  very  end  of  the  association.  I  grant  that  a  sale  on 
a  judgment  against  the  company  by  a  partnership  creditor,  would 
pass  its  lands,  no  matter  whether  as  such  or  as  chattels ;  but  by  no 
device  can  a  separate  creditor  of  a  partner  take  any  part  of  his  share 
out  of  the  capital  stock  and  apply  it  to  the  satis&ction  of  his  debt,. 
or  sell  any  thing  but  his  contingent  share  of  the  profits  and  ?tock 
at  the  settlement  of  the  partnership  account,  and  as  that  is  peison* 
alty,  it  cannot  be  bound  by  a  judgment"  Accordingly,  it  was  held 
that  a  sheriff's  vendee  on  an  execution  against  such  sepaiate  part- 
ners, could  recover  nothing  against  a  subsequent  purchaser  of  thtt 
interest  of  the  firm,  not  under  a  judgment  against  the  firm,  but 
from  the  agents  or  trustees,  with  full  notice  of  the  trust.  If  this  is 
not  a  case  directly  in  point,  and  on  all-fours  with  that  presented 
upon  this  record,  it  is  not  easy  to  perceive  how  there  can  be  such  a 
thing.  According  to  its*plain  principles  and  ruling  —  not  the  mere 
dicta  of  the  chief  justice  —  if  the  Woods  had  sued  out  execution 
against  Witherow  and  sold  his  interest,  the  sheriff 's  vendee  could 
have  recovered  nothing  against  the  Lebanon  &  Middletown  Iron  Com- 
pany. How,  then,  can  it  be  now  adjudged  to  be  a  lien  on  the  land 
purchased  by  them  from  the  firm,  and  conveyed  to  them  by  deed, 
dated  May  1, 1868?  To  the  same  effect  is  Lancaster  Bank  v.  Myley, 
1  Harris,  544,  where  it  was  held  that  when  real  estate,  purchased  by 
partners,  paid  for  with  partnership  funds,  conveyed  to  them  &8 
partners,  and  the  deed  duly  put  on  record,  is  sold  under  a  mortgage 
subsequently  executed  by  them  as  partners  under  the  firm  name, 
which  has  been  duly  recorded,  the  proceeds  of  such  sale  are  payable 
to  the  mortgagees,  to  the  exclusion  of  a  previous  judgment  obtained 
igainsl  one  of  the  partners.    Now,  if  the  rxortgagees  took  clear 
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of  any  lien  of  the  preTions  judgment,  aarelj  a  pnrohaser  is  in  no 
worse  plight  It  can  make  no  difference  that  theae  mortgageeB  were 
partnership  creditors,  for  the  power  of  the  firm  to  sell  its  stock  to 
pay  its  joint  creditors,  is  as  clear  as  its  power  to  mortgage;  nor  is  a 
purchaser  bound  to  see  to  the  application  of  the  porchase-m'^ney. 
It  is  manifest  that  if  they  conld  not  sell  clear  of  the  lien  of  the  sepa- 
rate judgment,  they  could  not,  practically,  sell  at  all ;  for  a  purchaser 
would  not  be  bound  to  accept  a  title  so  incumbered,  and  either  the 
judgment  must  be  paid  and  satisfied,  or  the  purchaser  indemnified, 
if  he  should  please  to  accept  such  indemnity.  Brwin'a  Appeal,  3 
Wright,  535,  is  another  case  in  point.  There  a  purchase,  by  one 
partner  in  his  own  name  with  the  funds  of  the  firm,  was  held  to  be 
a  resulting  trust  for  the  pai'tnership,  within  the  exception  of  the 
Statute  of  Frauds.  Surely,  it  can  make  no  difference  that  the  legal 
title  was  in  Meyers  ;  the  equitable  estate  of  Imhofii  in  the  land,  if 
he  had  any  interest,  was  subject  to  the  lien  of  judgment  Yet  a 
judgment  against  Imhoff  was  held  to  be  no  lien,  and  subsequent 
judgments  against  the  firm  to  be  entitled  to  priority.  '^  With  the 
intention,''  says  Mr.  Justice  Strong,  ^^  to  buy  for  the  firm,  with 
nothing  to  indicate  a  severance  of  interests,  and  with  the  fact  that 
the  joint  funds  paid  for  the  lot,  it  must  be  that  the  beneficial  inter* 
est  was  in  the  firm  as  such.  Upon  what  ground,  then,  was  the 
judgment  of  Ditmar  against  Imhofl  a  lien  ?  He  could  only  have 
sold  the  interest  of  Imhofl  in  the  firm,  and  that  was  personal,  not 
subject  to  a  lien." 

If,  then,  at  the  time  the  judgment  of  the  Woods  against  Withe- 
row  was  entered  up,  he  had  no  interest  in'  the  land  upon  which  the 
judgment  could  attach  as  a  lien,  what  was  there  to  put  upon  the 
purchaser  the  duty  of  inquiring  whether  it  had  subsequently 
become  such  by  the  winding  up  of  the  firm,  and  the  payment  of  the 
partnership  debts,  conceding,  for  the  sake  of  the  argument,  such 
winding  up  to  produce  the  effect  as  between  the  partners  and  their 
creditors,  alienees,  heirs,  etc.,  of  reconverting  the  partnership  stock 
from  personalty  back  to  realty  ?  How  is  the  purchaser  to  be  affected 
by  that  fact,  without  evidence  of  notice  of  it  ?  And,  indeed,  how  can 
he  be  affected,  even  by  notice  ?  Such  reconversion  cannot  be  held 
to  have  a  retroactive  effect  It  was  expressly  decided  by  this  courti 
in  Burr  v.  Sim,  1  Whart  252,  where  land  had  been  converted  into 
personalty  by  the  absolute  direction  of  a  testator,  and  the  legateei 
of  the  proceeds  afterward  elected  to  take  the  land  as  iaud,  that  such 
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deotion  was  a  new  acquisition,  not  derived  from  the  testator^  but 
by  their  own  act  as  a  new  purchase. 

Judgments  in  Pennsylvania  are  not  liens  upon  after-acquired  lands, 
Doi  after-acquired  interests  in  laud.  There  was  nothing  to  call  the 
attention  of  the  purchaser  to  any  other  point  of  time  than  the  date 
of  t(ie  judgmojit.  There  was  no  subsequent  revival  against  Withe- 
row  before  the  purchase.  There  is  no  analogy  in  the  oast  of  the 
vendor  of  land.  It  is  true,  that  in  equity,  that  is  in  some  respects 
a  conversion,  but  the  legal  title  of  the  vendor  remains  in  the  laud 
as  the  means  of  inforcing  the  payment  of  the  2)urchase-moncy,  and 
that  title  is  subject  to  the  lien  of  judgments.  So,  a  judgment  against 
a  vendee,  who  has  an  equitable  title,  attaches  to  and  binds  the  legal 
title  subsequently  acquired  by  him.  But  there  is  not  in  this  case 
what  is  termed  an  out-and-out  conversion,  unless  the  purchase- 
money  was  fully  paid.  There  is  such  an  out-and-out  conversion 
when  a  sale  is  directed  absolutely  by  deed  or  will,  for  equity  will 
oonaider- that  aa  actually  done  which  is  agroed  or  directed  to  be 
done.  So,  in  the  case  of  land  agreed  to  be  made  partnership  stock, 
there  is,  of  necessity,  an  out-and-out  conversion.  It  would  not  answer 
the  purposes  of  such  stock,  if  one  partner  could  incumber  it  by  a 
judgment  against  his  separate  interest  If  such  incumbrance 
is  a  lien,  it  must  in  the  nature  of  a  lien  be  so  from  its  date, 
and  prevent  the  partnership,  either  by  sale  or  incurring  debts,  from 
disposing  or  incumbering  the  subject  to  the  injury  or  prejudice  of 
the  holder  of  the  lien.  This  is  the  quality  of  the  very  essence  of  a 
lien,  without  which  it  is  none.  I  do  not  deem  it  necessary  to  elabo- 
rate the  argument  further.  We  think  that,  both  on  principle  and 
authority,  the  Middletowu  and  Lebanon  Iron  company,  the  terre- 
tenants,  by  their  deed  from  Meily  &  Co.,  took  the  land  entirely  clear 
of  any  lien  by  the  judgment  of  the  Woods  against  Witherow,  and  ao 
far  as  the  judgment  below  is  that  such  judgment  is  a  lien  against 
the  terre-tenants,  it  is  erroneous  and  must  be  reversed*  The  judg- 
ment of  revival  against  Witherow,  of  course,  stands. 

The  judgment  in  favor  of  the  plaintiffs  below,  (in  the  reserved 

point,  that  the  judgment  is  a  lien  on  the  real  estate  in  the  hands  ol 

the  terre-tenants,  is  reversed,  and  now  judgment  is  entered  in  favoi 

of  the  said  terre-tenants. 

So  ordered. 
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Bjlbsbr  $t  oL,  plaintiffB  in  error^  v.  Thb  Baltimobb  ft  Ohio  Kuu 

ROAD  COMPAKT. 

(M  Ohio  St.  4ft.) 

General  average — eeamen's  wigee,  eic, 

BeIMII0M  laeamd  for  seamen's  wages  and  sabeistenoe  are  Items  of  ehaifs 
proper  to  be  induded  in  the  adjastment  of  general  aTerage. 

Errob  to  the  saperior  court  of  Cincinnati. 

In  Deoember,  1863,  the  defendant,  with  others,  shipped  at  Gin* 
cinnati,  on  board  the  steamboat  Prima  Donna,  of  which  Barker^ 
Hart  &  Oook  were  the  owners,  a  cargo  destined  for  Wheeling.  On 
the  passage  the  vessel  struck  a  coal  barge,  which,  without  the  knowl- 
edge of  the  pilot,  had,  on  the  day  previous,  been  sunk  in  the  main 
or  usual  channel  of  the  Ohio  river.  The  collision  was  without 
fault  or  negligence  on  the  part  of  the  ofl9cers  or  crew  of  the  vessel 
The  steamer  springing  a  leak,  was  ran  ashore,  where  she  filled  and 
sunk.  To  preserve  the  cargo,  a  portion  thereof  was  discharged  upon 
the  shore,  and  another  portion  removed  to  the  upper  deck,  and  the 
steamer  raised.  The  agent  of  the  defendant,  the  railroad  company, 
tendered  freight,  and  demanded  its  portion  of  the  cargo.  The  mas- 
ter of  the  vessel,  claiming  that  it  was  a  case  of  general  average^ 
asserted  his  right  to  retain  possession  of  the  cargo  as  security  for  th6 
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payment  of  the  company's  ratable  contribution.  The  agent  of  the 
railroad  company  disputed  the  claim,  bat,  in  order  to  obtain  possos- 
rion  of  its  portion  of  the  cargo,  deposited  with  the  master  $1,513.15, 
which  was  its  estimated  proportion  of  the  general  average,  and, 
together  with  the  other  parties  in  interest,  entered  into  an  average 
bond,  reciting  the  circumstances  attending  the  casnalty,  and  that 
certain  disbursements  and  expenses  had  been,  or  might  thereafter  be, 
incurred  tor  the  joint  and  general  benefit  of  all  the  property  jeopar« 
dized,  or  the  recovery,  preservation  and  protection  jointly  of  the  ves- 
sel. Cargo  and  freight  The  parties  to  the  bond  then  covenanted 
and  agreed,  jointly,  one  with  the  other,  and  each  one  for  himself,  to 
pay  on  demand  their  respective  proportions  of  any  and  all  said  dis- 
bursements and  expenses  as  should  api)ear  to  l>e  legally  due  from 
them,  pro  rata,  or  according  to  the  amounts  of  their  resi^ective 
interests  in  the  vessel,  cargo,  freight  or  other  interests  involved, 
and  that  John  Townley,  a  legal  and  competent  adjuster  of  marine 
losses,  be  appointed  such  adjuster  in  the  case,  by  whose  adjustment, 
ajiproved  by  the  board  of  underwriters  of  Cincinnati,  they  agreed  to 
abide. 

Under  this  agreement,  an  adjustment  of  losses  and  expenses  was 
duly  made  and  reported,  amounting  to  $2,485.93,  of  which  the  rat- 
able proportion  assessed  against  the  railroad  company  was  $1,240.30. 
Barker,  Hart  &  Oook  tendered  to  the  railroad  company  the  differ- 
ence between  their  deposit  and  the  assessment.  The  company 
refused  to  accept  the  same,  and  brought  this  action  in  the  superior 
court  of  Cincinnati,  to  recover  the  whole  deposit  Barker,  Hart 
&  Oook,  by  their  answer,  insisted  that  the  facts  presented  a  case  of 
general  average,  and  that  the  adjustment  was  regularly  made,  etc. 

On  the  hearing,  the  superior  court  ordered  that  all  items  for  the 
subsistence  and  wages  of  the  master  and  crew  of  the  vessel,  during 
the  detention  and  repair  thereof,  should  be  struck  from  the  HUHwer 
and  the  report  of  adjustment,  and  gave  judgment  for  the  railroaul 
company  in  the  sum  of  $754. 

The  finding  and  judgment  of  the  court  at  special  term  were,  on 
error,  aflkmed  at  general  term;  and  the  defendants  brought  a  writ 
of  error. 

Lincoln^  8mUh,  Wamock  A  St&phens,  for  plaintifb  in  error. 
W  M.  Bamtejf,  for  defendant  in  error. 


7^ omo> 
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WsBT,  J.  The  issue  nused  by  this  record  preeents  the  flingla 
qnestioii,  whether  expenses  incurred  for  seamen's  wages  and  sab> 
sistenoe  are  items  of  charge  proper  to  be  included  in  the  adjustment 
of  general  average  t 

The  court  below  held  that  the  disaster  to  the  Prima  Donna 
raised  a  case  for  average  contribution ;  to  which  holdings  no  excep- 
tion was  interposed^  and  hence,  its  propriety  is  not  now  a  question 
before  us.  But  in  estimating  the  amount  of  contribution  to  which 
the  owners  of  the  yessel  were  entitled,  charges  for  seamen's  wages, 
and  subsistence  were  excluded,  on  the  authority  of  Perry  y.  Oliio 
Ins.  Oo.,  5  Ohio,  805 ;  Oaxeam  y.  Cincinnati  Ins.  Go.^  6  id.  71,  and 
Webh  y.  Protection  Ins,  Oo.,  id.  456.  On  exception  to  which  excln-; 
sion,  this  cause  is  brought  here. 

These  early  decisions  foUawed  the  rule  then  recognized,  and  prob-^ 
ably  still  adhered  to,  by  the  English  courts.  But  they  are,  aa 
intimated  by  the  learned  judge  who  announced  the  opinion  of  the 
superior  court,  at  yariance  with  the  settled  law  on  the  subject  in 
this  country,  and  should  be  modified  to  harmonise  therewitib,  and; 
with  the  modem  maritime  usages  of  western  navigators  and  undern 
writers. 

We  cannot  perceive  why,  on  principle,  expenses  for  seamen *8 
wages  and  subsistence,  incurred  pending  an  extraordinary  peril 
should  not  be  treated  as  extraordinary  sacrifices..  We,  therefore, 
think,  the  American  doctrine,  as  laid  down  by  elementary  writers, 
and  generally  recognized  in  the  adjudicated  cases,  maintains  the  betr 
ter  rule.  Abbott  on  Shipping,  601 ;  Barnard  ei  dL  v,  Adams  etal 
10  How.  (U.  a)  307 ;  The  Star  ef  Hope^  9  WalL  id.  236.  In  the 
case  last  cited,  the  court  say :  ^'  Whatever  the  injury  to  the  ship  may 
be,  and  whether  it  arose  firom  the  act  of  the  master  In  voluntarily 
sacrificing  part  of  it,  or  in  voluntarily  stranding  the  vessel,  the 
wages  and  provisions  of  the  master,  officers,  and  crew  Arom  the  time 
of  putting  away  for  the  port  of  succor,  and  every  expense  neoes- 
sarily  incurred  during  the  detention,  for  the  benefit  of  all  concerned, 
are  general  averagb.^ 

Regarding  the  early  decision  of  this  court  above  cited  as  excep- 
tional, they  are  so  far  modified  as  to  bring  the  law  of  this  State  into 
harmony  with  the  current  of  American  authority. 

The  judgments  of  the  superior  court,  at  genend  and  qieoial  term, 
will  be  reversed,  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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plaintiff  in  error,  t.  Smith. 

(S  Ohio  81.  ST.) 
BiUlroad  company — liability  Jot  injuries  to  lrespa$nng  aninuUi, 

AKnough  a  nllroiad  oompaDj  has  the  right  to  the  free  and  anohetracted  ase 
of  itB  track/ and  the  panmoant  dnty  of  its  employees  is  the  protection  of 
the  train  and  the  passengers  and  property  therein  ;  yet  such  employees  are 
bound  to  use  ordinaiy  care  and  diligence,  so  as  not  unneeessarUy  to  injare 
the  property  of  others. 

Thus  where  horses  strayed  from  the  inclosure  of  their  owners,  upon  a  railroad 
track  and  were  killed  by  a  passing  train :  Held^  that  if  the  servants  of  the 
company,  in  diarge  of  the  train,  ooald,  by  the  exercise  of  ordinary  care,  liave 
seen  and  saved  the  horses,  they  were  boond  4o  do  so ;  and  that  the  fact  that 
the  road  was  fenced,  at  the  pUce  of  collision,  did  not  excuse  the  engineer 
fiom  keeping  a  lookont  ahead  of  the  train.    {See  note,  p.  782.) 

Erbob  to  the  court  of  common  pleas  of  Fayette  county,  reserved 
in  the  district  court 
The  material  facts  are  set  forth  in  the  opinion  of  the  court 

J.  D.  Wallace,  for  plaintiff  in  error. 

R.  A.  Harriion,  for  defendant  in  error. 

WHiTBy  J.  The  plain  tiff  below,  Richard  Hmith,  snee  the  defendant 
below,  the  Cincinnati  and  Zanesville  Railroad  Company,  to  recover 
the  value  of  two  horses,  alleged  to  have  been  killed  through  the 
Diligence  of  the  servants  of  the  defendant,  in  operating  one  of  its 
trains.  The  inclosnre  of  the  plaintiff  adjoined  the  railroad  of  the 
defendant;  and  from  this  inclosure»  on  the  night  on  which  the 
horses  were  killed,  they  escaped  on  to  the  railroad. 

On  the  trial,  questions  arose  as  to  the  brsachy  character  of  the 
horses,  and  as  to  the  insufficiency  of  the  fences  separating  the  in- 
olosore  firom  the  railroad.  The  defendant  claimed  that,  oonsidering 
the  character  ot  the  horses,  and  the  character  of  the  fence,  the  plain- 
tiff was  guilty  of  contributory  negligence,  and^  therefore,  coold  not 
reooTer.  But  these  questions  were  properly  submitted  to  the  jury, 
who  must  hare  found  that  the  plaintiff  was  not  guilty  of  the  neg« 
tigenoe  imputed  to  him. 
Vol.  X.  —  92 


m OHIO. 

ThftCindnnatl  aad  ZuieBTilla  Ballraad  Go.  t.  SmitlL 

The  whole  charge  is  set  out  in  the  bill  of  exceptions.  Considering 
its  several  parts  in  connection,  and  giving  to  the  whole  a  fair  oon- 
stmctiony  we  deem  it  necessary  only  to  notice  two  particulars,  in 
which  it  is  objected  to. 

These  are:  1.  Whether  the  fact  that  the  horses  were  trespassing 
on  the  track  excused  the  servants  of  the  defendant  firom  the  exer- 
cise of  ordinary  care ;  and,  2.  Whether  that  fact,  and  the  additional 
one  that  the  road  was  fenced,  excused  the  engineer,  as  respects  the 
owner  of  stray  animals,  from  looking  ahead  to  see  whether  such 
animals  were  on  the  track  or  not 

In  regard  to  the  first  of  these  particulars,  it  is  contended,  on 
behalf  of  the  railroad  company,  that,  as  the  horses  were  trespassing 
on  the  railroad,  the  company  was  exempt  from  using  ordinary  care 
to  save  them,  and  that  it  was  only  liable  for  what  is  called  gross 
negligence.  • 

The  court  instructed  the  jury  that  the  defendant  had  the  right  to 
the  free  and  unobstructed  use  of  its  railroad  track,  and  that  the 
paramount  duty  of  its  employees  was  the  protection  of  the  paasen- 
gers  and  property  in  the  train,  and  the  train  it^self.  But,  this  being 
their  paramount  duty,  they  were  bound  to  use  ordinary  care  and 
diligence,  so  as  not  unnecessarily  to  injure  the  property  of  others. 

We  think  the  charge  stated  the  law  correctly.  We  see  no  good 
reason,  in  principle,  why  a  party,  so  far  as  may  be  consistent  with 
the  full  enjoyment  of  his  own  rights,  ought  not  to  use  ordinary  can 
BO  as  not  unnecessarily  to  injure  the  property  of  others. 

It  is  true,  the  rule  contended  for  by  the  counsel  of  the  plaintiff  in 
error,  is  sustained  by  a  number  of  authorities.  But  the  later  and 
better  considered  cases  are  to  the  contrary.  Ittitwis  Central  S.  R, 
Go.  V.  Middhswarth,  46  IlL  494 ;  Bemis  v.  Conn^  eic^  R.  R.,  42  Vt 
375 ;  S.  0.,  1  Am.  Bep.  339;  Isbeil  v.  M  F.  R.  R.  Co.,  27  Gonn.  393 ; 
Bedfield's  Amer.  Bailway  Oases,  355, 356. 

The  rule  contended  for  has  never  been  adopted  in  this  State.  It 
is,  moreover,  as  respects  railroad  companies,  inconsistent  with  our 
statute  law  on  the  subject    S.  &  0.  331. 

The  facts  in  the  case  of  the  C.  H.  d  D.  R.  R.  Co.  y.  Watersan  d 
Ktrky  4  Ohio  St  424,  cited  and  relied  upon  by  the  counsel  of  the 
plaintiff  in  error,  were  different  from  those  in  the  case  now  before 
us,  and  we  do  not  regard  the  rule  there  laid  down,  as  to  the  liability 
of  the  company  in  that  case,  as  applicable  to  this. 

From  what  has  been  said  of  the  charge  in  the  ftrat  partioiilaf 
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named,  itwoald  seem  to  follow  that  it  is  unobjectionable  as  rospecta 
the  second.  If  it  was  the  dnty  of  the  serrants  of  the  company,  so 
far  as  was  consistent  with  their  other  and  paramount  duties,  to  use 
ordinary  care  to  avoid  injuring  animals  on  the  track,  they  were,  of 
course,  bound  to  adopt  the  ordinary  precautions  to  discover  danger, 
as  well  as  to  avoid  its  consequences  after  it  became  known. 

The  fact  that  the  road  was  fenced,  at  the  place  of  collision  with 
the  horses,  was  a  circumstance  to  be  considered  in  connection  with 
the  other  circumstances  of  the  case,  in  determining  whether  the 
engineer  was  guilty  of  negligence  in  not  looking  ahead  and  discover- 
ing the  danger  in  time  to  avoid  it.  The  tact  that  the  road  was 
fenced  rendered  it  less  probable  that  wandering  animals  would  be 
3n  the  track;  but  it  cannot  be  said  that  the  engineer,  as  a  matter  of 
law,  by  reason  of  the  fences,  was  wholly  excused  from  keeping 
a  lookout  ahead  of  the  train. 

If  the  servants  of  the  company,  in  charge  of  the  train,  having 
due  regard  to  their  duties  for  the  safety  of  the  persons  and  property 
in  their  charge,  could,  by  the  exercise  of  ordinary  care,  have  seen 
and  saved  the  horses,  we  think  they  were  bound  to  have  done  so, 
Bemis  v.  Conn,y  eic,  R,  A.,  supra ;  Louis,  and  Nash.  R,  R.  Co,  v. 
Wainscott,  3  Bush,  149.  , 

John  Millikan  was  called  as  a  witness  by  the  plaintiff  below,  and 
was  interrogated  as  an  expert  He  had  been,  prior  to  beiug  called 
as  a  witness,  in  the  employment  of  the  defendant,  several  years,  in 
different  capacities,  flrom  brakeman  to  conductor  of  a  passenger 
train;  he  was  engineer  on  the  day  freight,  and  well  acquainted 
with  the  defendant's  road  at  the  place  where  the  horses  were  killed. 
After  testifying  as  to  the  number  of  brakemen  usually  on  the  trains 
run  by  him  on  defendant's  road,  and  in  regard  to  the  number  of 
brakeman  required  on  a  train  of  ten  or  twelve  cars,  and  their  proper 
positions,  respectively,  the  plaintiff's  counsel  asked  him  the  follow- 
ing question : 

''  If  a  loaded  train  of  ten  or  twelve  cars  is  running  at  the  rate  of 
twelve  or  fifteen  miles  per  hour  between  stations,  and  two  brake- 
men  are  all  that  are  on  and  allowed  to  the  train,  and  both  of  them 
are  in  the  passenger  car,  at  the  rear  end  of  the  train,  what  sort  of  a 
position  is  that  for  them  to  be  in,  in  order  to  have  the  proper  us« 
and  benefit  of  the  brakes  in  case  of  sudden  danger,  or  emergency 
requiring  the  train  to  be  stopped  or  its  speed  checked  P  " 
'   The  answer  was:  ''  It  is  not  the  proper  place." 
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We  see  u6  objection  to  this  evideuoe,  nor  any  sabstantial  objeo- 
tion  to  the  form  of  the  question.  What  is  a  proper,  and  what  an 
improper,  plaoe  for  the  brakeman  on  the  train,  may  be  shown  by  ^ 
witness  skilled  in  the  business.  The  evidence  tended  to  prove  the 
state  of  fact  assumed  in  the  question.  If  the  jury  should  find  tlie 
facts  to  be  as  they  were  assumed,  the  testimony  of  an  expert  might 
be  used  to  show  that  the  brakemen,  under  the  state  of  facts,  were 
not  in  the  proper  place  for  the  prompt  and  efficient  discharge  of 
their  duty. 

In  regajrd  to  the  claim  that  the  yerdict  is  against  the  evidence,  it 
ia  only  necessary  to  say,  we  find  no  sufficient  ground  to  warrant  our 
interfering  with  the  action  of  the  court  below. 

Judgment  affirmed. 

lloxa.— To  the  Muoe  effect  la  77m  ToMo^eU^  R.  R.  Co^  ▼.  Brmv,  07  UL  6UL  —  Bbp. 


TooTLB,  plaintiff  in  error,  v.  Oliftok. 

^  (S  Ohio  St.  847.) 

Obitrfieting  faw  <;fwUer^'&eti(mf9r> 

Tkt  efeetlott  of  an  embankment  on  one's  own  land,  wherebj  the  sorf nee  water 
Mcumohiting  on  the  land  of  another,  \b  preyented  from  flowing  off  in  itt 
natoral  oourses,  and  caused  to  flow  in  a  different  direction  over  his  land.  Si 
an  act  for  which  an  action  may  be  maintained  bj  the  latter,  without  show- 
ing any  actual  injury  or  damage. 

Error  to  the  district  court  of  Ross  county.  The  action  was 
brought  by  Olifton  against  Tootle  to  recoyer  damages  of  the 
defendant  for  wrongfully  entering  upon  the  plaintiff's  land  and 
cutting  ditches,  thereby  causing  the  surface  water  to  flow  from  the 
adjoining  lands  of  the  defendant,  upon  and  oyer  the  lands  of  the 
plaintiff. 

The  defense  was  that  the  natural  flow  of  the  water  was  from 
Tootle's  land  upon  and  oyer  the  land  of  Clifton,  and  that  the 
channels  where  it  so  flowed,  naturally,  haying  become  obstructed, 
Tootle  entered  upon  Olifbon's  land  and  remoyed  the  obstruction, 
by  plowing  Turrows,  etc.  , 
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On  the  trial,  there  was  eyidenoe  tending  to  prove  that  the  nlleged 
obstraction  was  a  ridge,  or  raised  slip  of  ground,  on  the  plaintifiTs 
land,  near  the  division  line  between  the  two  farms,  occasioned  by 
the  ordinary  plowing  and  tillage  of  his  land,  and  that  it  had  re- 
mained there,  preventing  the  flow  of  the  water,  for  thirty  or  forty 
years  prior  to  its  abatement  by  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff  Clifton,  and  judgment 
was  entered  thereon.  The  defendant  presented  a  petition  in  error, 
in  the  district  court;  and  the  judgment  being  affirmed,  he  now 
seeks  to  reverse  the  judgment  of  affirmance. 

L.  T*  Neal  and  Vanmeter  dk  Taple^  for  plaintiff  in  error 

Tkadd&tu  A.  Minshatty  for  defendant  in  error. 

Welch,  C.  J.  It  is  not  denied  that  the  period  of  prescription,  in 
oases  of  easements  and  incorpoi-eal  rights,  is  twenty-one  years  in 
Ohio ;  and  it  is  admitted  that  bho  period  begins  to  run  when  a  right 
of  action  accrues.  The  single  question  argued  is,  whether,  in  a  case 
like  the  present,  as  hypothetically  put  by  the  court  in  its  charge 
there  is  a  right  of  action.  In  other  words,  the  question  is,  whether 
the  erection  of  an  embankment  upon  one's  own  land,  whereby  the 
surface  water  accumulating  on  the  land  of  another  is  preveuted 
from  flowing  off  in  its  natural  courses,  and  caused  to  flow  off  in  a 
different  direction  over  his  land,  is  an  act  for  which  the  latter  mav 
sustain  an  action,  without  showing  any  actual  injury  or  damage? 
We  answer  the  question  in  the  affirmative.  The  act  is  wrongful. 
It  is  an  invasion  of  the  plaintiff's  right  —  the  right  to  manage  his 
own  farm,  according  to  his  own  notions  of  fitness  and  enjoyment, 
and,  therefore,  the  law  presumes  a  damage,  although  it  be  merely 
nominal  or  ideal.  To  aver  the  fact  of  the  wrongful  structure,  ami 
its  effect  in  preventing  the  natural  flow  of  the  water,  is  in  law  to 
aver  that  the  owner  of  the  land  so  affected  thereby  was  injured. 
This  is  the  general  law  applicable  to  cases  of  nuisance.  Wherever 
one's  right  is  actually  invaded,  he  has  his  remedy,  irrespective  of 
the  amount  or  actuality  of  the  damage.  The  cases  of  Cooper  v.  Hall, 
5  Ohio,  320 ;  McElroy  v.  Gohle,  6  Ohio  St  187,  and  Columbus  Gas- 
light  and  Coke  Co,  v.  Freeland,  12  id.  393,  cited  by  counsel,  are 
exceptional  cases,  standing  on  peculiar  grounds.  The  two  former 
Ate  cases  of  the  deepening  of  waters  in  streams  by  mill-dams,  and 
are  expressly  put  by  the  court  upon  the  s:round  that  the  streams. 
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for  special  reasons  stated,  are  to  be  considered,  in  some  respects^ 
publici  juris.  The  latter  case  and  other  like  cases  of  nuisance,  by 
corrupting  the  air,  or  water  m  running  streams,  also  stand  on 
peculiar  grounds.  Every  one  has  a  right,  to  a  certain  exi&fU  or 
degree,  to  corrupt  these  elements.  As  a  matter  of  necessity,  gome 
rule  of  measurement  must  be  adopted,  whereby  it  can  be  determined 
when  that  righi  has  been  exceeded,  and  the  act  becomes  wrangfuL 
The  rule  adopted  by  the  law  is,  that  when  it  becomes  actually  i?i- 
jurioue,  or  is  of  a  nature  necessarily  calculated  to  produce  actual 
injury,  it  is  wrongful.  It  is  a  rule  of  necessity,  and  does  not  exist 
outside  of  that  class  of  cases.  No  such  necessity  exists  in  a  case  like 
the  present.  Every  act  of  preventing  the  water  flowing  from  an- 
other's land  in  its  natural  channels,  and  causing  it  to  flow  over  his 
land,  without  his  consent,  is  an  invasion  of  his  rights,  and,  there- 
fore, actionable.  I  have  the  right  to  send  the  smoke  of  my  chimney 
into  the  common  air,  or  to  throw  the  debris  from  my  place  of  busi- 
ness into  the  running  stream,  provided  no  one  is  actually  annoyed 
or  damaged  thereby ;  but  I  have  no  right  to  pen  up  the  water  on 
another's  farm,  and  then  plead  that  I  have  done  him  a  benefit  in- 
stead of  an  injury.  I  cannot  be  allowed  thus  to  manage  both  farms^ 
according  to  my  notions  of  profit  and  enjoyment,  in  disregard  of 
the  wishes  of  the  owner.  The  act  of  flooding  my  neighbor's  farm, 
by  penning  up  the  waters  upon  its  surface,  is  wrongful  per  se,  and 
in  its  inception,  and  not  wrongful  merely  because  it  affects  him  in  a 
particular  maner,  or  to  a  certain  extent. 

But,  even  if  we  admit  the  law  to  be  as  claimed  by  the  plaintiff  in 
error,  I  cannot  see  on  what  ground  we  can  reverse  this  judgment 
If  it  be  necessary,  in  order  to  maintain  an  action  in  such  a  case,  to 
aver  and  show  some  actual  injury,  then  no  valid  defense  was  set  up 
by  him  in  the  original  case,  and  the  judgment  was  rightfully  ren- 
dered against  him.  By  his  answer  he  admits  the  abatement  of  the 
nuisance,  and  seeks  to  justify  the  act,  on  the  simple  ground  that  the 
obstruction  prevented  the  flow  of  the  water,  without  alleging  any 
injury  or  damage  as  the  consequence.  He  will  surely  not  claim 
that,  if  there  was  no  right  of  action,  there  was  any  right  to  abate  the 
nuisance.  Therefore,  if  be  was  right  in  his  assumption  of  the  law^ 
in  his  motion  to  instruct  the  jury,  the  plaintiff  below  was  entitled 
to  a  judgment,  Irrespective  of  any  verdict  the  jury  might  rendoc 
There  never  was  any  right  of  action  for  the  obstruction,  and,  there- 

fore,  could  be  no  right  to  abate  the  same. 

Judgment  affirm^ 


DECEMBER  TERM,  1872.  735 

TIm  United  JM&,  Fire  and  Marine  Int.  Go.  y.  Foote. 


Thb  Ukitbd  Lifb,  Fire  akd  Marine  Insurance  OovpanTj 

plaintiff  in  error,  t.  Foots  ei  oL 

(S  Ohio  St.  840.) 

A  fire  poli^  excepted  from  the  riek  **  any  loee  or  damage  occaeloned  by  or 
reealting  from  anj  explosion  whatever."  The  fire,  by  which  the  Inaured 
property  was  oonsamed,  was  occasioned  by  an  explosion  of  vapor,  arising 
from  the  process  of  rectifying  whisky.  HM,  that  the  insurors  were  not 
liable. 

Error  to  the  superior  court  of  Cincinnati. 
The  action  was  brought  upon  a  policy  of  insurance  against  Ore. 
The  facts  are  stated  in  the  opinion  of  the  court 

Lincoln,  Smiiht  Wamock  £  Stephens^  for  plaintiff  in  error. 

Tlie  fire  that  destroyed  the  property  was  caused  by,  and  resulted 
from,  an  explosion.  The  burden  is  on  the  plaintiffs  below,  to  show 
that  the  fire  was  caused  by  something  other  than  the  expIosioL. 
Babcoch  t.  M.  Co,  Ins,  Co.y  6  Barb.  640 ;  Stanley  v.  W:  Ins.  Co.y  Law 
Rep.,  3  Exch.  75;  Paddock  v.  Franklin  Ins.  Co.,  11  Pick.  237  , 
Marcy  t.  Sun  Ins.  Co.,  14  L&  Ann.  265 ;  Sneihen  y.  Memphis  Ins.  Co., 
8  LoL  Ann.  475  ;  Stephenson  v.  Piscataqua  F.  S  M.  Ins.  Co..,  54  Mc. 
75 ;  Treat  ▼.  Union  Ins.  Co.,  56  id.  232 ;  Delano  v.  Bartlett  et  al, 
6  Oush.  367 ;  Central  Bridge  Corp.  y.  Butler,  2  Gray,  130.  The 
loss  in  this  case  falls  clearly  within  the  exceptions  of  the  seventh 
condition.  Bdbcock  v.  Mont.  Co.  M.  Ins.  Co.,  6  Barb.  640 ;  Kenniston 
V.  M.  C.  M.  F.  Ins.  Co.,  14  N.  H.  342;  St  John  v.  A.  M.  F  <§  M. 
Ins.  Co.,  1  Duer»  379;  Same  v.  Same,  11  N.  Y.  522;  Montgomery  v. 
Firemen's  Ins.  Co.,  16  B.  Monr.  442 ;  Roe  v.  Columbus  Ins.  Co.,  17 
Mo.  305 ;  Stanbery  t.  Liverpool  dt  London  Fire  Ins.  Co.,  7  Bosw, 
389  ;  Ins.  Co.  v.  Thoeed,  7  Wall.  51 ;  Hayward  v.  Liverpool  <&  London 
Fire  Ins.  Co.,  40  N.  Y.  457;  Strong  v.  Sun  Ins.  Co.,  31  N.  Y.  103; 
Snapp  et  al  v.  Flretnen's  Ins.  Co.,  2  Handy,  253;  Neilson  v.  Tfie  Corn. 
MuL  Ins.  Co.,  3  Duer,  461 ;  Frichette  v.  State  M.  F.  d  M.  his  Co.,  3 
Bosw.  197;  CampbeU  v.  The  Mon.  M.  F.  Ins.  Co.,  59  Me.  431.  The 
risk  of  the  explosion  is  not  within  the  risks  assumed,  out  is  expressly 
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excluded.  Montgomery  v.  Firemen's  Ins,  Co,,  16  B.  Monr.  442 ; 
Roe  T.  Columbia  Ins.  Co.,  17  Mo.  305;  Joyce  ▼.  Realm  Ins.  Co,,  Law 
Rep.,  7  Q.  B.  583 ;  Neileon  r.  Com.  Mut.  Ins.  Co.,  3  Duer,  461. 
The  steam  used  in  the  prooess  of  redistillation  was  generated  in  the 
bnilding,  and,  therefore,  the  plaintiffs  were  not  entitled  to  recover. 
See  Dean  v.  Xing,  22  Ohio  St  118 ;  Ide  t.  Churchill,  14  id.  877 ; 
:Sanford  y.  Smith,  5  Bosh,  473.^ 

Matthews,  Ramsey  A  Matthews,  for  defendants  in  error. 

The  plaintiffs  below  are  not  concinded  by  the  statements  in  their 
notice  and  preliminary  proof  of  loss,  as  to  the  origin  and  cause  of 
the  fire :  Because  no  objection  was  taken  on  the  trial  to  its  explana- 
tion by  the  introduction  of  other  testimony;  and  because  the  expla- 
nation was  made,  before  suit  was  brought,  to  the  company  itself. 
Campbell  t.  Charter  Oak  Ins,  Co.,  10  Allen,  219.  There  was  no 
explosion,  in  the  proper  sense  of  the  word ;  it  is  a  word  not  sus- 
ceptible of  definition ;  and  the  question,  whether  the  facts  presented 
fall  within  its  meaning,  is  always  one  of  degree,  and  to  be  resolved 
by  a  consideration  of  its  effects.  If  there  was,  in  fact,  what  must  be 
treated  as  an  explosion,  then  it  was  not  one  within  the  terms  of  the 
seventh  condition  of  the  policy,  because  there  was  no  loss  or 
damage  caused  by  it  Comparison  of  the  several  clauses  of 
the  condition  shows  an  intention  to  limit  the  exception  as  to 
explosions  to  such  loss  or  damage  as  is  peculiar  to  them,  and 
referable  wholly  to  the  destructive  action  of  the  explosive  force,  and, 
therefore,  not  to  embrace  loss  by  fire,  even  when  the  fire  was  set  in 
motion  by  the  explosive  force.  If,  however,  the  exception  is  con- 
strued to  embrace  losses  or  damages  by  fire,  occasioned  by  explo- 
sion, then :  The  fire,  which  was  the  immediate  and  proximate  cause 
of  the  loss,  was  not  as  matter  of  fact,  occasioned  by,  and  did  not 
result  from,  an  explosion ;  but,  on  the  contrary,  the  explosion  was 
caused  by  the  fire,  previously  communicated  from  the  gas-jet  to  the 
vapor  of  the  spirits.  But  if  the  fire  was  caused  by  the  explosion, 
then  it  was  expressly  insured  against,  and  brought  within  the  terms 
of  the  proviso  to  the  condition,  and  forms  an  exception  to  the  excep- 
tion. They  also  cited  Fitton  v.  Accidental  Death  Ins.  Co.,  17  Com. 
B.,  N.  S.  (112  E.  C.  L.)  122 ;  Smith  v.  Accident  Ins,  Co.,  Law  B.,  5 
Bxch.  302 ;  Waters  v.  L.  M.  Ins,  Co.,  11  Pet  225 ;  Scripture  v. 
Lowell  M.  F.  Ins.  Co.,  10  Gush.  357 ;  Millaudon  v.  N.  0.  Ins.  Ox,  4 
La.  Ann.  15. 
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MoIlyaikb,  J.  This  proceeding  is  prosecuted  to  rererse  a  judg- 
ment rendered  by  the  superior  court  of  Oindnnatiy  at  general 
term,  reyersing  a  judgment  rendered  at  special  term. 

The  original  action  was  brought  by  the  defendants  in  error  (who 
were  plaintiffs  therein),  against  the  plaintiff  in  error  (defendant 
therein),  to  recoyer  the  amount  of  a  policy  of  insurance,  issued  by 
the  defendant  to  the  plaintiff,  on  the  9th  of  March,  1867,  for  a  year, 
upon  a  stock  of  merchandise  contained  in  a  building  of  the  plain- 
tiffs situate  in  the  city  of  Cincinnati,  which,  together  with  the 
building,  was  destroyed  by  fire  on  the  11th  day  of  April,  1867. 

By  the  terms  of  the  policy  it  appears  that  the  plaintifib  were 
insured  against  ^Moss  or  damage  by  fire  to  the  amount  of  fiye  thou- 
sand dollars  on  their  stock  of  merchandise,  consisting  principally  of 
liquors,  fixtures,  tools  and  ofiice  furniture  contained  in  their  brick 
building,  situate  on  the  south-west  comer  of  Congress  and  Kilgour 
streets,  Cincinnati,  Ohio,  and  occupied  by  them  as  a  liquor  store, 
with  priyilege  of  rectifying  and  manufacturing  fine  spirits  by  steam 
not  generated  in  the  building." 

The  principal  defense  arose  under  one  of  the  conditions  of  the 
policy,,  which  is  in  these  words : 

^*  VII.  This  company  is  not  liable  for  loss  or  damage  by  light, 
ning  or  tornado,  unless  expressly  mentioned  or  insured  against ;  bat 
will  be  responsible  for  loss  or  damage  to  property  consumed  by  fire 
occasioned  by  lightning.  Nor  will  this  company  be  responsible  for 
any  loss  or  damage  to  property  consumed  by  fire  happening  by 
reason  of,  or  occasioned  by  any  invasion,  insurrection,  riot  or  civil 
commotion,  or  of  any  military  or  usurped  power,  nor  where  the  loss 
IS  occasioned  or  superinduced  by  fraud,  dishonesty,  or  criminal  con- 
duct of  the  insured,  nor  to  any  loss  or  damage  occasioned  hy^  or 
resulting  front,  any  explosion  whatever^  whether  of  steam,  gunpow- 
dsTy  camphene,  coal  oil,  gas,  nitro-glyceriney  or  any  exphsive  article 
or  substance,  unless  expressly  insured  against,  and  special  premium 
paid  therefor!^ 

The  plaintiffs  counted  upon  the  undertaking  in  the  policy,  and 
stated  the  loss  to  be  by  fire. 

The  answer  set  up  the  above  condition  for  a  first  defense,  and 
averred  that  the  said  fire,  loss,  and  damage  referred  to  in  the  peti- 
tion, were  solely  occasioned  by,  and  resulted  from,  an  ciploeion 
caused  by  some  explosive  substance,  and  that  the  same  was  not 
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expressly  insared  against,  nor  was  a  special  premium  paid  therefor, 
and  denied  any  loss  within  the  terms  and  meaning  of  the  policy. 

The  answer  also  set  up,  for  a  second  defense,  that  the  plainti£fa 
did,  after  the  issuing  of  the  policy  and  before  the  loss,  carry  on  and 
exercise  within  the  building,  up  to  the  time  of  the  fire,  the  trade 
and  business  of  distilling  and  manufacturing  spirits  by  steam  gen- 
erated in  the  said  building,  contrary  to  the  provision  of  the  policy 
which  is  set  out ;  and  by  an  additional  answer,  filed  by  leave  of 
oourt,  the  defendants,  for  a  tJiird  defense,  pleaded  that  the  plain- 
tiffs had  in  operation  in  the  building,  up  to  the  time  of  the  fire, 
three  large  stills,  which  greatly  increased  the  risk,  and  that  these 
stills  were  concealed  from  them,  and  that  they  had  no  knowledge  of 
the  same.  Beplies  were  filed  to  these  answers,  putting  the  same 
in  issue. 

The  issues  of  facts  arising  upon  the  defenses,  setup  by  the  defend- 
ant below,  were  tried,  upon  submission  by  the  parties,  by  the  judge 
at  special  term,  who  found  iu  favor  of  the  defendant  upon  the  first 
defense,  and  in  favor  of  the  plaintiffs  upon  the  second  and  third 
defenses. 

A  motion  to  set  aside  the  finding  and  for  a  new  trial  was  made 
on  behalf  of  the  plaintiffs,  and  overruled.  A  bill  of  exceptions  was 
then  taken,  setting  out  all  the  evidence,  and  judgment  was  rendered 
for  the  defendant 

A  petition  in  error  was  filed  in  the  general  term,  and  the  judg- 
ment was  reversed. 

To  reverse  this  judgment  of  reversal,  and  restore  the  judgment 
at  special  term  in  favor  of  the  defendant  below,  it  prosecutes  the 
present  petition  in  error.  If  it  prevails,  the  litigation  is  ended  by 
a  final  judgment;  if  it  fails,  the  cause  will  stand  for  a  new  trial. 

The  main  question  for  decision  by  this  court  is,  whether  the 
superior  court  in  general  term  erred,  in  law,  in  reversing  the  judg- 
ment at  special  term. 

And  that  question  may  be  stated  in  this  form  :  Did  the  facts 
proved  on  the  trial  at  special  term,  when  considered  in  connection 
with  the  terms  of  the  seventh  condition  of  the  policy,  fairly  con- 
strued, clearly  sustain  the  finding  of  the  court  in  favor  of  the 
defendant  upon  its  first  defense  ? 

I  do  not  propose  to  repeat,  in  detail,  the  testimony  set  out  in  the 
record;  but  will  content  myself  in  stating  the  conclusions  of  bet; 
which,  in  our  opinion,  are  clearly  drawn  from  the  testimony.    It 
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is  proper  to  say,  however,  that  the  testimony  in  iiAs  case  is  remark- 
ably free  from  contradictions.  The  only  doubt  that  can  possibly 
arise  upon  the  evidence  is,  as  to  the  proper  inferences  to  be  drawn 
from  facts  clearly  proven ;  but  these  inferences,  we  think,  are  quite 
evident 

The  testimony  shows  that,  at  the  time  of  taking  out  the  policy, 
and  until  the  time  of  the  fire,  the  plaintiffs  were  engaged  in  the 
business  of  rectifying  whisky,  and  manufacturing  fine  spirits  by  the 
use  of  steam,  in  the  building  occupied  by  them  as  a  liquor  store, 
and  in  which  the  insured  stock  of  merchandise,  consisting  princi- 
pally of  liquors,  eta,  was  kept  The  size  of  the  building  was  sixty 
by  one  hundred  and  eighty  feet,  and  was  four  stories  high.  There 
was  communication  between  the  stories  through  open  stairways  and 
hatches.  The  business  of  rectifying  was  carried  on  in  the  basement 
story,  where  the  stills  —  large  metallic  vessels  —  were  located.  The 
upper  stories  were  chiefiy  used  for  storage  of  liquors  and  cooperage* 
The  process  of  rectifying  was  conducted  as  follows:  The  raw  spirits 
or  liquor  was  conveyed  by  means  of  pipes,  called  leaders,  from  tubs 
situate  in  the  upper  stories  to  the  stills  below ;  when  the  stills  were 
thus  charged,  the  liquor  therein  was  converted  into  vapor  by  means 
of  steam  which  passed  through  the  stills  in  copper  pipes,  called 
worms ;  the  vapor  thus  evolved  was  conducted  by  other  pipes  to  a 
condenser,  where  it  was  reduced  to  a  liquid  state. 

The  vapor  evolved  in  the  process  of  rectification  is  an  inflam- 
mable substance.  It  readily  mixes  with  the  atmosphere,  and  when 
so  mixed,  in  certain  proportions,  is  explosive,  and  when  such  mix- 
ture is  brought  into  contact  with  fiame  it  explodes.  On  the  morn- 
ing of  the  fire  a  large  still  was  being  charged  through  a  leader 
about  two  inches  in  diameter,  which  passed  into  the  still  through  a 
vacuum  valve  (an  aperature  in  the  still  near  its  top),  the  diameter  of 
which  was  about  four  inches.  At  ihe  same  time  steam  was  passing 
through  the  worm,  converting  the  liquor  in  the  still  into  vapor, 
which  escaped  through  the  vacuum  valve  into  the  still-room,  and 
thence  no  doubt  into  other  parts  of  the  building.  The  process 
of  thus  charging  the  still,  accompanied  with  the  discharge  of 
vapor,  had  continued  for  some  time  —  perhaps  an  hour — preced- 
ing the  fire.  Drring  the  progress  of  this  process,  two  jets  of  gas 
were  burning  in  the  still-room,  one  at  a  distance  of  three  or  four 
leot  flrom  the  vacuum  valve,  and  the  other  in  another  part  of  tht 
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room.  There  was  no  other  fire  or  flame  in  the  room  or  in  tlic 
building  at  the  time. 

Sach  being  the  oircumstanoeSy  an  explosion  took  place  in  the  still- 
room.  A  sadden  and  violent  combustion  of  the  vapor,  accompanied 
with  a  noise  —  described  by  one  witness  as  being  like  the  crack  of  a 
gun ;  bv  another,  as  if  a  bundle  of  iron  had  been  thrown  on  the 
pavement;  by  another,  as  a  crash,  and  by  another,  as  a  gush  of  fire ; 
and  at  the  same  instant  the  flame  was  driven  through  a  doonrsy 
into  another  building,  whereby  a  witness  was  badly  burned.  Imme- 
diately after  the  explosion,  a  flame  was  discovered  escaping  fi-om  the 
still  through  the  vacuum  valve,  and,  at  the  same  time,  the  building 
was  discovered  to  be  on  flre  throughout  the  several  stories. 

From  these  facts  and  circumstances,  we  think,  it  was  clearly  shown 
that  the  fire,  by  which  the  building  and  stock  of  merchandise 
insured  were  consumed,  was  occasioned  by,  and  resulted  firom,  an 
explosion  of  spirit  vapor  mixed  with  atmosphere,  and  that  the  explo- 
sion was  caused  by  the  mixture  coming  in  contact  with  the  burning 
gas-jet 

1.  The  first  question  that  we  notice  particularly  is  this:  Was  the 
explosion,  which  in  fact  occurred,  such,  in  degree  of  violence,  as 
was  contemplated  by  the  parties  to  the  policy  ? 

The  word  "  explosion  *'  is  variously  used  in  ordinary  speech,  and 
IS  not  one  that  admits  of  exact  definition.  Its  general  characteristics 
may  be  described,  but  the  exact  &cts  which  constitute  what  we  call 
by  that  name,  are  not  susceptible  of  such  statement  as  will  always 
distinguish  the  occurrences.  It  must  be  conceded  that  every  com- 
bustion of  an  explosive  substance  whereby  other  property  is  ignited 
and  consumed,  would  not  be  an  explosion  within  the  ordinary  mean- 
ing of  the  term.  It  is  not  used  as  the  synonym  of  combustion.  An 
explosion  may  be  described  generally,  as  a  sudden  and  rapid  combus- 
tion, causing  violent  expansion  of  the  air,  and  accompanied  by  a 
report.  But  the  rapidity  of  the  combustion,  the  violence  of  the 
expansion,  and  the  vehemence  of  the  report,  vary  in  intensity  as 
often  as  the  occurrences  multiply.  Hence,  an  explosion  is  an  idea 
of  degrees,  and  the  true  meaning  of  the  word,  in  each  particular 
case,  must  be  settled,  not  by  any  fixed  standard,  or  accurate  mea- 
surement, but  by  the  common  experience  and  notions  of  men  in 
matters  of  that  sort  In  this  case,  although  the  building  was  not 
rent  asunder,  or  the  property  therein  broken  to  pieces,  there  was  s 
sudden  fiash  of  flame,  a  rush  of  air,  and  a  report  like  the  *'  crack  of 
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A  gnn/'  which  certainly  brings  the  occurrence  withlu  the  common 
meaning  of  the  word,  as  used  in  many  instances.  '^  Any-  explosion 
whatever"  is  the  phrase  used  in  the  condition  to  tJie  policy^and  it  is 
qualified  by  the  context  only  to  the  extent  that  it  must  be  an  **  explo- 
si<in  "  of  some  ^'  explosive  substance/^  and  of  sufficient  force  as  to 
result  in  loss  or  damage  to  the  property  insured.  And  these  charac- 
teristics we  have  found  to  exist  in  the  occurrence  that  r^ulted  in 
the  loss  of  this  property. 

2.  It  is  claimed  tiiat  the  fire  which  destroyed  the  property  insured 
did  not  result  from  the  explosion,  but,  on  the  contrary,  that  the 
explosion  was  incident  to  and  caused  by  the  fire,  which,  if  there  had 
been  no  explosion,  would  have  accomplished  the  whole  loss  and 
damage ;  or,  at  least,  that  such  inferences  may  be  drawn  from  the 
facts  in  the  case  as  fairly  and  legitimately  as  contrary  inferences. 

The  proof  unquestionably  shows  that  the  origin  of  the  fire  and 
the  explosion  were  simultaneous.  It  may  be  true,  in  a  strictly  scien- 
tific sense,  that  all  explosions  caused  by  combustion  are  preceded  by 
a  fire.  The  scientist  may  demonstrate,  in  a  case  where  gunpowder 
is  destroyed  by  fire,  or  in  any  case  where  the  explosion  is  caused  by 
or  accompanies  combustion,  that  ignition  and  combustion  precede 
th«  explosion :  but  the  common  mind  has  no  conception  of  such 
oombustion,  as  a  fact  independent  of  the  explosion  where  they 
occur  in  such  rapid  succession  that  no  appreciable  space  of  time 
mtervenes.  The  terms  of  this  policy  must  be  taken  in  their  ordi- 
nary sense  :  and  we  are  satisfied  that  the  proofs  show,  according  to 
the  ordinary  sense  and  understanding  of  men  in  reference  to  such 
matters,  that  the  explosion  occasioned  the  fire  which  destroyed  the 
property  insured;  or,  in  other  words,  that  the  loss  resulted  from  an 
explosion  within  the  true  intent  and  meaning  of  this  policy. 

It  is  true  that  the  explosion  was  caused  by  a  burning  gas-jet,  but 
that  was  not  such  fire  as  was  contemplated  by  the  parties  as  the 
peril  insured  against.  The  gas-jet,  though  burning,  was  not  a 
destructire  force,  against  the  immediate  effects  of  which  the  policy 
was  intended  as  a  protection ;  although  it  was  a  possible  means  of 
putting  such  destructive  force  in  motion,  it  was  no  more  the  peril 
insured  against  than  a  friction  match  in  the  pocket  of  an  incendi- 
ary. The  conclusions  to  which  we  thus  arrive  are  mere  infei'ences 
9rom  other  facts  —  facts,  however,  about  which  there  was  no  con- 
flict in  the  testimony  —  yet  they  are  so  manifestly  true  that  we 
thmk  it  was  error  of  law,  under  our  statute,  to  reverse  the  judg- 
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meiit  rendered  thereon  at  the  apecial  term  of  the  superior  oomt, 
upon  the  strength  of  oontrary  inferences  drawn  from  the  same  fiicti 
by  the  reviewing  oourL 

3.  The  next  question  arises  upon  the  terms  of  the  policj,  ind  is 
one  of  oonstrnction  purely :  Was  it  intended,  by  the  provisions  ot 
the  seventh  condition,  to  exempt  from  the  risks  assumed  by  the 
policy,  losses  by  fire  occasioned  by  an  explosion  ? 

It  is  claimed  that  the  clause  exempting  losses  by  explosion  taken 
alone,  or  construed  in  connection  with  other  clauses  in  the  oondi* 
tion,  does  not  show  such  intention.  It  is  true  that  the  words  **  by 
fire,"  or  their  equivalent,  are  omitted  in  this  clause,  though 
expressed  in  some  of  the  former  clauses.  The  foundation  point, 
however,  in  construing  this  condition,  is  found  in  the  general 
undertaking  of  the  policy.  It  will  be  observed  that  the  under* 
writer  undertook  to  insure  against  loss  and  damage  by  fire  only; 
but,  nevertheless,  against  loss  and  damage  by  fire  generally,  and  the 
maxim,  causa  proxima,  non  refnotOf  epectcUur,  applies.  Now,  we 
think,  without  doubting,  that  the  purpose  of  inserting  this  condi- 
tion was  to  relax  the  vigor  of  this  maxim,  and  exempt  from  the 
general  risk  of  the  policy  certain  losses,  which  would  otherwise  fall 
within  its  scope  and  meaning.  The  first  clause  of  the  condition 
provides  that  **  this  company  is  not  liable  for  loss  or  damage  by 
lightning  or  tornado,  unless  expressly  mentioned  or  insured 
against"  If  this  were  the  whole  of  the  clause,  and  it  were  not 
understood  that  the  loss  and  damage  referred  to,  were  such  as  might 
result  from  fire  occasioned  by  lightning  or  (ornach,  it  would  be 
utterly  meaningless  and  nugatory,  for  the  reason  that  the  under- 
writer had  not  undertaken  to  insure  against  lightning  or  toinada 
So  far  the  construction  is  plain  enough,  but  a  difficulty  arises  from 
the  conclusion  of  the  clause,  to  wit,  **  but  will  be  responsible  for 
loss  or  damage  to  property  consumed  by  fire  occasioned  by  light- 
ning.^ The  exception  to  the  rule  of  exemption  from  loss  by 
lightning  appears  to  be  as  broad  as  the  rule  itself.  But  I  appre- 
hend that  a  case  might  arise  in  which  effect  and  operation  could  be 
given  to  all  the  terms  of  this  clause,  including  those  which  ar« 
'mplied  as  well  as  those  expressed.  At  all  events,  it  is  i)crfectlj 
clear  that  loss  and  damage  by  lightning  and  tornado  are  not  witbio 
the  expressed  risks  of  the  policy,  unless  a  fire  supervenes ;  nor  ia 
there  any  thing  in  the  policy  from  which  such  risks  can  Ije  implied. 

The  condition  continues:  ''Nor  will  the  company  be  responsible 
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for  any  loss  or  damage  to  property  consumed  by  fire  happening  by 
reason  of,  or  occasioned  by,  any  invasion,  insuriiection,  riot,  or  ciyil 
commotion,  or  any  military  or  usurped  power."  The  exemptions 
here  provided  for  are  expressly  limited  to  losses  within  the  terms  of 
the  general  risk  of  the  policy.  But  if  such  limitation  had  not  been 
azpressed,  it  would  have  been  implied. 

The  next  clause  is  as  follows :  ^'  Nor  when  the  loss  is  occasioned 
or  superinduced  by  the  fraud,  dishonesty,  or  criminal  conduct  of 
the  insured."  There  is  no  pretext  for  holding  that  the  loss  here 
contemplated  is  other  than  loss  by  fire,  although  no  such  qualifica- 
tion is  expressed.  Then  follows  the  clause  in  question,  which,  to 
all  intents  and  purposes,  is  framed  like  the  preceding  one :  '^  Nor  to 
any  loss  or  damage  occasioned  by,  or  resulting  from,  any  explosion 
whatever,  whether  of  steam,  gunpower,  camphene,  coal  oil,  gas, 
nitro-glycerine,  or  any  explosive  article  or  substance,  unless  ex- 
pressly insured  against  and  special  premium  paid  therefor." 

Unless  there  is  something  in  the  subject-matter  of  this  clause 
that  indicates  that  the  words  **  by  fire "  were  omitted,  for  the 
purpose  of  showing  a  design  to  adhere  to,  and  continue  the  general 
risk  in  case  an  explosion  should  result  in  a  fire,  we  think  that  they, 
or  their  equivalent,  should  be  supplied  by  implication  or  construe- 
tioiL 

Is  such  purpose  indicated  by  any  fair  use  of  the  terms  employed  P 

That  a  loss,  other  than  by  combustion,  resulting  from  an  ex- 
plosion, when  the  explosion  itself  is  caused  by  a  destructive  fire 
already  in  progress,  comes  within  the  general  risk  of  a  policy 
against  fire  only,  is  a  doctrine  not  only  reasonable  in  itself,  but  is 
sustained  by  authority.  Waters  v.  La,  Mer.  Ins.  Go.<,  XI  Pet  225  ; 
Scripture  v.  Low.  Afut,  Fire  Ins.  Co.<,  10  Gush.  357;  MilUiuden  v. 
N.  0.  Ins.  Co.y  4  La.  Ann.  15.  And  it  is  qaite  clear  that  a  loss  by 
fire,  which  is  occasioned  by  an  explosion,  is  within  the  like  risk. 
Now,  the  express  terms  of  this  clause  are  ''any  loss  or  damage 
occasioned  by,  or  resulting  from,  any  explosion  whatever."  These 
terms  are  certainly  comprehensive  enough  to  include  both  descrip- 
tions of  loss  —  whether  loss  by  the  explosive  force,  or  loss  by  su|)er- 
induced  combustion.  And  that  such  is  their  legal  effect  h»is  been 
directly  decided  in  the  case  of  Stanley  v.  Western  Ins.  Co,,,  Xjmi 
Bep.|  1868;  3  Exchequer,  71.  It  is  not  necessary  at  this  time  to 
eithei  approve  or  disapprove,  to  the  whole  extent,  the  doctrine  in 
Stanley^s  cassy  as  in  this  case  no  damage  was  sustained  from  th< 


r44 OHIO, 

The  Ualtad  life.  Fin  snd  MuIm  Ins.  Go.  r.  Fi 

explodon  without  the  intenrention  of  a  fiie,  nor,  indeed,  was  the 
explosion  cansed  by  a  fire  within  the  meaning  of  the  policy.  But 
we  can  find  no  good  reason  for  doubting  that  loss  and  damage  by 
ftrSi  resulting  from  an  ezplosioUy  was  intended  to  be  exempted  by 
this  condition  from  the  general  risk  of  the  policy,  and  ara  ol 
opinion,  therefore,  that  this  clause  properly  construed  should  read, 
''  nor  any  loss  or  damage  by  fire  occasioned  by,  or  resulting  from, 
any  explosion  whatever.'' 

4.  It  is  claimed  by  defendants  in  error,  that  the  peril  by  which 
the  property  insured  was  destroyed,  was  within  the  exception  to  the 
seventh  condition ;  that  is,  it  was  ^  expressly  insured  against,  and 
q)ecial  premium  paid  therefor;''  or,  in  other  words,  was  excepted 
out  of  the  exception. 

The  reasoning  by  which  this  proposition  is  sought  to  be  main- 
tained is  thus  stated : 

**  The  body  of  the  policy  covered  loss  by  fire  en  liquors,  etc.,  with 
the  privilege  of  rectifying  and  manufacturing  fine  spirits  by  steam 
not  generated  in  the  building.  The  property  insured  was  whisky, 
as  well  in  the  process  of  rectification  and  manufacture  as  manufac- 
tured—  whisky  in  the  still,  as  well  as  spirits  in  ^he  barrel  —  the 
whisky  vapor  itself,  while  passing  through  the  columns  to  the 
cooler,  or  wherever  else  it  might  make  its  way.  U  it  was  in  this 
form  an  explosive  substance  or  articlSy  such  as  is  intended  by  the 
language  of  the  condition,  or  if,  in  the  process  of  manufacture 
allowed  by  the  policy,  it  was  likely  to  become  such  by  escape  and 
mingling  with  the  air  in  the  building,  then  the  insurance  was  upon 
it,  as  an  agent  known  to  be  explosive  under  certain  circumstances 
likely  to  happen,  and  with  the  express  assent  of  the  company  to 
the  carrying  on  of  that  process,  in  the  course  of  which  its  explosive 
nature  would  naturally  and  probably  be  developed." 

The  principle  sought,  by  this  argument,  to  be  applied,  is  an* 
nounced  in  Harper  v.  New  York  Oity  Ins,  Co,,  22  N.  T.  441 ; 
FMon  V.  Accidental  Death  Ins,  Oo^  17  Com.  Bench  N.  S.  112. 

In  the  case  of  Harper  v.  New  York  Oity  Ins,  Go^  the  conditioc 
exempted  the  company  from  liability /or  loss  occasioned  by  camphene. 
The  fire  was  occasioned  by  a  workman's  throwing  a  lighted  match 
into  a  pan  upon  the  fioor  containing  camphene.  The  risk  was 
apon  a  printing  stock,  privileged  for  a  printing  office,  camphene 
not  being  expressly  enumerated.  Bat  it  was  shown  that  that 
utide  was  a  usual  part  of  such  a  stock,  and  its  use  was  therefore 
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aathorized.    For  this  reason  alone,  becanse  it  was  impliedly  insured, 
it  was  held  that  the  exception  did  not  apply. 
The  following  extract  from  the  opinion  expresses  its  doctrine : 
''A  policy  can  be  so  framed  as  to  allow  the  presence  of  a  danger- 
ous article,  and  even  so  as  to  insure  its  value,  while,  at  the  same 
time,  it  might  exempt  the  insurer  from  loss  if  occasioned  by  the 
presence  or  use  of  the  article.    But  I  think  it  would  need  very  great 
precision  of  language  to  express  such  an  intention.     When  cam- 
phene  or  any  hazardous  fluid  is  insured,  and  its  use  is  plainly 
admitted,  the  dangers  arising  from  that  source  are  so  obviously 
within  the  risk  undertaken,  that  effect  should  be  given  to  the  policy 
accordingly,  unless  a  different  intention  is  veiy  plainly  declared." 
In  answer  to  this  claim,  we  say  : 

1.  That  the  spirit  vapor,  having  escaped  from  its  confinement  and 
passed  into  the  still-room,  where  it  became  mixed  with  atmosphen>. 
so  as  to  form  an  explosive  substance,  under  circumstances  that  pre- 
cluded all  possibility  of  reclaiming  and  utilizing  it,  was  no  longei 
a  part  of  the  stock  of  merchandise  insured,  and  was  not  under  tbe 
protection  of  the  policy. 

2.  If,  from  the  nature  of  the  property  insured,  the  parties,  at  the 
time  the  risk  was  taken,  might  reasonably  have  anticipated  the 
peril  by  which  it  was  afterward  destroyed,  it  is  reasonable  to  sup- 
pose that  such  peril  was  in  contemplation  at  the  time,  and  that 
they  contracted  in  reference  to  it.  Hence,  if  the  general  risk  of  the 
policy  was  expressed  in  terms  broad  enough  to  include  the  peril,  it 
must  be  presumed  that  they  intended  to  do  so ;  and,  on  the  other 
hand,  if  an  exception  to  the  risk  was  made  in  terms  which  fuirly 
and  plainly  took  such  particular  peril  out  of  the  general  risk,  it 
must  be  presumed  that  they  intended  to  exempt  such  particular 
peril  from  the  risk.  Again,  if  it  be  claimed  that  there  was  an 
exception  to  sa<di  exemption,  whereby  the  particular  peril  was  saved 
from  the  exemption  and  left  under  the  general  risk,  it  is  reasonable 
that  the  terms  of  exception  should  be  at  least  as  explicit  as  the 
terms  of  exemption.  How  is  it  in  this  case  ?  The  risk  was  against 
all  loss  by  fire.  The  exception  from  the  risk  was  ^'any  loss  or  dam- 
age occasioned  by  an  explosion  of  steam,  gunpowder,"  etc  Tl.e 
exception  to  this  exemption  was,  **  unless  expressly  insured  against, 
and  special  premium  paid  therefor."  Therefore,  it  only  remains  to 
oe  laid,  that  no  loss  or  damage  occasioned  by  an  explosion  of  any  of 
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these  sabstanoes  named  was  expressly  insured  against,  nor  was  anj 
special  premium  paid  for  any  such  special  risk. 

It  follows^  therefore^  that  the  judgment  of  reyersal  rendered  at 
general  term  must  be  reversedy  and  the  judgment  rendered  at  special 
term  must  be  aflirmed. 

SoordsreeL 


Nkwcomb  &i  alt  plaintiflb  in  error,  v.  Thk  OivonrvATi  IvauKAVOi 

OOXPAKT. 

(S0  Ohio  St.  see.) 
Imuranee — re-mbur^ement  of  insurer — wbrogatUm. 

Where  a  loee»  partUlly  covered  by  insurance.  Is  occasioned  bj  a  wrong-doer, 
the  insurer,  after  payhig  the  insurance,  is,  in  a  proper  case,  entitled  to  bo 
subrogated,  ftfood  Aa0,  to  the  right  of  the  assured  againiit  the  wrong-doer. 
If  the  assured  sustains  a  loss  bejond  the  amount  of  the  insurance,  he  haa  a 
right  to  have  it  satisfied  bj  an  action  against  the  wrong-doer.  And  If,  hi 
such  action,  there  comes  into  his  hands  any  sum  for  which  he-  ought  tc 
account  to  the  insurer,  re-imbursement  will,  to  that  extent,  be  compelled  in 
an  action  by  the  latter.  But  the  assured  will  not  be  required  to  account 
for  more  than  the  surplus  remaining  in  his  hands  after  satisfTlng  his  own 
excess  of  loss,  in  full,  and  expenses  Incurred,  unless  the  insurer  shall  have 
contributed  to,  and  joined  him  in  the  prosecution. 

Error  to  the  scperior  court  of  Cincinnati.    The  facts  appear  in 
the  opinion  of  the  court 

Lificolnf  Smith  <§  Wamocky  for  plaintiffs  in  error.  The  judg- 
ment recovered  in  the  collision  suit  included  items  for  which  the 
insurance  company  was  not  liable,  and  excluded  items  of  loss  which 
said  company  was  bound  to  make  good.  Hafulasyde  v.  Wilsoti^  3 
Car.  &  P.  530;  Pluckwell  v.  fftfoon,  5  id.  375;  Perrin^s  AdinW  v. 
Protection  Ins.  Co.y  11  Ohio,  156 ;  Waters  v.  Mer.  Louisville  Ins, 
Co.y  11  Pet  222 ;  Walker  v.  Maitland,  5  Bam.  &  Aid.  177 ;  Chandler 
?.  W.  M.  F.  Ins.  Co.y  3  Gush.  330;  Halderman  r.  Beckwith^  4 
McL-:in,  290;  Williamson  v.  Barrett^  13  How.  110;  Oumming  v. 
Spruance,  4  Harr.  (Del.)  320 ;  Freeman  y.  Olute,  3  Barb.  428, 429 
ShelbyvilU  L.  B.  R.  R.  v.  Zwar*,  4  Port  (Ind.)  473 ;  K  H.  St.  Bt 
S  IVans,  Co,  v.  Vanderhilt.  16  Conn.  420 ;  The  ApoUony  9  Wheat 
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i78 ;  Jieaney  y.  Oulberison,  21  Penn.  507  ;  The  Gazelle,  ^  Wm. 
Bob.  Ad.  279.  The  underwriter  can  only  assert  a  right  of  subroga- 
tion against  the  wrong-doer,  after  the  insured  has  been  fully  paid  for 
his  entire  loss.  Dixon  on  Subrogation,  155,  157,  175,  177,  179; 
MeOormicJt^e  AdnCr  v.  Irwin,  35  Penn.  St  117 ;  Shokoell  v.  Jeffer* 
§on  Ins.  Co,,  5  Bo&  265 ;  Kernochan  y.  N,  Y,  Ins,  Co,,  17  N.  Y. 
486-441 ;  link  y.  Mahaffay,  8  Watts,  385  ;  RUte7ihouse  v.  Levering, 
6  Watts  ft  S.  197-199 ;  Goswiler^s  Estate,  3  Penrose  ft  Watts,  203 ; 
Union  Bank  of  Md.  y.  Edwards,  1  Gill  ft  J.  365 ;  Woodtvorth  r. 
Insurance  Co.,  5  Wall  87 ;  Hoover  y.  Epler,  52  Penn.  St  525 ;  Quebec 
F.  Ins.  Co.  y.  St.  Louis,  etc.,  22  £ng.  L.  ft  E.  89 ;  C.  M,  Ins.  Co.  y. 
K  T.  d  N.H.R.  R.  Co.,  25  Conn.  278 ;  Rockingham  F.  Ins.  Co.  y. 
Boslhcr,  39  Me.  255 ;  Hart  et  al.  v.  Western  R.  R.  Corp.,  13  Mete.  99 ; 
Mosicr^s  Appeal,  56  Penn.  St  80 ;  2  Phillips'  Ins.  (5  ed.)  240,  §  1512. 
The  insurer,  haying  settled  with  the  assured  for  less  than  was  due 
under  the  policy,  can  not  claim  a  right  to  subrogation.  Nibw  York 
Ins.  Co.  y.  Roul&t,  24  Wend.  513.  The  insurer,  haying  refused  to  aid 
in  prosecuting  the  wrong-doer,  can  claim  nothing  from  the  recoyery. 
Dixon  on  Subrogation,  175,  177,  178 ;  Kittenhouse  y.  Levering,  6 
Watts  ft  S.  197-199 ;  McComiici^s  AdmW  y.  Irwin,  35  Penn.  117  ; 
OoswiWs  Estate,  3  Penrose  ft  W.  203 ;  Kernochan  v.  N.  Y.  B.  F. 
Ins.  Co.,  17  N.  Y.  436,  441 ;  Fink  y.  Mahaffay,  8  Watts,  385 ;  Jfow- 
ticeUo  y.  Mollison,  17  How.  155  ;  Qt^bec  Assurance  Co.  v.  St.  Louis, 
22  K  L.  ft  E.  89 ;  White  y.  Crisp,  26  id.  535  ;  Brown  v.  MaUett,  6 
Com.  B.  616. 

The  right  of  subrogation  exists  only  where,  from  all  the  circum- 
stances of  the  case,  it  ought,  in  equity  and  good  conscience,  to  exist 
Shotwett  y.  Jeff.  Ins.  Co.,  5  Bos.  263 ;  Kernochan  y.  N.  Y.  B.  F.  Ins. 
Co.,  17  N.  Y.  436-441;  OoswiWs  Estate,  3  Penrose  ft  W.  203; 
Mosier^s  Appeal,  56  Penn.  80. 

CD.  Coffin  and  T.  0.  Mitchell,  for  defendant  in  error.  The 
insured,  haying  been  paid  as  for  a  total  loss  by  the  insurance  com* 
pany,  holds  the  amount  recoyered  from  the  wrong-doer  in  trust  for 
the  company.  1  Arnould  Ins.  8,  9,  g  4 ;  1  Duer,  58,  §  1,  2 ;  Oracie 
y.  N.  Y.  Ins.  Co.,  8  Jphns.  247  ;  Randal  y.  Cockran.  1  Ves,  Sen.  98 ; 
Yates  y.  Whyte,  4  Bing.  N.  C.  272;  S.  C,  33  Eng.  Com.  Law,  349 ; 
Hart  y.  West.  R.  R.  Co.,  13  Mete.  99 ;  25  Conn.  277 ;  39  Me.  253 , 
Gbiiib»  J.,  in  17  How.  155 ;  22  Eng.  L.  ft  Eq.  73 ;  2  Phil.  Ins.,  §  1732 , 
Hall  dt  Long  y.  R.  R.,  18  Wall.  867.    The  yerdiot  and  judgment  oi 
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the  court  in  the  ooUisiou  suit  jadicially  settle  the  amount  of  mU 
damag»js  suetained  by  Newoomb,  by  leaeon  of  the  colIiBion.  Bajf^- 
Urn  y.  WiUardy  10  Pick.  1G6,  169.  The  refnsal  of  the  inBurar  to 
join  in  the  suit  does  not  destroy  its  right  to  subrogation. 

WBSTy  J.  The  Cincinnati  Insurance  Co.,  defendant  in  error 
brought  its  action  agaiust  the  plaintiff^  in  error,  in  the  superior 
court  of  Cincinnati,  to  compel  the  refunding  of  $1,617.15  paid  to 
them  on  a  policy  of  insurance.  The  cause  was  tried  by  the  court  at 
special  term,  wherein  it  was  reserved,  on  the  evidence,  to,  and  was 
decided  at,  the  general  term.  The  judgment  at  general  term  is  now 
sought  to  be  rerersod  in  this  proceeding. 

The  record  contains  what  purports  to  be  all  the  eridence  heard 
at  special  term,  and  to  have  been  certified  up  with  the  order  of 
reservation.  The  court  in  general  term  so  find,  and  direct  it  to  be 
made  part  of  the  record. 

Generally,  the  evidence  heard  on  the  trial  of  a  cause  in  an  in- 
ferior court  can  be  brought  here  for  review,  on  errors  assigned,  by 
bills  of  exceptions  only.  This  has  been  repeatedly  held  by  this  court. 
No  such  bill  is  discovered  in  this  record.  Whether  it  was  compe- 
tent for  the  court  to  attach  the  evidence  as  an  exhibit  to  its  special 
finding,  and  thus  make  it  serve  the  office  of  a  bill  of  exceptions, 
we  have  not  deemed  it  necessary  to  determine,  but  have  limited  our 
inquiries  to  questions  arising  on  the  pleadings,  and  the  special  find- 
ings proper  of  the  court. 

In  the  original  petition  it  is  disclosed  that  the  defendant  in  error 
seeks  re-imbursement  of  moneys,  paid  to  plaintiffs  in  error  on  a 
policy  of  insurance,  on  account  of  injuries  to  their  steamboat 
^  Wm.  Noble,"  and  for  their  liability  in  general  ayerage  on  jettison 
of  cargo,  resulting  from  a  collision  with  the  steamer  '^  Fashion," 
the  whole  of  which  losses,  it  is  alleged,  the  plaintiffs  in  error  sub- 
sequently recovered  as  damages,  in  an  action  against  the  owners  of 
the  latter  vessel,  as  negligent  wrong-doers. 

In  their  answer  to  this  petition  the  plaintiffs  in  error  admit  the 
collision,  resulting  jettison  of  cargo  and  injuries  to  their  yessel, 
the  fact  and  payment  of  the  insurance  thereon,  and  the  sub- 
sequent action  and  recovery  against  the  owners  of  the  ^^  Fashion." 
But  they  deny  that  in  said  action  they  reoorered  the  items  paid  to 
them  on  the  adjustment  of  said  insurance.  On  the  contrary  they 
aver  that,  by  said  collision,  they  sustained  losses  other  than  and  in 
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addition  to  those  items ;  that  their  aggregate  losses,  for  which  they 
sued,  exceeded  $15,000,  bat  that  they  recovered  from  the  owners  of* 
the  ''  Fashion  "  only  $11,086,  a  sum  much  less  than  the  excess  of 
their  losses  above  the  items  covered  by  insurance ;  that  the  costs  of 
said  collision  suit  exceeded  $5,000 ;  that  the  defendant  in  error  was 
not  a  party  to  said  suit;  that  it  expressly  declined  and  refused,  on 
request,  to  contribute  to  or  in  any  manner  aid  in  its  prosecution ; 
and  that  it  released  and  abandoned  its  claim  to  the  proceeds  of 
said  suit  The  plaintiffs,  therefore,  controvert  their  liability  to 
refund. 

By  the  reply,  the  allegation  of  the  answer,  that  defendant  m 
error  refused,  on  request,  to  aid  in  or  in  any  manner  contribute  to 
the  prosecution  of  the  collision  suit,  is  not  controverted. 

The  superior  court,  at  general  term,  made  a  ^^  special  finding,"  as 
follows : 

**  The  court,  being  fully  advised  in  the  premises,  does  find  that 
the  defendant  paid  out,  in  and  about  the  prosecution  of  the  collis- 
ion suit  against  the  owners  of  the  steamboat,  '  Fashion,'  the  sum 
oi  $4,167.40,  and  is  entitled  to  the  further  sum  of  $2,500  for  his 
services  in  preparing  the  said  suit;  and  is  therefore  entitled  to 
have  the  sum  of  $6,667.46  first  to  be  credited  upon  the  sum  received 
in  the  collision  suit ;  which,  being  deducted  from  the  sum  so  named, 
leaves  the  sum  of  $4,418.60;  that  the  plaintiff's  claim,  as  set  out  in 
his  petition,  with  intei*est  to  the  first  of  this  term,  amounts  to 
$2,538. 

"The  court  does  further  find  and  hold  that  the  plaintiff  in  this 
case  is  bound  by  the  finding  in  the  collision  suit,  and  cannot  be 
permitted  to  show  that  his  real  damages  resulting  from  the  collision, 
and  involved  in  the  suit,  were  greater  than  the  amount  found  by 
the  verdict,  or  to  go  into  the  same  in  this  suit ;  and  that  the  plain* 
tiffs  are  entitled  to  such  proportion  of  said  sum  of  $4,418,60,  as 
the  said  sum  of  $2,538  bears  to  $11,086,  the  amount  recovered  in 
the  collision  suit  —  to  wit,  the  sum  of  $1,011.44.  The  court  does, 
therefore,  assess  the  plaintiff's  damages  at  the  said  sum  of  $1,011.44. 

"  And  the  said  evidence,  upon  which  the  case  was  reserved,  was 
all  the  evidence  in  the  case,  and  the  same  is  hereto  attached,  marked 
'  A,'  and  made  part  of  the  record  in  the  case. 

'^  And  the  counsel  severally  excepted  to  each  of  the  findings  and 
lioldings,  and  his  exceptions  were  allowed  and  ordered  to  be  made 

part  of  the  record.'* 
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In  the  view  we  have  taken  of  the  case^  while  we  donbt  the  oorreot* 
ness  of  the  rnling  below,  which  held  that  the  plaintiffs  in  error 
**  were  bound  by  the  findings  in  the  collision  suit/'  we  deem  it 
nnnecesssary  to  pass  upon  the  question. 

The  defendant  in  error  founds  its  claim  on  the  doctrine  of  subro* 
gation.  This  may  be  stated  as  follows:  Where  a  loss  oorered  by 
insurance  is  occasioned  by  a  wrong-doer,  the  underwriter,  after  re-im- 
bursing  it  in  specie,  or  making  compensation  in  money,  is,  in  a  proper 
case,  entitled  to  be  subrogated,  qtioad  hoc,  to  the  right  of  the  assured 
against  the  wrong-doer.  This  is  of  the  highest  equity ;  for  whereas 
the  loss  is^  in  the  first  instance,  that  of  the  assured,  after  re-imburse- 
ment  or  compensation  it  becomes  the  loss  of  the  insurer. 

The  plaintiffs  in  error  insist  that  the  doctrine,  if  ever  recognized, 
has  been  doubted  by  modern  decisions.  We  do  not  so  think.  It 
was  fully  recognized  by  Lord  Harbwiok  in  the  early  case  of  Ran- 
dal Y.  Oockrarif  1  Ves^Sen.  98,  with  which  the  American  cases  are  in 
nearly  universal  accord.  The  loss  of  mortgaged  premises,  insured 
at  the  instance  of  the  mortgagee,  presents  a  case  aui  generis,  for 
rejection  of  the  application  of  the  doctrine. 

There  are  two  classes  of  cases  for  its  application :  First,  Where  the 
total  loss  sustained  is  covered  by  insurance,  and  re-imbursed  or  com- 
pensated by  the  underwriter;  Second,  When  the  loss  sustained  is  but 
partially  covered  by  insurance,  and  is  re-imbursed  or  compensated 
accordingly.  These  may  be  respectively  denominated /ufi  insurance 
and  partial  insurance. 

In  case  of  partial  insurance,  which  class  is  the  one  at  bar,  the 
assured  and  underwriter  have  each  a  substantive  interest  in  tho 
claim  against  the  wrong-doer;  whereas,  in  a  case  of  full  insurance 
and  compensation,  the  interest  of  the  former  is  but  nominal. 

Where  the  assured,  as  in  case  of  partial  insurance,  sustains  a  loss 
m  excess  of  the  re-imbursement  or  compensation  by  the  underwriter, 
he  has  an  undoubted  right  to  have  it  satisfied  by  action  against  the 
wrong-doer.  But  if,  by  such  action,  there  comes  into  his  hands 
any  sum  for  which,  in  equity  and  good  conscience,  he  ought  to 
<iccount  to  the  underwriter,  re-imbursement  will,  to  that  extent,  be 
compelled  in  an  action  by  the  latter,  based  on  his  right  in  equity  to 
subrogation.  But  the  assured  will  not,  in  the  forum  of  conscience, 
be  required  to  account  for  more  than  the  surplus  which  may  remain 
in  his  hands,  after  satisfying  his  own  excess  of  loss  in  full  and  hit 
reasonable  expenses  incurred  in  its  recovery;  unless  the  under- 
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writer  shally  on  notice  and  opportunity  given,  have  contributed  to, 
and  made  common  cause  with  him,  in  the  prosecution. 

In  this  case,  the  losses  of  the  plaintiffs  in  error,  in  excess  of  insur- 
ance, exceeded  $9,000;  their  recovery  was  $11,086.  The  costs  of 
prosecuting  the  action  exceeded  $6,000.  The  amount  applicable  to 
their  excess  of  loss,  after  payment  of  expenses,  was  insutticient  to 
satisfy  it  It  is  not  unconscionable  that  they  return  this :  It  would 
be,  to  award  any  part  of  it  to  the  defendant  in  error,  who  refused  to 
hazard  the  costs  of  its  recovery. 

On  the  special  findings  of  the  superior  court,  their  judgment 
will  be  reversed,  and  the  judgment  entered  here  for  the  plaintiffs  in 
error,  which  the  court  below  ought  to  have  rendered. 

Judgment  reversed. 


Thb  Fibst  National  Bank  op  Columbus,  plaintiff  in  error, 

V.  Gaklinghouse  U  aL 

(»Ohlo8t.4fB.) 

National  (ofUw  not  hound  ly  State  usury  latos — pramiuory  note — dUcharjfe  cf 

sureties. 

National  banks  oi^ganised  under  act  of  congress  are  not  bound  hy  the  nsuij 
laws  of  the  States  In  which  they  are  situated.    {See  note,  p.  762.) 

The  discounting  of  a  promissory  note  by  a  national  bank,  at  an  unlawful  rate 
of  interest,  doee  not  render  the  note  void  in  toto,  but  only  to  the  extent  of  the 
interest. 

The  discounting  of  a  note  for  the  principal  maker,  at  an  unlawful  rate  of 
interest,  is  not  such  an  unauthorized  use  of  tlie  note  as  will  discharge  the 
sureties  from  liability.  In  the  absence  of  any  express  agreement  or  under- 
standing on  that  subject  between  the  sureties  and  the  principal,  of  which 
the  holder  had  notice,  or  any  intention  to  practice  a  fraud  on  the  sureties, 
they  must  be  held  to  have  trusted  to  the  judgment  and  discretion  of  the 
principal,  as  to  the  terms  on  which  the  note  might  be  discounted. 

Erbob  to  the  court  of  common  pleas  of  Delaware  county. 
Reserved  in  the  district  court  for  decision  in  the  supreme  court 

The  plaintiff  in  error  brought  an  action  in  the  court  of  common 
pleas  against  the  defendants  in  error,  upon  a  joint  and  several 
promissory  note  for  $6,000,  dated  Columbus,  Ohio,  November  13^ 
1867,  made  by  George  Oarlinghouse,  Daniel  Hunt,  James  Budd 
and  Jonathan  Bateson,  and  payable  to  the  order  of  Geor^  Garling- 
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hoase,  on  the  1st  of  Mftrch^  after  date,  without  grace.     It 
indorsed  by  Oarlinghouse. 

The  defendants,  Hunt  and  Bateson,  filed  an  answer,  containiug 
five  defenses.  The  first  was  nil  debet ^  because  they  alleged  that  they 
executed  the  note  as  sureties,  only  for  Oarlinghouse  and  for  his 
accommodation,  for  the  purpose  only  of  having  the  same  discounted, 
or  money  borrowed  thereon  at  the  rate  of  interest  allowed  by 
law  in  the  State  of  Ohio,  being  six  per  cent  per  annum ;  that,  on  or 
about  the  13th  day  of  November,  1867,  the  plaintiff  well  knowing 
that  said  defendants  were  sureties  only  for  Oarlinghouse,  upon  said 
note,  by  agreement  of  Oarlinghouse  only,  ivithout  the  defendants' 
knowledge  or  consent,  discounted  the  same  for  the  sole  use  and 
benefit  of  said  Gkurlinghouse ;  and  on  said  discount,  took  and  reserved 
from  him,  as  interest  for  the  money  loaned  him  upon  said  note,  for 
the  time  the  same  had  to  run,  a  greater  rate  of  interest  than  six  per 
cent  per  annum,  the  rate  allowed  by  law  in  Ohio,  to  wit,  interest  at 
the  rate  of  over  nine  i>er  cent  per  annum,  being  the  sum  of  $137.50 ; 
that  the  interest  so  taken  and  reserved  by  the  plaintiff  was  usurious 
and  illegal,  done  only  by  agreement  of  the  plaintiff  and  Oarling- 
house, without  the  knowledge  or  consent  of  the  defendants,  and  in 
fraud  of  their  rights  as  sureties  of  Oarlinghouse. 

The  fourth  defense  was  nil  debety  because  the  defendants  alleged 
that  the  plaintiff  was  an  association  formed  under  the  act  of  congress 
to  provide  a  national  currency,  etc.,  approved  June  3, 1864^  located 
and  doing  business  at  Columbus,  Ohio  ;  that  by  the  provisions  of 
said  act  the  plaintiff  was  authorized  to  take,  receive,  reserve  and 
charge  upon  any  loan  or  discount  made  by  it,  or  upon  any  note,  etc., 
interest  at  the  rate  of  six  per  cent  per  annum,  that  being  the  rate 
of  interest  allowed  by  law  in  the  State  of  Ohio,  and  no  more;  that 
the  defendants  executed  the  note  in  suit,  as  sureties  only,  for  said 
Oarlinghouse ;  that  the  plaintiff  discounted  the  note  for  Oarling- 
house ;  and  on  such  discount  took,  received,  reserved  and  charged 
more  interest  than  six  per  cent  per  annum,  to  wit,  interest  at  the 
rate  of  over  nine  per  cent  per  annum,  and  the  defendants  alleged 
that  the  loan  and  discount  so  made  for  Oarlinghouse  by  the  plain- 
tiff, of  said  note,  was  unauthorized  by  the  provisions  of  the  act  of 
congress  and  contrary  thereto,  and  was  illegal  and  void. 

To  each  of  said  first  and  fourth  defenses  the  plaintiff  demurred. 
The  court  rendered  judgment^  overruling  the  demurrers,  and 
missing  the  actiou  as  to  said  Hunt  and  Bateson,  with  costs. 
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R.  A.  HarrUoUy  for  plaintiff  in  error.  Section  46  of  the  act 
approved  February  25,  1863,  provided  that  the  taking  aaniioud 
interest  ^  shall  be  held  and  adjudged  a  forfeiture  of  the  debt*'  But 
section  30  of  the  act  of  June  3, 1864,  limited  the  forfeiture  to  the 
entire  interest ;  and  also  gave  the  borrower  a  right  to  recover  twice 
the  amount  of  such  interest  paid  by  him.  Congress  clearly  intended, 
by  each  act,  to  establish  a  rule  of  forfeiture  which  would  cover  the 
whole  case.  See  Park  et  al,  TVuetee,  v.  NcUional  Bank  of  Mis- 
souri, Bankers'  Magazine  for  December,  1870.  The  regulation  of 
the  rate  of  interest  being  a  proper  subject  for  legislative  action, 
when  the  legislative  body  has  declared  what  shall  be  the  legal 
effect  of  a  violation  of  a  statute  on  the  subject,  the  courts 
are  bound  by  that  declaration.  The  legislative  intent,  gathered 
from  the  whole  statute,  must  control.  Harris  v.  RunnelSy  12 
How.  (TT.  S.)  79;  Vining  v.  Bricker,  14  Ohio  St  331;  Fleckner 
V.  Bank  of  United  States,  8  Wheat  338 ;  Bank  of  United  States 
V.  Waggoner  et  a?.,  9  Pet  378;  Morse  on  the  Law  of  Banking, 
18;  Hie  Commercial  Bank  of  Manchester  v.  Nolan,  %  Miss.  608  ; 
Farmers*  Bank  v.  Burchard,  33  Vt  346;  Chester  Class  Co.  v. 
Dewey,  16  Mass.  102 ;  Baudel  v.  Isaacy  13  Md.  202 ;  Philadelphia 
Loan  Co.  v.  Towner,  13  Conn.  249 ;  Silv&r  Lake  Bank  v.  North,  4 
Johns.  Ch.  370  ;  Rock  River  Ba?ik  v.  Sherwood,  10  Wis.  230 ; 
Quinsigamond  Bank  v.  Hobbs,  11  Gray,  230  ;  Hie  Banks  v.  PoitiauXf 
3  Rand.  143 ;  Lyo7i  v.  State  Bank  of  Alabama,  1  Stewart,  468 ; 
Planter^s  Bank  v.  Sharp,  4  S.  &  M.  75 ;  Grand  Oulf  Bank  v. 
Archery  8  ib.  151 ;  Darbtfs  Trustee  v.  Boatman* s  Savings  Instituti(m, 
1  Dillon's  C.  C.  141.  The  claim  that  the  usury  forfeits  the  debt,  is 
made  upon  two  grounds :  1.  The  transaction  is  void  upon  the  prin- 
ciples of  the  common  law ;  2.  The  bank  had  no  power  to  make  such 
a  contract  There  are  several  answers  to  each  of  these  positions: 
1.  In  this  country,  at  common  law,  no  rate  of  interest  has  ever  been 
unlawful,  unless  so  great  as  to  be  unconscionable.  Houghton  v. 
Page,  2  N.  H.  242,  2.  The  terms  of  section  30  of  the  act  of  June 
3, 1864,  in  effect,  declare  that  a  recovery  of  the  principal  may  be  had. 
That  section  is  remedial  and  enabling,  as  to  the  contract  and  recov- 
ery thereon  of  the  principal,  and  penal  only  as  to  the  interest,  and 
must  be  liberally  construed  as  in  cases  of  statutes  whoUy  remediaL 
See  Cray  v.  Bennett,  3  Mete.  529.  3.  Congress  having,  in  that  nar^ 
ttoulary  placed  these  banks  on  the  same  footing  as  individuals  et^A 
respect  to  the  capacity  to  cotUract,  the  courts  have  no  right  to  nullify 
Vol.  X."  96 


754  OHIO- 

The  Fint  National  Bank  of  Colambas  v.  Oarlinghciuw. 


the  provision,  by  holding  that  the  bank  has  not  power  to  enforce  the 
contract  for  the  payment  of  the  principal.  4.  This  system  of  bank- 
ing was  devised  for  national  governmental  purposes,  and  was  intended 
to  be  uniform  throughout  the  country.  See  Providetice  InstUttion 
for  Savifigs  v.  OUy  of  Boston,  101  Mass.  575, 584;  3  Am.  Bep.  407. 
While  good  reasons  exist  for  limiting  the  rates  of  inteiest  to  be 
charged  by  the  banks,  according  to  local  State  !aws,  no  such 
reason  can  be  assigned  for  declaring  contmcts  cf  loan  made 
by  them,  void  in  some  States  and  vtdid  in  others.  5.  Section  8 
of  the  act  of  June  3,  1864,  by  force  of  the  terms  used  therein,  con- 
fers the  corporate  power  to  make  loans  taking  interest,  and  section 
30  merely  limits  the  mode  of  exercising  a  power  ali*eady  conferred ; 
and  this  limitation  is  accompanied  by  a  provision  defining  the  etl'ect 
that  shall  follow  a  disregard  of  that  mode.  Construe  the  two  sec- 
tions together,  and  they  provide  that  the  bank  shall  have  full 
power  to  make  contracts  of  loan,  etc.,  but  if  it  incorporates  usury 
into  any  such  contract,  the  entire  interest  shall  be  forfeited,  etc 
Morse  on  the  Law  of  Banking,  18 ;  20  Maine,  109, 113. 

Section  3  of  the  *'  act  to  restrain  banks  from  taking  usury," 
passed  March  19,  1850,  S.  &  C.  149,  does  not  apply  to  this  cise,  for 
several  reasons:  1.  It  applies  only  to  banks  created  by  the  legibla* 
lature  of  Ohio.  See  Pickaway  Bank  y.  Pratliei',  12  Ohio  St  4^7 
No  other  banks  then  existed  in  Ohio.  2.  That  secticn  imposed  :io 
penalty,  and  necessarily  must  bear  the  same  construction  thai  las 
been  given  to  the  general  usury  laws  of  the  SUite.  3.  The  act  of 
Oongi*ess  specifying  the  penalty  precludes  the  operation  of  State 
legislation  upon  that  subject  See  First  National  Batik  of  Wliiie' 
hall  V.  Lamhy  57  Barb.  429,  and  cases  there  cited :  Crocker  f. 
Marine  Nat,  Bank,  101  Mass.  240 ;  Frazer  et  at,  v.  Seibern  ef  ah, 
16  Ohio  St  614  ;  McGulloch  v.  Maryland,  4  Wheat  316. 

The  knowingly  takiug  usurious  interest  from  the  principal,  at  the 
time  of  the  discount,  although  without  the  knowledge  or  consent  of 
the  sureties,  is  not  a  fraud  upon  them.  Selser  v.  Brock^  3  Ohio  St 
302 ;  Jones  v.  Brown,  11  id.  601. 

Carper  <§  Van  Deman,  L.  English,  J.  Wm.  Baldwin,  and  Iteid  S 
Powell,  for  Hunt  and  Bateson.  The  bank  interpolated  usury  into 
the  contract,  without  the  consent  of  the  sureties,  and  wiih  knowl- 
edge that  they  intended  to  bind  tliemselves  for  interest  at  six  per 
cent  only;  and  lessened  the  property  of  their  principal  co  their 
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prejudice.  Hence,  our  first  defense  is  compie;;e.  ,  Fullerton  v.  Stur^ 
gesy  i  Ohio  St  539,  535,  537 ;  1  Parsons  on  Notes  au^  Bills,  236, 
238,  239,  2  ib.  550,  557;  Pidcock  v.  Bishop,  3  Bam.A  C.  605,  610; 
iVc  WiUiams  v.  Mason,  6  Duer,  276,  278,  279 ;  Bonar  v.  McDonald^ 

1  Eng.  Law  and  Eq.  1,  8,  and  note ;  McCramer  v.  Thotnpson,  21 
Iowa,  247,  252,  253 ;  Pejpper  v.  The  State,  22  Ind.  419 ;  Portage  Co. 
Bank  v.  Lane,  8  Ohio  St  405;  Sturges  d  Bale  t.  Williams,  9 
Ohio  St  449,  452 ;  Rex  v.  HaH,  1  Moody's  C.  C.  486 ;  Agawam 
Hank  v.  Sears,  4  Gray,  95,  97.  There  was  no  implied  authority  on 
which  the  bank  may  have  acted.  Hatch  y.  Searles,  2  Smale  &  Giffard, 
152,  153.  And  the  conduct  of  the  bank  was  not  in  good  faith 
toward  the  sureties.  6  Duer,  279.  The  contract  and  loan  was 
invalid,  first,  because  the  bank  had  no  power  to  make  it,  and,  second, 
because  the  act  of  the  loan  was  prohibited  by  law.    WrigM  v.  Briggsy 

2  Hill,  79 ;  Com.  v.  Erie  &  N,  E.  R,  R.  Co^  27  Penn.  St  351 ;  Chilli- 
cothe  Bank  v.  Swayne  et  ah,  8  Ohio,  286 ;  Straus  y.  Eagle  Ins.  Co.y 
5  Ohio  St  62;  State  v.  Wash,  Sac.  L.  Co.,  11  Ohio,  96;  N.  Y.F. 
nis.  Co.  V.  Ely,  2  Cow.  678,  699,  710;  People  y.  Utica  Ins.  Co.,  15 
Johns.  383 ;  Bartholomeio  v.  Bently,  1  Ohio  St  37 ;  Comm'er  of  OaU 
lia  Co.  Y.  ffolcomb,  7  Ohio,  232,  234 ;  United  States  Bank  y.  Owe:%s, 
2  Pet  527 ;  Charles  River  Bridge  v.  Warren  Bridge,  11  id.  527 ; 
Dartmouth  College  v.  Woodward,  4  Wheat  518,  630;  Bank  of 
Wooster  y.  Stevens  et  al,  1  Ohio  St  235  ;  Busby  v.  Finn,  id.  409  ; 
Miami  Exporting  Co.  v.  Clark,  13  Ohio,  17,  21 ;  Morris  v.  Way  el 
al.,  16  id.  469,  477;  Pickaway  Co.  Bank  v.  Prather,  12  Ohio*  St 
514;  Bank  ofSalina  v.  Alvord,  31  N.  Y.  (4  Tiff.)  473  ;  Story  on  Con- 
tracts,  §§  485,  492,  613,  614 ;  1  Kent,  517  (marg.467);  Chitty  on 
Contracts  (9th  Am.  ed.)  703,  704;  Vining  y.  Bricker,  14  Ohio  St 
331,  334. 

The  imposition  of  a  penalty  cannot  confer  corporate  power. 
Without  section  30  of  the  bank  law,  the  bank  could  recover  nothm^  on 
the  contract  and  the  borrower  could  recover  only  usurious  interest 
actually  paid.  Under  that  section  an  additional  penalty  falls  upon 
the  bank  —  an  additional  right  is  given  to  the  borrower;  the  bank 
may  lose  the  whole  debt  and  double  the  interest  paid  —  the  borrower 
can  recover  the  double  interest  And  section  53  adds  a  forfeiture  of  the 
corporate  franchise.  Upon  this  question  of  construction  the  State 
oourts  are  equal  to  the  Federal  court&  Natir-nal  Bank  t.  OmUf  9 
WalL362. 
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WHiTBy  C.  J.  The  plaintiff  is  a  bankiiig  corporation  organized 
under  the  act  of  Congress  ^'  to  provide  a  national  currency^  secured 
by  a  pledge  of  United  States  bonds,  and  to  provide  for  the  circola- 
tion  and  redemption  thereof/'  approved  June  3, 1864.  13  Stat  at 
Large>  99. 

The  judgment  of  the  court  below  is  sought  to  be  sustained  oo 
three  general  grounds : 

FirsL  That  the  note  in  question  having  been  discounted  by  the 
plaintiff  at  an  unlawful  rate  of  interest,  is  yoid  under  the  act  of 
congress  referred  to. 

Second,  That,  if  not  void  under  the  act,  the  note  is  void  under 
the  statute  of  this  State,  passed  March  19, 1850,  entitled  ^  an  act  to 
restrain  banks  from  taking  usury.''    1  S.  &  G.  149. 

Third.  That  the  defendants  being  sureties,  the  discounting  of  the 
note  by  the  plaintiff  for  their  principal,  at  an  unlawful  rate  of 
interest,  was  an  unauthorized  use  of  the  note  which  discharged 
them  from  liability  thereon. 

These  grounds  we  will  consider  in  their  order. 

1.  The  sections  of  the  national  banking  law  preceding  section  8,  pre- 
scribe the  mode  in  which  associations  may  be  formed  ^  for  carrying 
on  the  business  of  banking."  By  section  8,  the  associations  so  formed 
are,  among  other  things,  authorized  to  carry  on  the  business  of  bank- 
ing, by  discounting  and  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt;  by  receiving  deposits,  by 
buying,  selling  exchange,  coin,  and  bullion  ;  by  loaning  money  on 
personal  security ;  by  obtaining,  issuing,  and  circulating  notes, 
according  to  the  provisions  ot  the  act,  etc. 

Section  30  is  a  limitation  of  the  general  powers  specified  in  sec- 
tion 8  ;  and  on  the  construction  of  the  former  section,  the  question 
now  under  consideration  depends. 

Section  30  is  as  follows : 

''  %  30.  And  be  it  further  enacted,  that  every  association  may 
take,  receive,  reserve,  and  charge  on  any  loan  or  discount  made,  or 
upon  any  note,  bill  of  exchange,  or  other  evidence  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  State  or  territory  where  the 
bank  is  located,  and  no  more,  except  that  where,  by  the  law  of  any 
State,  a  different  rate  is  limited  for  banks  of  issue  organized  under 
State  laws,  the  rate  so  limited  shall  be  allowed  for  associations 
organized  in  any  such  State  under  this  act.  And  when  no  rate  if 
fixed  by  the  laws  of  the  State  or  territory,  the  bank  may  take. 


DECEMBEK  TERM,  1872.  757 


The  First  Natioaal  Bank  of  Columbas  ▼.  GarlingkooBe. 


receive,  or  charge  a  rate  not  exceeding  seven  per  centum,  and  such 
interest  may  be  taken  in  advance,  reckoning  the  days  for  which 
the  note,  bill,  or  other  evidence  of  debt  has  to  run.  And  the  know- 
ingly taking,  receiving,  or  reserving,  or  charging  a  rate  greater  than 
aforesaid,  aluill  be  held  and  adjudged  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon.  And  in  case  a 
greater  rate  of  interest  has  been  paid,  the  person  or  persons  paying 
the  same,  or  their  legal  representatives,  may  recover  back  in  an 
action  of  debt  twice  the  amount  of  the  interest  thus  paid,  from  the 
association  taking  or  receiving  the  same.  Provided^  that  such 
action  is  commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred.  But  the  purchase,  discount  or  sale  of  a 
bona  fide  bill  of  exchange,  payable  at  another  place  than  the  place 
of  such  purchase,  discount  or  sale,  at  not  more  than  the  current 
rate  of  exchange,  payable  at  another  place  than  the  place  of  pur- 
chase, discount  or  sale,  at  not  more  than  the  current  rate  of 
exchange  for  sight  drafts,  in  addition  to  the  interest,  shall  not  be 
considered  as  taking  or  receiving  a  greater  rate  of  interest 

This  section  is  a  subtitute  for  section  46  of  the  original  act  of 
February  S5, 1863 ;  and  in  giving  construction  to  the  section  as 
found  in  the  present  act,  it  is  worthy  of  remark  that  the  forfeiture, 
as  declared  by  the  original  act,  was  of  the  entire  debt  or  demand  on 
xrhich  the  interest  was  taken,  reserved  or  charged. 

The  effect  of  agreeing  for  unlawful  interest,  as  the  section  now 
stands,  is  quite  obvious.  The  forfeiture  is  expressly  limited  to  the 
interest  which  the  note,  bill  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon.  In  thus  limit- 
ing the  forfeitui*e  to  the  interest,  the  right  of  the  bank  to  the 
principal  in  necessarily  implied.  And,  so  far  as  the  argument  as  to 
the  entire  invalidity  of  the  note  is  founded  on  the  supposed  want 
of  power  or  capacity  in  the  bank,  it  is  enough  to  say  that  authority 
implied  is  as  effective  and  available  as  authority  expressly  conferred. 

The  statute  operates  on  the  instrument  given  for  the  loan,  and, 
in  effect,  declares  it  to  be  invalid  as  to  the  entire  interest,  but  valid 
and  binding  as  an  obligation  for  the  payment  of  the  principal. 

The  construction  we  give  to  the  statute  now  under  consideratl'iti, 
renders  the  decision  in  the  case  of  The  Bank  of  CkiOioothe  7. 
Swayne  ei  a/.,  8  Ohio,  286,  and  the  subsequent  oases  referred  to, 
recognising  the  same  principle,  inapplicable  to  the  present  cose. 
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In  each  of  those  cases  the  contract  was  declared  void,  not  because 
of  any  illegal  element  or  stipulation  entering  into  the  consideration 
of  the  instrument^  but  for  want  of  legal  capacUy  on  the  part  of  the 
corporation  conferred  by  its  charter.  SeU&r  y.  Brocky  3  Ohio  St. 
806. 

We  hare  not  oyerlooked  the  recent  case  of  First  National 
Bank  of  Whitehall  y.  Lamby  decided  by  the  court  of  appeals  of 
New  York  {ante,  p.  438).  We  haye  considered  the  opinion  in  that 
case  with  the  respect  due  to  the  learned  tribunal  in  which  it  was 
pronounced.  But,  after  an  attentiye  consideration  of  it,  we  are  un- 
able to  concur  in  the  yiews  therein  expressed  as  to  the  true  con- 
struction of  the  act  of  congress  now  in  question.  The  question  de- 
cided in  the  case  was  that  the  contract  then  in  controyersy  was  yoid 
under  the  usury  laws  of  New  York.  The  contract  was  usurious, 
both  under  the  laws  of  the  State  and  the  law  of  congress.  The 
usurious  part  of  the  transaction  was  forbidden  by  both  laws,  the 
difference  in  their  operation  being  as  to  the  extent  of  the  penalty  or 
forfeiture.  The  statutes  of  New  York  declare  yoid  all  contracts 
reserying  a  greater  rate  of  interest  than  seyen  per  cent  per  annum, 
and  preclude  a  recoyery  thereon  of  either  principal  or  interesc.  In 
this  State  we  haye  no  such  statute.  Whether,  therefore,  it  is  com- 
petent for  the  State  to  impose  additional  penalties  or  forfeitures  to 
those  prescribed  by  congress,  where  the  authority  giyen  by  congress 
has  been  exceeded  in  the  usurious  transaction,  is  a  question  which 
does  not  arise  in  this  case,  and  as  to  which  we  express  no  opinion. 

The  construction  giyen  to  section  30,  in  Bank  of  Whitehall  y. 
Lamb,  to  which  we  dissent,  is  in  limiting  the  operation  of  the 
clause  declaring  the  forfeiture  to  States  and  territories,  where,  by 
the  local  law,  no  rate  of  interest  is  fixed. 

The  preceding  clauses  prescribe  the  rate  of  interest  to  goyern  in 
all  cases.  Where  the  local  law  prescribes  no  rate  of  interest,  it  is 
declared  that  the  rate  allowed  shall  be  seyen  per  centum.  In  all 
other  cases,  the  rate  fixed  by  the  local  law  is  adopted  by  congress  to 
goyern  the  national  banks.  It  seems  to  us  that,  upon  a  fair  con- 
struction of  the  section,  the  operation  of  the  clause  declaring  the 
forfeiture,  must  be  regarded  as  eo-extensiye  with  the  autliority  cou- 
fei*red  in  the  preceding  clauses  as  to  exacting  interest ;  and  as  apply- 
ing to  all  loans  and  discounts  made  under  these  clauses,  irrespectiyc 
of  the  locality  in  which  they  are  made. 

Thf»  construction  given  to  the  section  in  the  opinion  referred  to 
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of  the  court  of  appeals,  seems  to  have  been  influenced  by  the  idea 
that,  unless  the  forfeiting  clause  was  limited  to  cases  where,  by  the 
local  law,  no  rate  of  interest  is  fixed,  the  provision  would  be  uncon- 
stitutional. But  we  do  not  perceive  that  the  question  of  constitu- 
tional power  is  varied  by  such  limitation.  If,  in  the  absence  of  a 
State  law  fixing  the  rate  of  interest,  congress  has  power  to  prescribe 
(ft  rate  of  Interest  for  the  banks,  and  the  consequences  of  taking  in- 
terest in  excess  of  the  rate  allowed,  the  power  must  be  derived  from 
ihe  constitution  of  the  United  States ;  and,  if  so  derived,  its  exer-, 
cise  cannot  be  made  dependent  on  State  authority.  If,  therefore, 
the  power  exists  in  congress  to  prescribe  for  the  national  banks  a 
rate  of  interest  in  any  of  the  States,  the  power  must  exist  to  the 
same  extent  in  all  the  States,  irrespective  of  the  rates  prescribed  by 
State  laws. 

The  question,  whether  congress  had  power  to  establish  the  national 
banks,  must  be  regarded  by  the  judicial  tribunals  as  settled  by  the 
repeated  decisions  of  the  supreme  court  of  the  United  States. 
McGulloch  v.  Ths  State  of  Maryland,  4  Wheat  316 ;  Osborn  t. 
United  States  Bank,  d  id.  738;   Veazie  v.  Fenno,  8  Wall  533. 

In  speaking  of  the  faculty  of  lending  and  dealing  in  money, 
which  congress  was  authorized  to  confer  upon  the  United  States 
Bank,  Chief  Justice  Marshall  uses  this  language : 

"  Why  is  it  that  congress  can  incorporate  or  create  a  bank  ? 
This  question  was  answered  in  the  case  of  McOulhch  v.  The  State 
of  Maryland.  It  is  an  instrument  which  ^  is  necessary  and  proper' 
for  carrjring  on  €he  fiscal  operations  of  government  Can  this  in- 
strument, on  any  rational  calculation,  effect  its  object,  unless  it  b€ 
endowed  with  that  faculty  of  lending  and  dealing  in  money,  which 
is  conferred  by  its  charter?  If  it  can,  if  it  be  as  competent  to  the 
purposes  of  government  without,  as  with  this  faculty,  there  will  he 
much  difficulty  in  sustaining  that  essential  part  of  the  charter.  If 
it  cannot,  then  this  faculty  is  necessary  to  the  legitimate  operati  >ih 
ol  government,  and  was  constitutionally  and  rightfully  ingraftel  •ii 
the  institution.  It  is,  in  that  view  of  the  subject,  the  vital  ])art  <>{ 
the  corporation ;  it  is  its  soul;  and  the  right  to  preserve  it  uriu^i- 
nates  in  the  same  principle  with  the  right  to  preserve  the  skeNiri 
or  body  which  it  animates.  The  distinction  between  destroyino 
what  is  denominated  the  corporate  franchise,  and  destroying  its 
viTifying  principle,  is  precisely  as  incapable  of  being  maintained,  a^ 
%  distinction  between  the  right  to  sentence  a  human  being  to  death. 
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Aud  a  right  to  sentenoe  him  to  a  total  priTation  of  snsteDance  dui- 
ihg  life.  Deprive  a  bank  of  its  trade  and  basiness,  which  is  its  8ii»- 
tenance^  and  its  immortalitj,  if  it  have  that  property,  will  be  a  voij 
useless  attribate. 

"  This  distinction,  then,  has  no  real  existence.  To  tax  its  facul- 
ties, its  trade  and  occupation,  is  to  tax  the  bank  itself.  To  destroy 
or  preserve  the  one,  is  to  destroy  or  preserve  the  other.    ♦    ♦    ♦ 

^  The  currency  which  it  (the  bank)  circulates,  by  means  of  its 
trade  with  individuals,  is  believed  to  make  it  a  more  fit  Instrument 
for  the  purposes  of  government,  than  it  could  otherwise  be ;  and  if 
this  be  true,  the  capacity  to  carry  on  this  trade,  is  a  faculty  indis- 
pensable to  the  character  and  object  of  the  institution.''  9  Wheat 
861-4 

In  Veazie  v.  FennOy  supra^  in  the  opinion  delivered  by  the 
present  chief  justice,  referring  to  the  national  banking  system,  it  is 
said: 

''The  methods  adopted  for  the  supply  of  this  currency  were 
briefly  explained  in  the  first  part  of  this  opinion.  It  now  consists 
of  coin,  of  United  States  notes,  and  of  the  notes  of  the  national 
banks.  Both  descriptions  of  notes  may  be  properly  described  as 
bills  of  credit,  for  both  are  furnished  by  the  government;  both  are 
issued  upon  the  credit  of  the  government ;  and  the  government  is 
responsible  for  the  redemption  of  both ;  primarily  as  to  the  first- 
described,  and  immediately  upon  default  of  the  bank  as  to  the 
second.  ♦  ♦  ♦  Having  thus,  in  the  exercise  of  undisputed 
constitutional  powers,  undertaken  to  provide  a  currency  for  the 
whole  country,  it  cannot  be  questioned  that  congress  may  constitu- 
tionally secure  the  benefit  of  it  to  the  people,  by  appropriate 
legislation." 

It  being  thus  established  that  congress  can  provide  a  national 
currency  through  the  agency  of  the  banks,  and  authorize  them  to 
put  it  in  circulation,  it  seems  to  us  necessarily  to  follow  that  it  can 
prescribe  the  terms  or  rate  of  interest  upon  which  it  is  to  be 
supplied  and  kept  in  circulation. 

The  power  to  create,  implies  the  power  to  preserve.  The  lending  of 
the  currency  they  issue,  is  a  vital  element  in  the  system  of  national 
banks,  and  the  right  to  take  interest  is  a  necessary  incident  of  the 
power  to  loan.  If  the  States  can,  in  derogation  of  the  act  of  con- 
gress, limit  the  capacity  or  right  of  the  banks  as  to  the  rate  of 
interest  they  may  charge^  the  states  would  seem  to  have  plenary 
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power  over  the  whole  subject ;  and  could  so  exercise  it,  if  they 
saw  proper,  as  to  destroy,  for  all  practical  purposes,  the  Talne  of  the 
franchise.  The  power  would  seem  to  extend  not  only  to  prescrib- 
ing the  rate  of  interest,  but  to  include  also  authority  to  prcserilie 
the  character  of  the  securities  to  be  discounted  by  the  banks,  and 
the  terms  in  all  other  respects  on  which  they  were  to  exercise  the 
power  to  loan. 

2.  The  next  question  is,  whether  the  statute  of  this  State,  of 
March  19,  1850,  already  referred  to,  affects  the  note  now  in  ques- 
tion. We  are  clearly  of  opinion  that  it  does  not  The  third  section 
of  the  act,  which  is  the  only  one  that  can  be  supposed  to  have  any 
application,  was  intended  to  operate  on  banking  institutions  in  this 
State  whose  authority  to  discount  or  purchase  notes,  bills  or  other 
evidences  of  debt,  was  subject  to  the  control  of  the  legislation  of 
this  State,  and  was  intended  to  limit  such  authority.  It  imposes  no 
penalty.  It  has  no  application  to  banking  institutions  existing  and 
exercising  their  power  under  the  authority  of  congress. 

3.  The  remainiug  question  is,  whether  the  discounting  of  the 
note,  at  an  illegal  !rate  of  interest,  was  such  a  misuse  of  the  note  at 
discharged  the  defendants  as  sureties  from  liability. 

This  question  was  determined  in  the  negative  by  this  court,  in  Sels^r 
V.  Brock,  3  Ohio  St.  302.  It  was  held  in  that  case,  that  \vhere  a 
joint  and  several  promissory  note  in  blank  is  signed  by  several  per- 
sons  as  sureties,  and  delivered  to  the  principal  debtor,  to  be  by  him 
filled  up  and  given  to  the  payee,  if  an  illegal  rate  of  interest  be 
agreed  upon  between  the  principal  debtor  and  the  creditor,  and 
incorporated  in  the  amount  for  which  the  note  is  made  payable,  the 
contract  is  voidable  to  the  extent  of  the  usury  only,  and  creates  a 
binding  obligation  oi^  the  part  of  the  surety  for  the  principal  and 
legal  interest,  whether  the  usury  be  inserted  with  the  knowledge  and 
consent  of  the  surety  or  not. 

Usury,  it  is  said  in  the  opinion,  will  not  avoid  a  contract  as  to  a 
aorety  beyond  the  extent  to  which  it  is  vitiated  as  to  the  principal. 
And  it  may  be  remarked  that,  in  this  State,  the  effect  of  usury  is  not 
to  vitiate  the  entire  contract,  but  only  to  the  extent  of  the  usury. 

It  may  be  inferred  from  the  answer  that  the  not*  in  the  present 
case  was  filled  up  at  the  time  it  was  signed  by  the  sureties.  But  it 
can  make  no  differenoe  in  principle  whether  the  note  is  made  to 
cover  illegal  interest  by  filling  it  up  if  it  is  in  blank,  for  a  largi.r 
amount  than  the  actual  loan  and  lawful  interest,  or,  where  it  u 


762 OHic^ 

Shank  r.  Thti  FizBt  National  Bank  of  Qalioo. 


already  written  out,  by  diminishing  the  amount  of  the  actual  loan. 
The  effect  is  the  same  in  either  case. 

It  is  not  averred  in  the  answer  that  there  was  any  agreement 
between  the  defendants  and  Garlinghouse,  the  principal,  that  the 
note  was  not  to  be  used  unless  it  could  be  discounted  at  the  legal 
rate  of  interest  The  averment  is  that  the  defendants  executed  the 
note  for  the  dccommodation  of  their  principal,  for  the  purpose  only 
of  having  it  discounted  at  that  rate.  Whether  this  purpose  was 
communicated  to  the  principal  does  not  appear.  In  the  absence  of 
any  express  agreement  or  understanding  between  the  sureties  and 
the  principal,  uf  which  the  creditor  had  notice,  and  of  any  intention 
to  practice  a  fraud  on  the  sureties,  they  must  be  held  to  hare  trusted 
to  the  judgment  and  discretion  of  the  principal  as  to  the  terms  on 
which  the  note  might  be  discounted. 

Judgment  reversed^  and  cause  remanded  far  further  proceedings. 

Day,  J.,  did  not  sit  in  this  case. 

llOTi. — See  Fdni  National  Batik  of  WktUhaa  ▼.  Lamb,  ante,  p.  488,  wherein  the  ooul 
of  appeals  of  New  York  held  that  national  banks  are  subject  to  the  usury  laws  9i 
State  in  which  they  are  located.   See,  also,  next  case  and  note. — Bbp. 
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(2S  Ohio  St.  60S.) 
JfaHtmal  banks —  usury  — forfeiture  of  interest  —  State  banks. 

Under  section  80  of  the  National  Carrencjr  Act  (13  Stat,  at  Large,  106).  th« 
taking  or  charging  a  rate  of  interest  greater  than  six  per  cent  per  annniu 
in  advance,  bj  a  national  bank  located  in  Ohio,  is  a  forfeiture  of  the  entire 
interest  which  the  note  or  other,  evidence  of  the  debt  carries  with  it.  or  which 
has  been  agreed  to  be  paid  thereon;  as  well  the  interest  accruinf;  aftef 
maturity  and  before  judgment,  as  the  interest  which  aocmed  before  the 
maturity  thereof. 

^  national  bank  is  limited,  in  its  right  to  take  or  charge  interest  on  its  loana 
and  discounts,  to  the  rate  of  interest  allowed  bj  the  State  laws  to  banks  of 
issue  organiied  under  those  laws,  if  the  rate  so  allowed  is  different  fmra 
the  general  rate  allowed  bj  the  laws  of  the  State.     {See  eontra,  note,  p.  768.) 


OECEMBEB  TERM,  1872.  763 

Shank  ▼.  The  Flnt  National  Bank  of  Qalion. 

Ebbob  to  the  district  court  of  Cuyahoga  county. 

The  original  judgment  was  rendered  upon  a  cognovit,  in  the  court 
of  common  pleas  of  Guyaho^^a  county,  on  the  2dd  of  November 
1871,  in  favor  of  the  First  National  Bank  of  Gallon  against  ShunL 
and  others,  for  $2,183.50  and  costs,  upon  a  note  for  $2,000,  dated 
October  1,  1870,  payable  to  said  bank,  one  year  after  date,  with 
interest  at  the  rate  of  eight  per  cent  from  date.  Shunk  and  others 
moved  to  vacate  the  judgment,  for  the  reason,  among  others,  that 
usurious  interest  had  been  included  therein.  The  plaintiff  in  the 
action  entered  a  remittitur,  upon  the  record,  for  the  sum  of  $165.83, 
being  the  interest,  at  the  rate  of  eight  per  cent,  from  the  date  to  the 
maturity  of  the  note,  and  two  per  cent  of  the  interest  thereon,  from 
its  maturity  to  the  date  of  the  judgment.  The  court  thereupon 
overruled  the  motion,  and  awarded  execution  on  the  judgment  for 
$2,017.67,  being  the  principal  of  the  note  and  six  per  cent  interest 
thereon  from  its  maturity  to  the  entry  of  the  judgment. 

The  defendants  excepted  to  the  ruling  and  judgment  of  the  court, 
and  tendered  a  bill  of  exceptions,  and  prosecuted  their  petition  oi 
error  in  the  district  court,  which  resulted  in  an  affirmance  of  the 
judgment  below. 

This  action  was  prosecuted  to  reverse  the  judgment  of  affirmar.coi 
and  also  the  original  judgment  of  the  court  of  common  pleas.  And 
it  was,  among  other  things,  alleged  by  the  plaintiffs,  that  it  was 
error  to  include  in  the  judgment  upon  the  note  any  interest  whaN 
ever  accruing  before  the  rendition  of  the  judgment. 

A,  K.  Dunn  and  James  Marshman,  for  plaintiffs  in  error.  The 
bank  had  no  power  to  make  the  contract,  and  was  by  statute  pro- 
hibited from  making  it  Sees.  30,  9,  53,  of  the  Banking  Law ;  2 
Kent  (2d  ed.)  298 ;  Head  v.  Prov.  Ins.  Co.y  2  Cranch,  127 ;  Dart- 
mouth  College  v.  Woodward,  4  Wheat.  636;  Beatty  v.  Lesnee  oj 
KnowUr,  4  Pet.  152 ;  15  Johns.  358 ;  N.  Y.  F.  Ins.  Co,  v.  Ely,  5 
Conn.  560 ;  Inhabitants  of  First  Parish  v.  CoUy  3  Pick.  232  ;  Bank 
of  Ohillicothe  v.  Swayne,  8  Ohio,  257.  The  contract  itself  is  void  by 
reason  of  the  want  of  power.  Miami  Exporting  Co.  v.  Clark,  13 
Ohio,  1 ;  Creed  v.  Commercial  Bank  of  Cincinnatiy  11  id.  489 ;  U.  S. 
Bank  v.  OwenSy  2  Pet.  527 ;  Bank  of  Chillicothe  v.  Swayne,  8  Ohio, 
277 ;  Preble  County  Bank  v.  Russell,  1  Ohio  St  313 ;  Bank  of  Wooster 
V.  StevsfiSy  id.  233 ;  Busby  v.  Finn,  id.  409 ;  State  v.  Wash.  Soc.  Library 
Co.,  11  Ohio,  96.    It  is  also  void  because  it  was  made  in  violation  ol 
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the  statutory  prohibition.  Roll  t.  Raguei,  4  Ohio,  400;  Raguei  t. 
Roll,  7  id.  77 ;  Moore  y.  Adanu,  8  id.  372 ;  Trimble  v.  Doiy,  16  Ohio 
8t  118;  Widoe  v.  F>M,  20  id.  431 ;  Sprtngfield  Batik  t.  Merrick, 
14  Mass.  322 ;  Wheeler  y.  RuasM,  17  id.  281 ;  U.  S.  Bank  y.  Owmu, 
2  Pet  527 ;  Spaulding  v.  ^anib  of  Muskingum,  12  Ohio,  544 ;  Miami 
Exporting  Co.  y.  (TZarit,  13  id.  1;  Preble  County  Bank  y.  Russell,  1 
Ohio  St  313 ;  Bank  of  Wooster  y.  Stevenf,  id.  233 ;  IThion  Bank 
of  Massillon  y.  ^0/Z,  14  id.  200;  Holman  y.  Johnson,  Cowp.  341 ; 
2>o/^  y.  Knox  County  Bank,  16  Ohio  St  133.  Section  eight  of  the 
banking  law  must  be  construed  as  limited  by  the  prohibition  in  sec- 
tion thirty.  The  proyision  in  section  forty-six  of  the  original  act  for- 
feiting the  debt,  only  declared  what  the  law  then  was.  Preble  County 
Bank  y.  Russell,  1  Ohio  St  321.  The  act  of  March  10,  1850,  S.  k 
C.  149,  and  other  Ohio  Statutes,  in  pari  materia,  as  heretofore  con- 
strued by  this  court,  although  some  of  them  are  not  now  in  force, 
must  be  considered  together,  in  giying  effect  to  any  that  are  in 
force.  See  Preble  County  Bank  y.  Russell,  and  other  cases  riUnl, 
supra;  Sedg.  on  Stat  &  Oonst  Law,  247. 

ff,  C.  Carhart  and  Jacob  Scroggs,  for  defendant  in  error.  The 
goneral  corporate  powers  of  the  bank  are  enumerated  in  section 
C4ght  of  the  banking  law,  approyed  June  3, 1864,  and  section  thirtj 
of  that  act  prescribes  the  rate  of  interest  that  it  may  reoeiye, 
res^rye  and  charge.  A  construction  of  these  sections  is  all  that  is 
required  m  this  case.  The  intent  of  congress,  as  gathered  from  the 
whole  act,  must  control.  Harris  y.  Runnels,  12  How.  79  ;  Vining 
y.  Brinker,  14  Ohio  St.  331 ;  Wilbsr  y.  Paine,  1  Ohio,  251,  256 ; 
McCormick  y.  Aleacander,  2  id.  65^  74.  Section  thirty^  imposing  a 
penalty,  must  be  strictly  construed;  hence  no  greater  forfeiture 
than  the  one  named  therein  can  be  incurred  for  the  offense  there 
described.  Turn&r  y.  The  State,  1  Ohio  St  422, 424 ;  Bond  y.  H^wsar- 
ingen,  1  Ohio,  403 ;  McCormick  y.  Alexander,  cited  supra.  Section 
eight  gaye  full  power  to  make  loans  and  discount  notes,  and  in  the 
absence  of  section  thirty,  the  bank  could  have  reserved  any  rate  of 
interest  Congress,  by  .the  latter  section,  prescribed  at  once  the 
rate  to  be  allowed,  and  the  penalty  for  contracting  for  a  greater 
rate ;  and  its  intent  is  made  clear  beyond  all  doubt  by  comparing 
■eotion  forty-six  of  the  act  of  February  25,  1863,  with  said  eectioQ 
thirty  of  the  act  of  June  3,  1864.  The  former  forfeited  the  entire 
debt ;  the  latter,  the  entire  interest ;  and  the  former  was  repeaUd 
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Bat  if  doubt  remain^  resort  may  be  had  to  extraneous  matters. 
State  y.  McCoUister,  11  Ohio,  46^5 ;  5  id.  358-363.  The  official 
history  of  the  legislation  of  congress  in  regard  to  the  national  cur- 
rency, made  up  of  its  enactments  and  of  reports  made  to  it  by  the 
comptroller  of  the  currency  under  its  requirements,  demonstrates 
the  intent  to  leave  the  principal  loaned  unaffected  by  the  usury. 

MolLYAuns,  J.  Was  the  plaintiff  in  the  original  action  entitled 
to  have  interest  at  the  rate  of  six  per  centum  per  annum,  from  the 
maturity  of  the  note  to  the  date  of  judgment,  included  in  the  judg- 
ment? 

The  First  National  Bank  of  Oalion  was  organised  witiiin  the 
State  of  Ohio,  under  the  act  of  congress  of  June  3, 1864,  commonly 
called  the  national  currency  act  The  thirtieth  section  of  this  act 
provides  certain  rules  by  which  the  rate  of  interest  is  to  be  ascer- 
tained and  fixed,  which  national  banks  are  allowed  to  take,  receive, 
reserve  and  charge  on  loans  and  discounts  made  on  notes,  bills  of 
exchange  or  other  evidences  of  debt,  and  then  declares  that  **  the 
knowingly  taking,  receiving,  reserving  or  charging  a  rate  of  interest 
greater  than  aforesaid,  shall  be  held  and  adjudged  a  forfeiture  of  the 
entire  interest  which  the  note,  bill  or  other  evidence  of  debt  carrus 
with  it,  or  which  has  been  agreed  to  be  paid  thereon."  According 
to  our  understanding  of  this  provision,  it  is  made  the  duty  of  the  court 
having  jurisdiction  of  an  action  brought  oh  a  aote.  bill,  or  other  evi- 
dences of  debt,  discounted  by  a  national  bank  at  a  rate  of  interest 
greater  than  that  allowed  by  law,  or  if  an  agreement  has  been  made 
to  pay  such  greater  rate  of  interest  thereon,  to  hold  and  adjudge  the 
entire  interest  which  the  note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid  thereon,  to  be  for- 
feited; as  well,  the  interest  accruing  after  maturity  and  before 
judgment,  as  the  interest  which  accrued  before  the  maturity 
thereof. 

The  rate  of  interest,  which  the  note  in  this  action  carried  with  it, 
and  which  was  agreed  to  be  paid  thereon,  was  ^  eight  per  cent  from 
date.''  Was  this  rate  of  interest  greater  than  that  allowed  to  the 
defendant  in  error,  under  the  rules  established  by  section  30  of  the 
corrency  act  ? 

The  section  reads  as  follows  : 

^  That  every  association  may  take,  reoeive,  reserve  and  charge  on 
any  loan  or  discount  made  upon  any  note,  bill  of  exchange  or  othe? 
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evidenoes  of  debt^  interest  at  the  rate  allowed  by  the  laws  of  the 
State  or  territory  where  the  bank  is  located,  and  no  more,  except 
that  where,  by  the  laws  of  any  State,  a  different  rate  is  limited  for 
banks  of  issue,  organized  under  State  laws,  the  rate  so  limited  shall 
be  allowed  for  associations  organized  in  any  such  State  under  this 
act,  and  when  no  rate  is  fixed  by  the  laws  of  the  State  or  territory, 
the  bank  may  take,  receiye,  reserve,  or  charge  a  rate  not  exceeding 
seven  per  centum,  and  such  interest  may  be  taken  in  advance,  reck- 
oning the  days  for  which  Ihe  note,  bill,  or  other  evidence  of  debt 
has  to  run/' 

It  is  quite  certain,  we  think,  that  the  defendant  in  error  was  limited, 
by  the  provisions  of  this  section,  in  its  right  to  take  or  charge  inter- 
est on  ita  loans  and  discounts,  either  to  the  rate  of  interest  fixed  bj 
the  first  rule  named  therein,  or  to  the  rate  fixed  by  the  exception  to 
that  rule.  In  other  words,  it  was  limited  to  the  rate  of  interest 
allowed  by  the  State  laws  to  banks  of  issue,  organized  under  the  laws 
of  the  State,  if  the  rate  so  allowed  was  different  from  the  general 
rate  allowed  by  the  laws  of  the  State ;  but  if  there  was  no  difference 
between  such  rates,  or  if  there  was  no  rate  limited  for  banks  of 
issue,  organized  under  State  laws,  then,  and  only  then,  was  tht 
defendant  in  error  entitled  to  take  or  charge  the  general  rate  aUowef\ 
by  the  laws  of  the  State. 

By  the  act  of  the  legislature  of  this  State,  passed  March  21, 1851, 
known  as  the  free  banking  act  (S.  &  C.  168),  and  also  the  act  of 
March  9,  1850  (S.  &  G.  149),  which  contain  special  provisions  for 
the  organization  and  regulation  of  banks  of  issue,  and  limit  their 
powers  in  respect  to  taking  and  charging  interest  on  loans  and  dis- 
counts, the  maximum  rate  allowed  is  fixed  at  six  per  centum  per 
annum  in  advance.  Such,  also,  was  the  rule  under  the  act  of 
Febraary  24,  1845,  known  as  the  State  Bank  of  Ohio  act  (S.  &  C. 
117),  which  was  in  force  at  the  date  of  the  passage  of  the  national 
currency  act  Indeed,  the  general  policy  of  the  State  has  ever  been 
to  limit  the  rate  of  interest  allowed  for  banking  corporations  at  six 
per  centum  per  annum.  True,  we  are  not  advised,  in  the  record  of 
this  case,  whether  banks,  organized  under  the  act  of  March  21,  1851« 
or  under  any  other  statute,  are  still  engaged  in  issuing  bank  paper. 
But  we  suppose  it  matters  not,  as  that  act,  at  least,  is  still  in  force. 

Now,  from  what  we  have  already  said,  it  must  follow  that  national 
banks,  located  in  this  State,  are  limited  by  the  six  per  cent  ruk 
thus  established  by  these  special  enactroentA,  unless  the  provisions  of 
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the  first  section  of  the  general  act  of  May  4, 1869  (66  Ohio  L.  91), 
extend  to  and  embrace  banks  of  issue,  organized  under  those  special 
and  particular  statutes.  It  provides  "  that  the  parties  to  any  bond, 
bill,  promissory  note  or  other  instrument  of  writing,  for  the  for- 
bearance or  payment  of  money  at  any  future  time,  may  stipulate 
therein  for  the  payment  of  intei*est  upon  the  amount  of  such  bond, 
bill,  note,  or  other  instrument  of  writing,  at  any  rate  not  exceeding 
eight  per  centum  per  annum,  payable  annually." 

Although  the  terms  of  this  section  are  sufficiently  comprehensive 
to  include  banks  of  issue  among  the  parties  authorized  to  stipulate 
for  eight  per  cent  interest,  yet  inasmuch  as  this  statute  was  passed 
as  a  substitute  for  one  that  clearly  did  not  relate  to  such  banks,  and, 
inasmuch  as  the  provisions  of  prior  statutes  specially  limitiug  the 
rate  of  interest  allowed  to  such  banks  were  not  expressly  re|)ealed 
or  modified  thereby,  we  are  of  opinion  that  the  legislature  did  not 
intend  to  change  the  rule  or  enlarge  the  powers  of  banking  coi*po- 
rations  in  respect  to  the  taking  or  charging  of  intere^  on  loans  and 
discounts.  In  thus  holding,  we  adopt  aud  approve  the  principle  of 
the  rule  laid  down  in  Fosdick  v.  Ferrysburg,  14  Ohio  St.  472,  ami 
other  cases,  to  wit:  ''That  a  subsequent  statute  treating  a  subject  ia 
general  terms,  and  not  expressly  contradicting  the  provisions  of  \ 
prior  act,  shall  not  be  considered  as  intended  to  affect  the  more  par- 
ticular and  positive  provisions  of  the  prior  act,  unless  it  be  absolutely 
necessary  to  do  so  in  order  to  give  its  words  any  meaning." 

Our  attention  has  been  called  to  the  case  of  Parks  ei  ah  v.  First 
National  Bank  of  Missouri,  as  reported  in  the  Bankers'  Magazine 
for  Dea,  1870,  page  416,  wherein  it  is  said  that  the  circuit  court  of 
the  United  States  for  Missouri  held,  in  substance,  that  a  national 
bank  located  in  a  State  where  one  rate  of  interest  is  allowed  by  law, 
generally,  and  another  is  fixed  for  banks  of  issue  organized  under  the 
State  laws,  may  take,  receive,  reserve,  or  charge  the  greater  rate.  We 
cannot  approve  this  construction  of  the  thirtieth  section  of  the  na- 
tional currency  act.  The  clause,  "  except  where  by  the  laws  of  any 
State  a  different  rate  is  limited  for  banks  of  issue  organized  undci 
State  laws,  the  rate  so  limited  shall  be  allowed  for  associations  organ- 
ized in  any  such  State  under  this  act,"  is  not  a  mere  qualification  of 
the  preceding  phrase  ''and  no  more."  But,  on  the  contrary,  it  was 
intc^nded  as  an  exception  to  the  preceding  rule,  and  as  a  substitute 
for  such  rule  in  all  cases  where  a  national  bank  is  located  in  a  State 
whera  a  different  rate  of  interest  is  fixed  for  local  banks,  from  that 
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allowed  genendlj.  We  are  satigfied  that  congress  not  only  intended 
to  place  national  banks  and  State  banks  upon  a  perfect  equality  in 
ihie  respect^  bat  farther  intended  to  adopt  the  i>olicy  and  riews  of 
the  people  of  the  several  States  as  expressed  by  their  legislation  in 
r^;ard  to  the  rate  of  interest  to  be  allowed  for  banking  corporationa. 
The  jndgment  of  the  district  ooart  must  be  reversed,  and  unless 
the  defendant  in  error,  within  thirty  days,  remit  from  the  judgment 
of  the  court  of  common  pleas  all  interest  included  thendn,  that 
judgment  will  also  be  reversed. 

WHiTBy  0.  J.,  and  Wesi^  J.,  concun-ed.    Welch  J.,  dissented 
Day,  J^  did  not  sit  in  this  case. 

Judgme^U  reversed, 

NOTB.  ~  I\fativ  T.  NaUonal  Bemk  of  JfiBSOurC  decided  at  the  October  term,  1828  (not 
reported),  by  the  United  States  supreme  court,  was  an  action  brought  against  the 
hauk  to  recover  the  statutory  penalty  for  taking  a  rate  of  Interest  alleged  to  be  greater 
than  that  allowed  by  the  act  of  congress.  By  a  statute  of  Missouri,  individuals  were 
(lermitted  to  take  ten  per  cent  interest ;  but  banks  of  Issue,  organised  under  the  law 
of  the  State,  were  restricted  to  eight  per  cent.  The  defendant  had  reoelTed  nine  pet 
cent.  Held^  that  it  could  lawfully  do  so  ~  that  a  national  bank  may  receiye  the  rate 
of  interest  allowed  to  Stale  banks  of  issue,  and  a  higher  rate,  if  natural  parsons  are 
allowed  to  reoelve  a  higher  rate. 

The  following  Is  the  text  of  the  decision : 

Mr.  Justice  Strono  delivered  the  opinion  of  the  court. 

In  an  action  like  the  present,  brougtit  to  recover  that  which  Is  subetaottall>  a  statu- 
tory penalty,  the  statute  must  receive  a  strict,  that  Is,  a  literal  eonstnietloii.  The 
defendant  is  not  to  be  subjected  to  a  penalty  unless  the  words  of  the  statute  plainly 
Impose  It.  The  question,  therefore.  Is,  whether  the  thirtieth  section  of  the  act  of 
congress  of  June  8,  IBOi,  relative  to  national  banking  aasoelattoBB,  clearly  prohlblu 
duch  associations  in  the  State  of  Missouri  from  reserving  and  taking  a  greater  rate  of 
Interest  than  eight  per  cent,  the  rate  limited  by  the  laws  of  that  State  to  be  charged 
by  the  banks  of  issue  organized  under  its  laws.  It  is  only  In  ease  a  greater  rate  of 
interest  has  been  paid  than  the  national  banking  associations  are  allowed  to  receive 
that  they  are  made  liable  to  pay  twice  the  Interest.  The  act  of  congress  enacts  that 
every  such  association  **may  take,  receive,  reserve,  and  charge  on  any  loan  or  dis- 
count made,  or  upon  any  note,  bUl  of  exchange  or  other  evidence  or  debt,  interest  at 
the  rate  allowed  by  the  laws  of  the  State  or  territory  where  the  bank  is  located,  and 
no  more ;  except  that  where,  by  the  laws  of  any  State,  a  different  rate  is  limited  for 
banks  of  Issue  organized  under  State  laws,  the  rate  so  limited  shall  be  allowed  fo* 
associations  organized  In  any  such  State  under  the  act.*'  What,  then,  were  the  nies 
of  Interest  allowed  In  Missouri  when  the  loans  were  made  by  the  defendants  that  are 
claimed  to  have  been  usurious  ?  It  is  admitted  to  have  been  ten  per  cent  per  annuni, 
allowed  to  all  persons,  except  banks  of  issue  organised  under  the  laws  of  the  Stato, 
and  they  were  allowed  to  charge  and  receive  only  eight  per  cent. 

The  claim  of  the  plaintlir  is,  that  the  general  provlsloB  of  the  act  of  oongrMs,  that 
national  banking  associations  may  charge  and  receive  Interest  at  the  rate  aUowed  by 
the  laws  of  the  State  where  they  are  located,  has  no  application  to  the  case  of  these 
defendants,  and  that  they  are  restricted  to  the  rate  allowed  to  banka  of  lane  of  the 
State,  that  is,  to  eight  per  cent.  This,  we  think,  cannot  be  maintained.  The  act  of 
congresB  Is  an  enabling  statute,  not  a  restraining  one,  except  so  far  ss  It  Axes  a  maxf- 
qium  rate  in  all  oases  where  State  banks  of  Issue  are  not  aUowed  m  gveater.   There  Jie 
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three  provlsloni  In  section  80,  each  of  them  enabling.  If  no  rate  of  Interest  Is 
defined  by  State  laws,  seven  per  cent  Is  allowed  to  be  charged.  If  there  is  a  rate  of 
interest  Axed  by  State  laws  for  lenders  generally,  the  banks  are  allowed  to  charge  that 
rate,  but  no  more,  except  that  if  State  t>anks  of  issue  are  allowed  to  reserve  more,  the 
aame  privilege  Is  allowed  to  national  banking  aseoeiattons.  Such,  we  think.  Is  the  fair 
construction  of  the  act  of  congress,  entirely  consistent  with  Its  words  and  with  Its 
spirit.  It  speaks  of  allowances  to  national  banka  and  limitations  upon  State  banks, 
but  It  does  not  declare  that  the  rate  limited  to  State  banks  shall  be  the  maximum  rate 
allowed  to  national  banks.  There  can  be  no  question  that  if  the  banks  of  issue  of 
Missouri  were  allowed  to  demand  Interest  at  a  higher  rate  than  ten  per  oeot,  national 
banks  might  do  likewise.  And  this  would  be  for  the  reason  that  they  would  then 
come  within  the  exception  made  by  the  statute,  that  Is,  the  exception  from  the  opera- 
tion of  the  restrlctlTe  words  **no  more**  than  the  general  rate  of  interest  allowed  by 
law.  But  If  It  was  Intended  they  should  In  no  ease  charge  a  higher  rate  of  interast 
than  State  banka  of  Issue,  cTen  though  the  general  rule  was  greater.  If  the  intention 
was  to  restrict  rather  than  to  enable,  the  obvious  mode  of  expressing  such  an  Inten- 
tion was  to  add  the  words  **  and  no  more,**  as  they  were  added  to  the  preceding  clause 
of  the  section.  The  absence  of  these  words,  or  words  equivalent,  is  signiflcant. 
Coupled  with  the  general  spirit  of  the  act,  and  of  all  the  legislation  respecting  national 
banks.  It  is  oontrolUng.  It  cannot  be  doubted.  In  view  of  the  purpose  of  congress  in 
providing  for  the  organisation  of  national  banking  associations,  that  it  was  intended 
to  give  them  a  Arm  footing  In  the  dilTerent  States  where  they  might  be  located.  It 
was  expected  they  would  come  into  competition  with  State  banks,  and  It  was  Intended 
to  give  them  at  least  equal  advantages  In  such  competition.  In  order  to  accomplish 
this  they  were  empowered  to  reserve  interest  at  the  same  rate,  whatever  those  lates 
might  be,  which  were  allowed  to  similar  State  institutions.  This  was  considered 
Indispensable  to  protect  them  against  possible  unfriendly  State  legislation.  Obrt- 
ously,  if  the  State  statute  should  allow  to  their  banks  of  issue  a  rate  of  interest  greater 
than  the  ordinary  rate  allowed  to  natural  persons,  national  banking  associations  could 
not  compete  with  them,  unless  allowed  Uie  same.  On  the  other  hand.  If  such  asso- 
ciations were  restricted  to  the  rates  allowed  by  the  statute  of  the  State  to  banks  whieh 
might  be  amthoriaed  by  the  State  laws,  unfriendly  legislation  might  make  their  exist- 
ence In  the  State  Impossible.  A  rate  of  Interest  might  be  prescribed  so  low  that  bank- 
ing could  not  be  carried  on  except  at  a  certain  loss.  The  only  mode  of  guardlag 
against  such  contingencies  was  that  which,  we  think,  congress  adopted.  It  was  to 
allow  to  national  associations  the  rate  allowed  by  the  State  to  natural  persons  gener- 
ally, and  a  higher  rate  if  State  banks  of  Issue  were  authorized  to  charge  a  higher  rate. 
This  construction  accords  with  the  purpose  of  congress,  and  carries  It  out.  It  accords 
with  the  spirit  of  all  the  legislation  of  congress.  National  banks  have  been  national 
f  avoritea.  They  were  established  for  the  purpose.  In  part,  of  providing  a  currency  for 
the  whole  oonntry,  and  In  part  to  create  a  market  for  the  loans  of  the  general  govern- 
ment. It  could  not  have  been  Intended,  therefore,  to  expose  them  to  the  hasard  of 
unfriendly  legislation  by  the  States,  or  to  ruinous  competition  with  State  banks.  On 
the  contrary,  much  haa  been  done  to  Insure  their  taking  the  plaoe  of  State  banks. 
The  latter  have  been  substantially  taxed  out  of  existence.  A  duty  has  been  Imposed 
upon  their  issues  so  large  as  to  manifest  a  purpose  to  compel  a  withdrawal  of  all  such 
iseaes  from  circulation.  In  harmony  vrith  this  policy  Is  the  construction  we  think 
should  he  given  to  the  thirtieth  section  of  the  act  of  congress  we  have  been  consider- 
ing. It  gives  advantages  to  national  banks  over  their  State  competitors.  It  allows 
moh  banks  to  charge  such  Interest  as  State  banka  may  charge,  and  more.  If  by  tba 
laws  of  the  State  more  may  be  charged  by  natural  persons. 

The  result  of  this  Is,  that  the  defendants.  In  receiving  nine  per  cent  interest  apon 
the  loans  made  by  them,  haTe  not  transgressed  the  act  of  oongraes,  and  oonaaqaanftlf 
thej  are  under  no  liability  to  the  plaintiff. 

The  judgment  is  afllrmed. 

That  taking  an  unlawf  ol  rate  of  Interest  by  a  national  bank  does  not  worii  a  fnlMI* 
ore  of  the  principal  was  also  held  In  NaUnmal  Ewehimgt  Bamk  ▼•  Moo^  S  Bond«  Wt 
and  In  Cttlsen'f  National  Bank  v.  Leming,  8  Internal  BeT.  Beo.  188.— Bun. 
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Wabvmr,  pUdntifl  in  error,  y.  Thb  Oletblajtd  ft  ToiiIDO  Rail- 

BOAD  OOMPAJSTT. 

(ttOhtoSkiaa.) 

gggwwirf  eompmUsi'^JkBturm'^doM  pUn  amd  iAutm§mt§^  right  tf  rmMftoL 

k  zmilioed  oompanj,  in  the  oonstniotion  of  a  bridge  upon  ito  road,  built  aloii* 
pien  and  abutments  on  landa  over  which  it  had  aoquiied  the  right  of  wm/. 
It  snbeeqaentl  J  abandoned  the  ooncrtmetion  of  the  railroad  at  tliat  place.  BM^ 
that  the  pien  and  abatmenta  did  not  jmms  to  the  land-owner. 

Bdd,  aUo,  that  the  fact  that  upon  sach  abandonment^  the  owner  of  the  land 
had  been  allowed  to  take  poaaession  of  that  portion  embraced  in  the  right 
of  waj,  and  hold  it  for  a  period  leas  than  was  reqolred  to  extingoiah  the 
easement,  did  not,  of  itself,  implj  a  relinqaishment,  bj  the  railroad  coo^ 
panj,  of  its  right  to  enter  and  remove  the  piera,  etc. 

Ebror  to  the  court  of  commoii  pleas  of  Luoas  ooanty.  BeBerred 
in  the  diBtrict  court  for  decision  in  the  supreme  court 

On  the  19th  of  I^OTember,  1852^  the  Junction  Railroad  Com- 
ntiuy  contracted  with  Qalen  Norton  and  Lyman  Parcher  to  build  m 
bridge  across  the  Maumee  river,  and  the  valley  thereof,  and  also  a 
part  of  the  line  of  its  railroad.  On  the  21st  of  May,  1853,  Samuel 
M.  Toung  entered  into  a  written  contract  with  Norton  &  Parcher^ 
for  the  sale  to  them  of  certain  lands  on  the  line  of  the  railroad,  and 
delivered  possession  thereof.  At  or  about  the  same  time,  Norton  & 
Parcher  entered  into  a  verbal  contract  with  the  company,  by  which, 
in  consideration  of  $500  to  be  paid  them,  they  agreed  to  grant  to 
the  company  the  right  of  using  a  strip  of  land,  one  hundred  feet  in 
width,  on  and  over  said  lands,  for  its  railroad,  with  the  privilege  of 
entering  on  said  lands  to  survey,  construct  and  repair  its  road« 
Norton  &;  Parcher  commenced  work,  under  their  contract,  and  the 
construction  of  piers  and  abutments.  On  the  1st  of  September,  1853, 
by  consolidation,  the  name  of  the  Junction  Bailroad  Company  was 
changed  to  that  of  the  Cleveland  &  Toledo  Railroad  Company. 
The  work  was  continued  by  Norton  &  Parcher,  and  all  the  piers 
and  abutments  necessary  for  the  support  of  the  bridge  ofer  the  said 
land  completed.  The  bridge  itself  was  completed  across  the  river,  bat 
not  across  the  land  in  the  valley.  On  the  27th  of  May,  1854,  Nor- 
ton., having  acquired  the  interest  of  Parcher,  in  said  lands,  in  order 
to    carry  the    prior    verbal  agreement  into  eflTect,  executed  and 
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idivered  to  the  railroad  company  an  instrument  in  writing,  not 
attested  and  acknowledged,  by  wnioh  he  granted  to  said  company, 
and  its  assigns,  the  right  of  using  the  said  strip  of  land,  not  exceed- 
ing one  hundred  feet  wide,  for  a  railroad,  with  the  privilege  of 
entering  upon  the  lot,  therein  described,  to  survey,  construct  and 
repair,  and  use  said  railroad;  and  released  to  said  company  all  dam- 
ages which  had  accrued,  or  might  accrue. 

On  the  25th  of  July,  1857,  Norton  conveyed  said  lands  to  Samuel 
Wagner  "  subject  to  a  lease  of  right  of  way,  made  by  said  Qalen 
Norton  to  the  Cleveland  &  Toledo  Railroad  Company,  for  their  raU- 
load, "  with  a  reservation  of  the  right  to  quarry  stone. 

A  part  of  the  superstructure  of  the  bridge  was  taken  down,  by 
the  company,  in  1866,  and  the  remainder  in  1867.  One  of  the  piers, 
standing  on  the  land  of  Wagner,  was  sold,  in  the  year  1865,  and  the 
stone  removed.  The  loose  stones,  which  had  been  prepared  for  the 
completion  of  some  of  the  piers  on  the  land,  had  been  previously  sold. 

On  the  2d  of  September,  1867,  the  railroad  company  having  pre- 
viously commenced  a  suit  against  Wagner,  filed  an  amended  peti- 
tion in  the  Lucas  common  pleas,  setting  out  the  above  facts,  and 
averring  that  the  piers  and  abutments  of  the  bridge  had  remained 
upon  said  lands  up  to  that  time,  but  that  the  plaintiff,  being  desir- 
ous of  abandoning  the  railroad  on  said  premises,  was  proceeding  to 
remove  the  stone  from  the  premises,  intending,  upon  removal,  to 
surrender  the  possession  and  control  of  the  premises  to  the  defend- 
ant ;  but  that  he  had  refused  to  permit  the  plaintiff  to  remove  said 
stone  in  the  piers  and  abutments,  and  by  force  drove  the  agents  and 
servants  of  the  plaintiff  from  the  premises.  Demand  and  refusal, 
and  conversion  of  the  stone  were  aJso  alleged. 

The  defendant,  in  his  answer,  alleged  that  the  piers  and  abut* 
ments  were  built  upon  the  rock  underlying  the  soil  on  said  prem- 
ises, the  soil  having  been  excavated  for  that  purpose,  so  that  the 
same  were  attached  to  the  freehold,  and  had  become  a  part  thereof 
That  the  said  railroad  was  never  constructed  over  said  premises,  but 
that,  in  the  spring  of  1855,  the  building  of  said  railroad  was  aban- 
doned by  the  party  constructing  the  same,  who  left  the  stone  in 
said  piers  and  abutments,  and  abandoned  the  same.  That,  about 
April,  1856,  the  defendant  took  possession  of  said  premises,  and  the 
stone  in  the  piers  and  abutments,  and  since  that  time  had  had  open, 
notorious,  continued  and  adverse  possession  of  the  same. 

As  a  second  defense,  the  defendant  alleged  that  the  cause  of  action 
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in  the  amended  petition  did  not  accrue  within  ten  years  before  the 
action  was  commenced. 

A  reply  was  filed,  putting  in  issue  the  allegations  of  the  answer. 

On  the  trial,  the  plaintiff  offered  eyidence  which  proyed  all  the 
facts  stated  in  the  petition,  except  the  allegation  in  regard  to  its 
intention  to  abandon  the  railroad  on  Wagner's  premises.  The 
defendant  introduced  evidence  in  opposition  thereto,  and  tending  to 
show  that  the  removal  of  the  piers  and  abutments  would  injure  the 
freehold. 

A  verdict  was  rendered  in  favor  of  the  railroad  company  for 
$5,058.60.  A  motion  was  made  by  the  defendant  to  set  aside  the 
verdict,  and  for  a  new  trial,  and  overruled,  and  judgment  was  ren- 
dered on  the  verdict  He  excepted  to  the  overruling  of  his  motion, 
:uid  tendered  a  bill  of  exceptions,  which  was  allowed. 

Kent,  Newton  S  Pugsley,  with  whom  was  B.  C.  Lemmonj  for 
plaintiff  in  error:  The  railroad  company  having  abandoned  the 
building  of  the  road,  and  permitted  Wagner  to  take  and  hold  pos- 
session of  the  land  for  more  than  eleven  years,  could  not  re-enter  to 
remove  the  piers.  The  contract,  if  effective  at  law,  granted  only  the 
right  of  using  a  strip  of  land  for  a  railroad ;  and  the  privilege  oi 
entering  on  said  lot  to  survey,  construct,  repair,  and  use  said  rail- 
road. The  company  having  no  right  to  re-enter,  or  to  impose  apon 
Wagner  the  labor  of  removing  and  delivering  the  piers  to  them,  his 
refusal  to  so  deliver  was  not  a  conversion  of  them.  But  the  con- 
tract wa^  neither  attested  nor  acknowledged ;  hence  the  company 
held  only  an  equitable  right  to  compel  a  conveyance  in  the  terms 
and  for  the  uses  named  in  the  instrument ;  but  this  right  was  lost 
by  their  abandonment.  ^ 

The  piers  and  abutments  were  fixtures.  Hill  on  Fixtures,  13 ; 
Ferrard  on  Fixtures,  8,  9 ;  Teaff  v.  Ilemtt,  1  Ohio  St  627,  629, 
630 ;  Potter  v.  Oromwell,  40  N.  Y.  287 ;  Moore  v.  Ounningham,  23 
m.  328 ;  PUlmer  v.  Forbee,  id.  312 ;  Dooley  v.  Oristy  26  id.  661 ; 
King  v.  Johnson,  7  Gray,  239 ;  Smith  v.  Moore,  2.6  IlL  892 ;  Mene- 
way  V.  Cutler,  61  Maine,  407;  Reese  v.  Jared,  16  Ind.  142;  WUde 
V.  Waters,  32  £ng.  L.  &  Eq.  422.  If  a  right  to  remove  existed,  it 
should  have  been  exercised  before  the  abandonment  Beers  v.  Si. 
John,  16  Conn.  322 ;  Overton  v.  WiUiston,  31  Penn.  St  165 ;  Dmns 
V.  Buffum,  61  Maine,  160 ;  Eqflick  v.  Stober,  11  Ohio  St  48) ; 
Loughran  v.  Boss,  45  N.Y.  792;  WhUpleg  Y.Dewejf,6  OaLS6; 
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Sorer  v.  Hunter,  3  B.  &  0.  368.  And  under  the  circumstances  of 
Uiis  case,  trover  will  not  lie.  Overton  v.  WiUtston,  31  Penn.  St  155 ; 
Davis  T.  Buffunty  51  Maine^  160 ;  Golegrave  v.  Dios  Santos,  2  B.  &  0. 
76.  The  case  of  Oorwin  t.  Oowan  et  ah,  12  Ohio  St  629,  is  not 
parallel  with  this,  hecause  it  did  not  appear  that  the  vendees  of  the 
State  in  that  case  had  abandoned  possession  of  the  land,  and,  after 
eleven  years,  brought  replevin  for  the  material  of  the  locks.  More- 
oyer,  thab  case  seems  not  to  have  been  argued,  and  the  opinion  cites 
no  authority  and  we  have  found  no  earlier  case  to  sustain  it.  The 
facts  in  the  case  of  the  Northern  Central  Railroad  Company  v.  Hie 
Canton  Company^  decided  by  the  Maryland  court  of  appeds,  differ 
from  those  at  bar,  and  we  refer  to  the  criticism  of  Judge  Bedfield, 
8  Amer.  Law  Register,  N.  S.  544. 

M.  R.  <§  R.  Waite,  for  defendant  in  error.  The  charge  as  to  the 
first  defense  is  in  exact  accordance  with  Corwin  v.  Cowan,  12  Ohio 
St  629.  The  stone  in  the  piers  and  abutments  stand  in  no  different 
legal  position  from  the  bridge,  or  the  rails  and  ties  of  the  track, 
which  they  were  intended  to  support  The  practical  question  pre- 
sented is,  therefore,  whether  a  railroad  company,  which  has  built  its 
road  on  lands  of  another,  with  his  consent,  can,  upon  abandonment 
of  its  use  as  a  railroad,  remove  the  materials  out  of  which  it  has 
been  constructed ;  or,  whether  they  pass  to  and  become  the  prop- 
erty of  the  owner  of  the  land.  The  supreme  court  of  Maryland,  in 
Northern  Central  R,  IF.  Go.  v.  Canton  Co,,  30  Md.  347,  has,  since 
Corwin  v.  Cowan,  decided  the  same  question  in  the  same  way.  These 
decisions  are  sustained  by  well-established  principles.  The  railroad 
owned  an  easement,  and  its  ownership  was  separate  from  that  of  the 
fee.  In  order  to  make  the  railroad  a  fixture,  it  must  appear  to  have 
been  the  intention  of  the  company  to  make  it  a  permanent  annexa- 
tion to  the  freehold.  Teaff  v.  Hewitt,  1  Ohio  St  530  ;  M&ig^  Appeal 
62  Penn.  St  28 ;  North.  Gent.  R.  W.  Co.  v.  Canton  Co.,  supra  ;  Hill  v. 
Sewald,  53  Penn.  St  273.  Here  there  was  no  such  intent;  these 
structures  are  not  appropriate  to  the  use  of  the  land.  And  that 
Norton  did  not  intend  to  convey  the  railroad  to  Wagner  is  shown 
by  the  reservation  in  his  deed.  The  simple  abandonment  of  the 
project  to  construct  the  railroad  was  not,  of  itself,  an  abandonment 
of  the  right  of  the  company  to  remove  the  piers.  Corwin  y.  Cotoan, 
supra;  N.  C.R.W.  Go.  v.  Canton  Co.,  30  Md.  355.  The  jury  found 
that  there  was  no  abandonment  of  the  piers,  for  they  were  told  to 
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And  for  Wagner  if  there  had  been  anoh  abandonment  Therefore^ 
under  Wibon  y.  Chalfani,  16  Ohio,  248,  the  right  to  enter  and 
remoye  remained.  The  charge  as  to  the  daim  of  adverse  possession 
is  ftillj  sustained  by  Lane  y.  Kennedy ,  13  Ohio  St.  46,  and  by  the 
opinion  of  Ch.  J.  Mabshall,  in  Kirk  y.  SnUth,  9  Wheat  288. 

Whttb,  0.  J.  The  determination  of  this  case  depends  on  the 
answer  to  be  given  to  two  questions : 

1.  Whether  the  stone  piers  built  by  the  railroad  company  on  the 
premises  over  which  it  was  authorized  to  construct  its  road,  were  so 
annexed  to  the  land  as  to  beoome  the  property  of  the  owner  of  the 
land. 

2.  If  there  was  not  such  annexation  as  to  vest  in  the  owner  of  the 
lands  the  right  of  property  in  the  piers,  whether  the  right  of  the 
railroad  company  to  remove  the  same  was  barred  by  the  statute  of 
limitations. 

In  considering  the  first  question,  we  do  not  propose  to  enter  into 
a  general  discussion  of  the  law  of  fixtures,  nor  into  an  examination 
of  the  numerous  cases  illustrating  its  application  in  particular 
instance& 

In  order  to  determine  in  a  given  case,  whether  a  chattel,  by 
annexation,  has  been  incorporated  into  the  realty  so  as  to  beoome 
part  of  it,  the  purpose  for  which  the  annexation  was  made  must  be 
considered,  as  well  as  the  relation  of  the  parties  concerned  to  the 
property,  both  before  and  after  the  annexation. 

An  article  annexed  to  lands  may,  for  some  purposes,  and  as 
between  certain  parties,  be  regarded  as  part  of  the  realty,  while,  as 
respects  other  parties  and  objects^  the  same  thing  may  be  considered 
as  retaining  its  character  as  personalty. 

In  the  present  case,  the  question  is  not  as  to  whether  the  piers  are 
to  be  regarded  as  realty  or  personalty  between  the  railroad  company 
and  strangers,  but  it  is  as  to  how  they  are  to  be  treated  in  this 
respect  between  the  company  and  the  land  owner  who  gave  the 
company  the  right  to  place  them  on  the  lands  as  part  of  its  railroad. 

That  the  mode  of  annexation  alone  will  not  determine  the  char- 
acter 0^  the  property  annexed,  is  apparent  from  the  fact  that  prop 
erty  may  be  annexed  by  the  same  mode,  and  yet  be  personalty  in 
the  one  case  and  realty  in  the  other.  Trees  growing  in  a  nuiseiy 
are  annexed  to  the  soil  in  the  same  way  as  trees  growing  in  an 
orchard;  but,  in  the  former  case,  they  are  cultivated  for  theimr* 
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poses  of  trade,  and  are  regarded  as  personalty^  whQe  in  the  latter, 
being  intended  as  a  permanent  acoession  to  the  lands,  they  are  re- 
garded as  belonging  to  the  realty.  The  general  principle  to  be  kept 
in  YieWf  which  underlies  all  questions  of  this  kind,  is  the  distinction 
between  the  business  which  is  carried  on  iu  or  upon  the  premises, 
and  the  premises,  or  locus  in  quo.  The  former  is  personal  in  its  nature, 
and  articles  that  are  merely  accessory  to  the  business,  and  hare 
been  put  on  the  premises  for  this  purpose,  and  not  as  accessions  to 
real  estafce,  retain  the  personal  character  of  the  principal  to  which 
they  appropriately  belong  and  are  subservient  But  articles  which 
have  been  annexed  to  the  premises  as  accessory  to  it,  whatever 
business  may  be  carried  on  upon  it,  and  not  peculiarly  for  the 
benefit  of  a  present  business  which  may  be  of  a  temporary  duration 
become  subservient  to  the  realty,  and  acquire  and  retain  its  legal 
character.  As,  however,  the  combined  use  of  both  the  real  and 
personal  property  is  necessary  for  the  business,  the  difficulty,  in  any 
given  case,  consists  in  determining  on  which  side  of  the  dividing  line 
to  assign  the  particular  article  in  question.  This  must,  in  a  great 
degree,  be  determined  by  the  circumstances  of  each  particular  case. 
Ibrtman  v.  Goepper  et  al,  14  Ohio  St.  567. 

Such  is  the  general  rule,  as  laid  down  in  the  case  cited,  to  guide 
m  determining  controversies  of  this  character.  The  application  of 
it  to  the  facts  of  the  present  case  affords  a  satisfactory  solution  of 
the  question  at  issue. 

The  use  of  the  strip  of  land  on  which  the  piers  were  built,  was 
granted  to  the  railroad  company  for  the  purpose  of  constructing 
part  of  a  continuous  line  of  railroad  which  it  was  authorized  to 
build  and  operate.  The  piers  were  as  much  a  part  of  the  road  as  the 
bridges  they  were  designed  to  support,  or  the  rails  and  ties  on  the 
road.  The  use  the  road  was  intended  to  subserve,  and  to  which 
alone  it  was  adapted,  was  the  transportation  of  persons  and  prop- 
erty. The  road  and  all  its  parts  were  merely  accessory  to  this 
business,  and  were  put  on  the  land  for  this  purpose,  and  not  as 
accessions  to  the  land  over  which  the  railroad  was  to  pass.  Th% 
part  of  the  road  built  oh  the  premises  of  the  plaintiff  in  error,  dis 
connected  from  the  other  parts  of  the  road,  could  not  be  operated, 
and  would  be  useless  as  a  railroad.  Nor  could  it  serve  any  useful 
purpose  as  an  appurtenance  to  the  land  on  which  it  was  built. 

It  is  possible  that  in  some  instances,  by  changing  the  character 
of  the  structure  and  diverting!:  it  to  other  purposes  than  those  for 
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which  it  was  demgned,  it  might  afford  some  incidental  henefit  to 
ttie  lands ;  but,  generally,  the  yalne  of  the  straotare  would  conaiat 
in  what  it  would  be  worth  disconnected  firom  the  land  and  as  pei^ 
Bonal  property.  Such,  at  leasts  appears  to  be  the  chanMster  of  the 
strictures  now  in  question. 

If  the  piers  were  the  property  of  the  land-owner,  they  became  his 
ts  they  were  built,  the  company  only  retaining  the  right  to  use 
them  in  operating  its  road. 

We  do  not  understand  such  to  be  the  effect  of  the  agreement 
of  the  parties.  The  railroad  company  acquired  an  easement  in 
the  land  to  construct  and  use  its  road  thereon.  It  did  not  bind 
itself  to  the  land-owner,  either  to  build  or  maintain  the  road ;  and 
it  could  change  the  character  of  the  structure  at  pleasure.  Nor 
do  we  perceive  any  good  reason  why,  in  the  act  of  buildiuj^  it 
should  lose  its  right  of  property  in  the  structure  when  built,  or  in 
the  materials  of  which  it  was  composed.  The  land-owner 
his  land  subject  to  the  easement,  and  the  company  owned  the 
ment  and  the  structures  it  was  designed  to  support 

We  attach  no  importance  to  the  fact  that  the  company,  at  the 
time  of  the  attempted  removal  of  the  stone,  had  abandoned  the  idea 
of  completing  the  road.  If  the  piers  had  not  before  that  time  be- 
come the  property  of  the  land-owner,  the  abandonment  of  the  enter- 
prise would  not  make  them  his.  The  right  to  abandon  the  purpose 
of  completing  the  road,  it  seems  to  us,  carries  with  it  the  right  to 
remove  the  structures  put  on  the  land  solely  as  a  part  of  the  road 
equally  as  the  right  to  construct  and  use  the  road,  carries  with  it 
the  right  to  change,  remove  and  renew  the  materials  of  which  it  is 
composed. 

The  following  cases,  we  think,  folly  sustain  our  ruling  upon  this 
question:  Oortoin  v.  Cowan,  12  Ohio  St.  629 ;  Northern  Cmtral  B. 
W.  Co.  V.  Ganion  Oo^  30  Md.  347. 

2.  The  remaining  question  is,  whether  the  right  of  the  railroad 
company  to  remove  the  piers  was  barred  by  the  statutes  of  limita- 
tions? 

It  is  not  claimed  that  more  than  four  years  had  elapsed  after  the 
defeodant  resisted  by  force  the  attempt  of  the  company  to  remove 
the  piers  before  the  commencement  of  the  suit.  It  is  this  act  of  the 
defendant  upon  which  the  company  relies  as  constituting  the  ooa- 
fersion  for  which  the  suit  was  brought 

The  ground,  as  we  understand,  upon  which  it  is  sought  to  apply 
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the  statute  of  limitationsy  is  that  the  defendant  below  had  for  about 
ten  years  been  in  possession  of  the  strip  of  land  orer  which  the 
company  had  the  right  to  oonstructy  and  had  partly  constructed  its 
road,  including  the  piers  in  question.  That  this,  in  connection  with 
the  fact  that  the  company  had  abandoned  the  design  of  completing 
the  road,  put  the  statute  in  operation,  both  in  respect  to  the  right 
of  the  company  to  remove  the  piers  and  to  resume  possession  of  the 
land. 

But  the  operation  of  the  statute  is  in  no  way  affected  by  the  pur- 
poses and  intention  of  the  company.  To  the  extent  that  it  operates 
at  all,  the  statute  operates  irrespective  of  the  acts  and  designs  of 
the  railroad  company,  and  is  in  no  respect  aided  by  such  acts  or 
designs.  It  is  the  adverse  possession  of  the  defendimt  which  sets 
the  statute  in  operation ;  and  '^  to  make  such  possession  adverse, 
there  must  have  been  an  intention  on  the  part  of  the  person  in  pos- 
session to  claim  title,  so  manifested  by  his  declarations  or  his  acts, 
that  a  failure  of  the  owner  to  prosecute  within  the  limited  time 
raises  a  presumption  of  an  extinguishment  or  a  surrender  of  his 
claim.'' 

The  period  limited  that  would  bar  the  railroad  company  of  its 
easement  under  the  statute  would  be  twenty-one  years.  True,  the 
instrument  evidencing  the  grant  to  the  company  is  defective  as  a 
conveyance,  in  not  being  attested  and  acknowledged  in  conformity 
with  the  statute.  But  this  can  make  no  difference  in  the  case,  for 
the  rights  of  the  company  under  it  are  expressly  recognized  in  the 
deeds  of  conveyance  to  the  defendant,  executed  by  Norton,  under 
whom  both  parties  claim,  and  the  defendant  is  thereby  estopped 
fifom  questioning  the  validity  of  the  grant 

The  rights  the  defendant  acquired  under  the  alleged  abandon- 
ment, are  such  as  he  derived  from  the  company  by  its  voluntary 
aot>  and  are  independent  of  the  statute  of  limitations. 

The  abandonment  referred  to  consists  of  the  surrender  by  the 
company  of  certain  of  its  rights  to  the  acceptance  of  the  defendant. 
It  is  not  pretended  that  there  was  any  express  agreement  between 
the  parties  in  regard  to  such  surrender.  The  terms  c.  the  surren- 
der are  only  such  as  can  be  implied  from  the  fact  that  the  company 
had  given  up  or  abandoned  the  design  of  finishing  its  road,  and  had 
allowed  the  defendant  to  take  possession  of  the  land  embraced  in 
the  right  of  way,  and  retain  it  for  the  time  before  stated. 

In  regard  to  the  effect  of  these  facts,  we  agree  with  the  court 
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below,  that  they  do  not  imply  a  relinqaishment  on  the  part  of  the 
railroad  company  of  its  right  to  enter  and  remove  the  piers  in  qnee- 
tion. 

We  deem  it  nnnecessary  to  notice  the  yarions  chaigoB  in  detaiL 
What  has  been  said  coyers  all  that  is  in  them  that  we  regard  as 
material 

The  assignment  of  error,  on  the  ground  that  the  verdict  is  con* 

trary  to  the  evidence,  has  not  been  argued ;  and  it  is  sufScient  to 

say,  on  this  pointy  that,  from  an  examination  of  the  evidence,  we 

discover  no  ground  to  warrant  our  interfering  with  the  action  of 

the  court  below. 

Judgmmt  affirmed* 


FaiGLBT,  survivor,  eta,  v.  Whitjikxb. 

(»  Ohio  St.  608.) 

Pmrtnmnkip — aeU  ofnd  mdmiidoM  of  partner  <tfter  dUtoMion  ^  firm, 

TIm  admiBsionB  of  a  partner,  made  while  engaged  in  the  adjustment  of  ua- 
■ettled  partnership  ba«inefl8»  after  the  diBBolntion  of  the  firm,  ma^  he  given 
in  evidenoe  to  charge  the  other  partners  in  relation  to  sooh  business. 

Ebbob  to  the  district  court  of  Perry  county.  The  original  action 
was  brought  by  Wbitaker  against  Feigley,  as  the  survivor  of  James 
E.  Davis,  composing  the  firm  of  Feigley  &  Davis,  for  money  loaned. 

The  petition  alleged  that,  on  the  15th  day  of  February,  1866^ 
while  Davis  was  in  full  life,  and  the  said  partnership  was  in  exis- 
tence and  doing  business  as  such,  the  plaintifiT,  at  the  request  of  said 
firm  through  one  of  its  members,  Davis,  lent  to  said  firm  1300^ 
which  the  firm,  through  its  said  agent,  promised  to  pay  in  a  few 
days,  with  interest,  etc. 

The  defendant  answered,  admitting  the  existence  of  the  said  late 
firm  and  the  survivorship,  but  denying  all  the  other  allegations  of 
the  petition. 

On  the  second  trial  of  the  case  exceptions  were  taken  by  the 
defendant,  to  the  admission  of  evidence,  to  the  charge  of  the  court 
to  the  jury,  and  to  certain  refusals  to  charge  as  requested. 

The  jury  found  a  verdict  for  the  plaintiff,  which  the  defendant 
moved  to  set  aside,  upon  the  ground  that  it  was  contrary  to  evi* 
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dence;  that  the  court  erred  in  admitting  testimony,  and  in  its 
charge  and  refusals  to  charge.  The  motion  being  oyerruled,  the 
defendant  excepted  and  filed  a  bill  of  exceptions. 

On  petition  in  error  the  district  court  of  Perry  county  affirmed 
the  judgment  of  the  common  pleas.  This  action  was  brought  to 
reyerse  the  decree  of  affirmance. 

KeUy  <§  Marshy  for  plaintiff  in  error.  An  acknowledgment  of 
debt,  after  dissolution  of  the  firm,  by  one  partner  is  not  bind- 
ing  on  the  other  partner.  HackUy  ▼.  Patricky  3  Johns.  528 ; 
Palmer  t.  Dodgey  4  Ohio  St.  21 ;  WaMen  y.  Sherburne,  15  Johns. 
409 ;  Smith  v.  LudloWy  6  Johns.  267 ;  Hophine  y.  BanhSy  7  Cow. 
650;  Gleaeon  y.  Clark,  9  id«  57;  Baker  y.  StackpoU,  id.  419. 

Lf/man  J.  Jaekeon,  for  defendant  in  error.  An  admission  made 
by  a  partner,  after  dissolution,  in  reference  to  a  matter  occurring 
before  dissolution,  is  admissible  in  eyidence  against  all  the  partners. 
1  Phil  Ey.  413,  and  notes ;  Oay  y.  Boiaen,  8  Mete.  100 ;  3  Kent,  49  ; 
1  Taunton,  104 ;  Johnson  v.  Beardsley,  15  Johns.  3 ;  Smith  v.  Lud" 
low,  6  Johns.  267 ;  Myers  et  al.  y.  Standart,  11  Ohio  St  29  ;  Cady  V. 
Shepherd,  11  Pick.  400 ;  Lewis  y.  Woodworth,  2  N.  Y.  512. 

MolLyAurB,  J.  On  the  trial,  in  the  court  of  common  pleas,  the 
plaintiff  offered  testimony  tending  to  proye,  that,  in  the  year  1865, 
the  firm  of  Feigley  &  Dayis  was  doing  business  as  merchants  and 
produce  dealers,  at  New  Lexington,  Ohio ;  that  the  business  of  the 
firm  was  under  the  general  management  and  control  of  James  E. 
Dayis,  one  of  the  members-  of  the  firm ;  that  the  defendant,  the 
other  member,  resided  at  Cincinnati,  and  occasionally  yisited  their 
place  of  business ;  that,  during  the  summer  of  1865,  the  plaintiff 
was  engaged  in  buying  wool  at  said  town ;  that  he  kept  his  wool 
money  on  deposit  with  Feigley  &  Dayis,  and  took  in  the  wool  per- 
chased  by  him  at  their  store,  where  the  money  was  paid  to  tha 
plaintiff's  customers  by  Dayis,  who  also  adjusted  their  accounts ; 
that  plaintiff  purchased  wool,  on  commission,  for  Gone  &  Bickley, 
of  Oolumbus,  and  that  the  firm  of  Feigley  &  Dayis  receiyed  a  por- 
tion of  his  commission  for  their  sendees  and  the  use  of  room ;  thai 
the  firm  of  Feigley  &  Dayis  was  dissolyed  in  September,  1865,  and 
that  plaintifl^  about  the  same  time,  quit  the  purchasing  of  wool ; 
that  the  firm  of  Feigley  &  Dayis  was  succeeded  by  the  firm  of  Feig- 
ley, Dayis  ft  Co.,  composed  of  the  partners  of  the  old  firm  and  one 
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Perry  A.  Edington ;  that  the  new  firm  continued  the  same  bosmeflSi 
and  was  under  the  charge  of  Davis.  No  settlement  was  shown  to 
have  been  made,  between  the  plaintiff  and  Feiglej  A  Davis,  before 
the  dissolution  of  the  firm.  Davis  died  in  August,  1866.  The 
plaintiff  also  offered  testimony  to  show  that  after  the  dissolution  of 
the  firm  of  Feigley  &  Davis,  and  both  before  and  after  the  death  of 
Davis,  he  had  in  possession  a  statement,  in  the  handwriting 
of  Davis,  as  follows : 

« February  15,  1866.  Feigley  &  Davis,  to  J.  C.  Whitaker :  Or. 
To  wool  money,  $200.  ** 

To  the  introduction  of  the  testimony  touching  this  statement, 
&e  defendant  excepted.    No  testimony  was  offered  by  the  defendant 

Thereupon,  the  defendant  asked  the  court  to  charge  the  jury, 
that  if  they  should  find  that  Whitaker  did  have  in  his  possession  a 
paper  writing  in  these  words:  "February  15,  1866.  Feigley  & 
Davis,  to  John  G.  Whitaker:  Dr.  To  wool  money,  t200;''  which 
was  written  by  Davis,  after  the  firm  of  Feigley  &  Davis  had  been 
dissolved  by  the  introduction  of  Edington,  a  new  member,  the  same 
cannot  be  regarded,  and  is  not  evidenee  to  be  considered  by  the 
jury  of  an  indebtedness  to  Whitaker  and  against  Feigley,  which 
charge  the  court  refused  to  give,  but  did  charge  that  it  was  compe> 
tent,  but  not  conclusive,  to  charge  the  other  party;  and  further 
asked  the  court  to  charge  the  jury  "that  if  they  should  find  that 
after  the  dissolution  of  the  firm  of  Feigley  &  Davis,  and  Feigley  no 
longer  a  member  of  the  firm,  Davis  made  any  acknowledgments,  or 
admissions  or  statements,  of  an  indebtedness  of  the  late  firm  to  the 
plaintiff,  the  evidence  could  not  be  regarded  by  them,  as  a  late  part- 
ner cannot  bind  the  old  members  of  the  firm  by  any  admissions 
after  the  dissolution, "  which  the  court  refdsed  to  charge,  but  did 
charge  that  the  same  was  competent,  but  not  conclusive. 

The  bill  of  exceptions  also  shows  that,  after  verdict,  the  defend- 
ant moved  for  a  new  trial,  upon  the  ground,  among  others,  that 
the  court  erred  in  refusing  to  charge  the  jury  that  said  paper 
writing  "  was  not  evidence  of  an  indebtedness  of  said  firm  to  Whit- 
aker, even  if  in  the  handwriting  of  one  of  the  firm;  and  in  charging 
that  the  same  was  an  item  of  evidence  to  go  to  the  jury,  to  be  con- 
sidered by  them,  and  upon  which  they  might  render  a  vftdict  or 
not,  according  as  they  might  be  of  opinion  that  said  paper  writing 
was  sufficient  or  insufficient^  in  connection  with  other  testimont 
upon  which  to  found  a  verdict  in  fiivor  of,  or  against,  the  plaintiff.  '* 
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The  roliiigs  of  the  ooort  below  most  be  leviewed  in  the  light  of 
the  whole  oaae,  as  developed  in  the  record.  The  principal  question 
thus  presented  is,  whether  or  not  the  admission  of  a  partner,  made 
while  engaged  in  the  adjustment  of  unsettled  partnership  business, 
but  after  the  dissolution  of  the  firm,  can  be  used  as  eyideuce  to 
charge  the  other  partners  in  relation  to  such  business  ? 

Beported  cases  upon  this  subject  are  in  conflict  with  a  majority, 
perhaps,  apparently  in  support  of  the  negative  of  the  proposition- 
But  when  considered  in  the  light  of  what  we  conceive  to  be  the  true 
rule,  the  weight  of  authority,  we  think,  is  in  favor  of  the  afSinnative. 

It  cannot  be  disputed  that  the  implied  authority  of  a  general 
partner  to  bind  his  copartners  to  any  new  engagement,  contract,  or 
promise,  although  within  the  scope  of  the  partnership  business,  is 
absolutely  revoked  by  the  dissolution  of  the  partnership. 

But  it  is  nevertheless  true,  when  not  otherwise  agreed  upon,  that 
an  implied  authority  continues  in  each  partner  after  the  dissolution 
tr.  act  for  himself  and  his  copartners  in  the  matter  of  winding  np 
and  adjusting  the  business  of  the  firm ;  and  while  acting  within 
the  scope  of  such  limited  authority,  we  can  see  no  reason  why  the 
several  members  of  the  firm  should  not  be  bound  by  the  acts  and 
admissions  of  each  other,  as  in  other  cases  of  agency.  The  maxim, 
quifaeUp0r  aliumfacU  per  se^  should  apply  in  its  full  force. 

Doubts  may  often  arise  in  particular  cases  as  to  whether  or  not  a 
particular  act  or  admission  falls  within  or  without  the  scope  d 
such  limited  authority.  But  it  is  quite  clear  to  our  minds  that  the 
settlement  of  mutual  accounts,  pre-existing  between  the  firm  and 
its  customers,  and  the  adjustment  and  ascertainment  of  balances  on 
claims  and  demands  in  favor  of  and  against  the  firm,  are  within  the 
scope  of  such  agency. 

We  do  not  think  that  a  paper  writing,  made  by  a  partner  after 
dissolution  of  his  firm,  and  purporting  to  be  a  statement  of  accounts 
between  the  firm  and  a  stranger,  or  of  a  balance  due  him,  would 
alone  constitute  even  prima  facie  proof  of  indebtedness  against  the 
other  partners.  But  with  proof  aliunde  that  an  account  was  cur- 
rent between  such  person  and  the  firm  before  and  at  the  time  of  its 
disaolotion,  such  statement  would  be  admissible  as  tending  to  prove 
the  state  of  accounts  between  them  at  the  date  of  the  dissolution. 
Or,  if  proof  be  made  of  certain  dealings  between  the  firm  and  a 
third  penon,  unsettled  at  the  time  of  the  dissolution,  then  an  act  of 
made  by  a  partner  after  the  dissolution,  if  made  in  the 
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matter  of  adjusting  saoh  businesa,  is  oompetent  to  be  given  in  eri* 
denoe  for  the  purpose  of  proving  a  daim  founded  on  tuoh  dealings^ 
against  all  the  partners. 

In  Wood  T.  Braddoek,  1  Taunton,  108,  Maxsfibld,  0.  J.,  said: 
<'  Clearly  the  admission  of  a  partner,  made  after  the  partnership  had 
ceased,  is  not  eyidenoe  to  charge  the  other  in  any  tiansaction  whidi 
occurred  since  the  separation ;  but  the  power  of  partners,  with 
respect  to  rights  created  pending  the  partnership,  remains  after  the 
dissolution.  Since  it  is  clear  that  one  partner  can  bind  the  other 
during  all  the  partnership,  upon  what  principle  is  it  that  the 
moment  it  is  dissolved,  his  account  of  their  joint  contracts  should 
oease  to  be  evidence  ?  **  And  Heath,  J.,  said :  **  It  is  not  a  dear 
proposition  that  when  a  partnership  is  dissolved,  it  is  dissolved,  not 
with  regard  to  things  past,  but  only  with  regard  to  things  future  ?  ^ 

Though  it  is  not  necessary  in  iJiis  case  to  approve,  to  the  fuU 
extent,  the  doctrine  of  Wood  v.  Braddoeky  it  is  nevertheless  true 
that  the  rule  of  that  case  is  fully  approved  by  all, the  English  oom- 
mon-law  decisions,  and  is  adhered  to  in  many  American  cases.  See 
JoBlyn  V.  Smithy  13  Vt.  863 ;  Parker  v.  Merrill^  6  Oreenl.41 ;  Mann 
V.  LockSy  11  N.  H.  246 ;  Cody  v.  Sh^herdy  11  Pick.  400 ;  Oay  v, 
Bowen,  8  Mete.  100  ;  Brewster  v.  Hardemany  Dudley,  138  rViiton  v. 
McNeiUy  4  Dowl.  &  By.  7  ;  Pritchard  v.  Drapery  1  Buss.  &  My.  191  j 
Whitcomb  V.  Whitingy  %  Doug.  652  ;  Jackson  v.  Fairhanky  2  H.  BL 
840 ;  Sheliofi  v.  Cockey  3  Mumf.  191 ;  Simpson  v.  OeddeSy  2  Bay, 
638.  See,  also,  Smith  v.  Ludlow y  6  Johns.  267 ;  Bridge  v.  Orayy  14 
Pick.  55 ;  and  HaehUy  v.  Patrick,  3  Johns.  536. 

It  must  be  admitted,  however,  that  the  broad  doctrine  of  Wood  v. 
Braddock  has  been  disapproved  in  many  American  cases,  especially 
by  the  courts  of  New  York,  Kentucky,  Illinois,  Indiana  and  Mia* 
souri ;  and  also  by  the  supreme  court  of  the  United  States  in  Ben 
V.  Morrison  et  a7.,  1  Pet.  351.  But  it  will  be  observed  that  no  well* 
considered  case,  either  in  England  or  America,  has  denied  that,  va 
the  absence  of  express  stipulation  to  the  contrary,  an  implied  author- 
ity after  dissolution  is  continued  in  the  several  partners  to  wind  up 
the  unsettled  affairs  of  the  partnership. 

In  BeU  V.  Morrison  ei  oLy  it  is  expressly  declared  that  **  each 
partner  may,  therefore,  bind  the  partnership  by  his  contract  in  the 
partnership  business;  but  he  cannot  bind  it  by  any  contract  beyond 
those  limits.  A  dissolution,  however,  puts  an  end  to  the  authority. 
By  fbrce  of  its  t^rms  it  operates  as  a  revocation  of  all  power  to  crcati 
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H0W  eatUrads,  and  the  right  of  the  partner  can  extend  no  farther 
than  to  settle  the  partnership  concerns  already  existing,  and  to  dis- 
cnDnte  the  remaining  funds.  Even  this  right  may  be  qnalifled  and 
restrained  by  the  express  delegation  of  the  whole  authority  to  one 
of  the  partners." 

This  case  {BM  y.  Morrison)  is  much  relied  on  as  an  authority 
against  the  power  of  a  partoer,  after  dissolution  of  the  firm,  to 
bind  his  copartners,  by  his  act  or  admission,  in  any  transaction 
whatever.  The  question  decided  arose  on  a  plea  of  the  statute  of 
limitations,  and  we  think  the  doctrine  of  the  case  is  by  no  means  as 
broad  as  that  contended  for.  Justice  Story,  in  delivering  the  opin- 
ion, said :  ^  The  question  is  not  as  to  the  authority  of  a  partner, 
after  dissolution,  to  adjust  an  admitted  and  subsisting  debt  (we 
mean,  admitted  by  the  whole  partnerahip,  or  unbarred  by  the 
statute) ;  but  whether  he  can,  by  his  sole  act,  after  the  action  is 
barred  by  lapse  of  time,  revive  it  as  against  all  the  partners,  with« 
out  any  new  authority  communicated  for  that  purpose.  We  think 
the  proper  resolution  of  this  point  depends  upon  another ;  that  is, 
whether  the  acknowledgment  or  promise  is  deemed  a  mere  continu- 
ation of  the  original  promise,  or  a  new  contract  sprioging  out  o^ 
and  supported  by,  the  original  consideration.  We  think  it  is  the 
latter."  And  again,  he  says:  ^^The  light  in  which  we  are  disposed 
to  consider  this  question  is,  that  after  a  dissolution  of  a  partnership 
no  partner  can  crecUe  a  cause  of  action  against  the  other  partners, 
except  by  a  new  authority  communicated  to  him  for  that  purpose. 
*  *  *  When  the  statute  of  limitations  has  once  run  against 
a  debt,  the  cause  of  action  against  the  partnership  is  gone.  The 
acknowledgment,  if  it  is  to  operate  at  all,  is  to  create  a  new  cause 
of  action,  to  revive  a  debt  which  is  extinct"  There  is  nothing  in 
this  decision  that  conflicts  with  the  rule  we  have  stated.  And  it 
may  be  said  that  most  of  the  cases  relied  upon  as  supporting  a  con- 
trary doctrine  arose  in  the  same  way,  and  were  decided  upon  the 
pnnciple  that  an  acknowledgment  or  promise  to  pay  a  debt,  barred 
by  statute  of  limitations,  does  not  revive  the  old  debt,  but  creates  a 
new  one ;  and  hence  it  is,  that  we  stated  above  that  the  decided 
weight  of  authority  is,  that  a  partner,  after  dissolution,  to  the 
extent  that  is  necessary  to  settle  pre-existing  claims  against  the  firm, 
may  so  exercise  his  authority  as  to  bind  all  the  partners ;  but  never, 
without  new  authority  from  them,  can  he  create  a  new  cause  of 
action  against  them. 
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The  oourt,  in  Palmer  y.  Dodge,  4  Ohio  St  21,  held  that  the  disso- 
lution of  a  partnership  worked  an  absolate  revocation  of  all  implied 
authority  in  either  of  the  partners  to  bind  the  other  to  new  engage- 
menU  or  promises,  made  with  persons  haying  notioe  of  the  dissolu- 
tion, although  springing  out  of,  and  founded  upon,  the  indebtedness 
of  the  firm ;  and  in  Myers  eialY,  Standart  eial.,  11  Ohio  St.  29,  it 
was  held,  that  under  an  averment  of  due  demand  and  notice  of  the 
dishonor  of  a  bill  of  exchange,  drawn  by  a  firm,  the  declarations  of 
one  of  the  partners  made  after  dissolution  (no  notioe,  however,  of 
the  dissolution  having  been  given  to  the  payees),  showing  an 
acknowledgment  of  liability  thereon,  and  a  promise  to  pay  the 
amount  of  the  bill,  were  admissible  in  an  action  against  the  other 
parties.  But  in  each  of  these  cases  the  doctrine  is  distinctly 
affirmed,  that  while  the  dissolution  revokes  the  implied  authority  of 
each  partner  to  incur  new  obligations  for  his  fellows,  it  leaves  upon 
each  the  duty,  and  continues  to  each  the  right  of  doing  whatever  is 
necessary  to  collect  claims  due  the  partnership,  and  to  adjust,  settle, 
and  pay  its  debts.  And  it  is  said  in  Palmer  v.  Dodge,  that  ^  this 
right  of  each  of  the  partners  to  participate  in  the  settlement  of  its 
concerns,  can  not  bu  interfered  with  by  his  copartners  without  sub- 
jecting them  to  the  controlling  power  of  a  court  of  equity." 

The  ascertainment  of  the  amount  due  to  or  from  the  partnership, 
on  account  of  unsettled  transactions,  is  a  necessary  step  in  the 
winding  up  of  its  affairs,  and  within  the  authority  vested  by  impli- 
cation in  each  partner  after  dissolution. 

We  are,  therefore,  of  opinion  that  the  testimony  objected  to  by 
the  plaintiff  in  error  was  competent,  and  that  the  jury,  having  found 
from  other  testimony  in  the  case,  that,  at  the  date  of  the  dissolu- 
tion of  the  firm  of  Feigly  &  Davis,  there  were  unsettled  dealings 
between  the  plaintiff  and  the  firm,  and  that  the  paper  referred  to 
was  made  by  Davis  upon  the  settlement  of  such  dealings,  were 
authorized  to  find  the  amount  due  the  plaintiff  thereon  from  the 
admission  of  Davis  so  made. 

It  may  be  proper  to  add  that  the  proof  in  this  case  did  not  strictly 
conform  to  the  allegations  in  the  petition,  bnt  as  no  objection  has 
been  made  upon  the  ground  of  variance,  we  do  not  deem  it  our 
duty  to  consider  that  question. 

Judgment  affirmed 
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AOOOMMODATION  INDORgBR. 

See  PBOMI880RT  NOTB,  80. 

AOCX>MMODATION  NOTE. 
flee  Pbomibsort  Notb,  488. 

AOOORD  AND  SATISFACTION. 

1.  Accord  and  wtiBftietlon  is  a  good  defense  to  an  action  or  olbe*  proceeding 
on  a  judgment.    Baoage  r,  Sherman  (Penn.),  676. 

%  Debtors  residing  in  Pennsylvania,  and  owning  lands  in  New  Jersey,  agieed 
with  a  creditor  to  permit  and  cause  to  be  effected  a  sheriff's  sale  of  such 
lands,  and  that  the  creditor  should  purcliase  the  same  at  the  sale,  and 
recelre  it  in  full  satisfaction  and  discliaige  of  the  debt.  To  cany  out  this 
agreement,  the  debtors  went  to  New  Jersey,  and  there  accepted  senrioe  of 
process,  and  Judgment  being  obtained  against  them  by  defoult  and  the 
property  sold  on  execution,  the  creditor  became  the  purcliaser  at  a  sum 
less  than  the  debt.  HM,  (1)  That  this  was  a  good  defense,  to  an  action 
brought  upon  the  judgment,  to  recover  the  balance  due ;  (9)  tliat  the  de- 
fense was  admissible,  under  a  plea  of  payment,  with  leave  to  give  the 
special  matter  in  evidence.  Ih, 

ACTION. 

1.  Against  one  for  improper  use  of  his  own  property,  184,  8(MS. 

2.  The  owner  of  a  steam  boiler,  who  operates  and  uses  the  same,  in  carrjdng 

on  his  business  upon  his  own  premises,  in  such  a  manner  that  it  is  not  a 
nuisance,  is  not  liable  for  damages  done  to  the  property  of  his  neighbor 
by  an  exploeion  of  such  boiler,  without  proof  of  fault  or  negligence  on  the 
owner's  part.  The  owner  is  liable  for  any  defects  in  the  manufacture  of 
the  boiler  which  were,  or  ought  to  have  been,  known  to  him,  and  for  any 
negligence  in  the  use  of  the  boiler  which  can  properly  be  attributable  to 
Idm ;  but  if  the  explosion  was  caused  by  defects  which  were  imperceptible 
on  examination,  he  is  not  liable  therefor.  The  fact  that  the  boiler  was 
purchased  of  reputable  manufacturers,  though  not  of  itself  a  conclusive 
justification  for  its  use,  is  one  of  the  facts  tending  to  a  Justification  wliich 
the  Jury  are  to  consider.  Lo$ee  v.  Buehanan  (N.  Y.),  628. 
I.  The  manuftusturer  of  a  steam  boiler  is  answerable  only  to  his  employer 
for  any  want  of  care  or  skill  in  the  oonstruction  thereof.  After  the  boiler 
has  been  completed  and  accepted  by  the  employer,  who  has  the  exdofflTe 
ownership,  management  and  conduct  of  it,  the  manufacturer  is  not  liable 
Vol.  X.  —  99 
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for  iiijanefl  done  to  a  third  penon  by  an  explosion  ooearriog  in  conaeqaeaof 
of  the  defeetive  oonstniction  of  the  boiler.    Lo9ee  r,  Olute  (N.  Y.)»  68b. 

See  Bamlrufivi,  160;  Ck>KMOR  Carrisr,  843 ;  Fob0KD  Indobskickmt  940 
lUiBQAL  Contract,  189 ;  Ihbubancb,  166 ;  I^ahdlord  akd  Txhamt  70C 
NuiAAiiCB*  646;  Pbikoipal  ahd  Agbmt,  146;  Bbpleviv  Bond,  tif 
Bbwabi>,6M;  Subtbbrankan  Water, 289 ;  Sobvaob  Watbb, 788L 

ADMISSIONS. 
See  Partnrbssip,  778l 

AGENT. 

See  AiAnuTiON  of  Instrumsnt,  988;  Dbbd,  966;  Forosd  Ixooammaan 
949;  Inburanob,  485;  566;  Prinoipal  ahd  AanTBi 

AUMONT. 
See  DivORCB,  460 

ALTERATION  OF  INSTRUMENTS. 

1.  Where  an  alteration  is  apparent  on  a  note  or  other  written  ingtniment»  the 
queetion  whether  Bach  alteration  was  made  before  or  after  execution  mut 
be  submitted  to  the  jury.    Hunt  ▼.  Gray  (N.  J.),  282,  and  moU,  989. 

9.  Any  alteration  of  an  instrument  by  the  party  claiming  an  interest  nndei 
it  avoids  such  instrument.  Ih, 

8.  If  an  agent  intrusted  with  a  note  for  the  purpose  of  haying  it  discounted 
in  bank,  alter  it,  such  alteration  will  not  avoid  such  note,  such  act  nol 
being  imputable  to  the  principal,  lb. 

4.  If  an  instrument  be  altered  by  the  party  holding,  by  mistake,  or  witboat 
any  fraudulent  intent,  such  alteration  will  not  impair  the  right  of  noit 
founded  on  the  consideration  for  which  such  instrument  was  givec    lb. 

See  Promibbort  Note,  161,  882. 

•ANIMALS. 

The  owner  of  a  ferocious  dog,  knowing  the  vicious  propensiUes  of  the  ani- 
mal, keeps  it  at  his  own  risk,  and  is  responsible  for  any  ixgury  inflicted  by 
it  upon  a  person  who  is  free  from  fault.  La/oerone  ▼.  IlagianH  (GaL)»  969, 
andnottf,  270. 

See  Railroad,  729, 

ARREST. 

Where  a  creditor  brings  an  action  against  the  sheriff  for  the  escape  of  a 
prisoner  in  execution,  he  cannot  afterward  insist  on  the  re-arrest  and  im- 
prisonment of  the  prisoner.  Nor  has  the  sheriff,  after  the  reooyery  of  n 
judgment  against  him  for  the  escape,  the  right  to  re-arrest  and  imprison 
the  prisoner  except  within  a  reasonable  time.    Bil  parte  VcHU  (Ind.)  86> 

ASSESSMENT. 

L  The  constitution  and  statutes  of  Indiana  provide  for  the  exemption  twm 
assensment  and  taxation  of  property  used  for  rellgic  is  ;  nrpcsee.  HM, 
that  the  tax  contemplated  18  entirely  distinct  from  ac  assessment  for  local 
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pmpoMfl,  and  that  Bueh  aMessment  doea  n«.4  oome  withia  thb  ezoeption. 
t^T9t  Pretbytmian  Ohureh  v.  0%  qf  PbH  Wayne  (Ind.),  35.  and  noU,  41. 
iw  Qy  the  society's  charter,  it  is  enacted  that  the  property  of  the  society  '*  shall 
not  he  Buhject  to  taxes  or  assessments.'*  Hdd,  that  the  word  '*  taxes/' 
in  the  exempting  clause  of  the  charter,  must,  in  the  absence  of  any  dear 
indication  to  the  contrary,  be  understood  to  refer  exclusively  to  the  ordi 
nary  public  taxes ;  and  tliat  the  word  "  assessments  "  has  reference  to  bur- 
dens of  the  same  general  character  as  those  expressed  by  the  word  "  taxes/*- 
and  was  not  intended  to  include  local  asseesments  for  mnnidpal  pur- 
poses.   8taU  ▼.  Mayor,  etc,,  of  Newark  (N.  J.),  228. 

ASSESSMENT  FOR  LOCAL  IMPROVEMENTS. 

A.  elty  diarter  directed  tliat  the  assessment  for  local  improvements  should 
not  in  any  year  exceed  ten  per  cent  of  the  value  of  the  property  as  valued 
and  assessed  on  the  tax  duplicate  for  State,  county  and  city  taxes.  Held, 
that  as  property  for  religious  purposes  could  not  be  valued  and  assessed 
upon  the  tax  duplicate,  there  was  no  mode  for  determining  the  rate  of 
assessment  to  whicli  it  was  liable  for  the  construction  of  a  sewer,  and  that 
such  assessment  conid  not  be  made.  FKrH  Presbyterian  Church  v.  (X^  of 
Fbrt  Wayne  (Ind.),  35. 

ATTEMPT  TO  COMMIT  CRIME. 
See  Criminal  Law,  23. 

ATTORNEY. 

Where  a  judgment  is  recovered  for  costs  only,  the  Judgment  debtor  Is  bound 
to  take  notice  of  the  lien  of  the  attorney  of  the  judgment  creditor  thereon, 
and  cannot  satisfy  the  judgment  by  payment  to  any  one  but  the  attorney. 
Otherwise  where  the  judgment  is  for  damages  and  costs.  If  the  attorney 
claims  compensation,  beyond  the  taxed  costs,  under  an  agreement,  with  his 
client,  express  or  implied,  his  lien  for  such  compensation,  can  be  protected 
against  a  payment  to  the  client  only  by  notice  to  the  judgment  debtor. 
JfantAotf  V.  Meech  (N.  T.),  572. 

AUCTION  SALE. 

L  On  a  sale  at  public,  auction,  the  terms  of  sale  were  to  be  a  credit  of  nine 
months  on  notes  with  approved  security,  waiving  valuation  and  appraise- 
ment laws.  Heldt  that  a  memorandum  of  sale  made  by  the  clerk,  which 
did  not  sate  such  terms,  was  void  under  the  statute  of  frauds.  Morris  v. 
Biair  (Ind.),  135,  and  note,  188. 

9.  An  auctioneer  may  sue,  in  his  own  name,  a  purchaser  at  an  auction  sale, 
to  recover  his  fees,  when  the  conditions  expressly  stipulate  that  an  auc- 
tioneer's fees,  of  a  specified  sum,  shall  be  paid  to  the  auctioneer  on  the  day 
of  sale ;  but  his  right  to  recover  will  depend  on  the  validity  of  the  con- 
tract to  purchase,  as  between  buyer  and  seller.  Johnson  v.  Buek  (N.  J.),  248. 

i.  The  signature  of  the  purchaser  to  the  conditions  of  sale  made  by  the  auc- 
tioneer's clerk,  as  the  bids  are  publicly  announced,  is  a  sufficient  signing 
within  the  statute  of  frauds.  Jb. 
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4.  To  m%Utj  the  statttte  it  is  sufldent  tint  titetennsof  thebargals  bmij  tm 
gAtheied  from  two  or  more  separate  papers,  if  the  signed  meaonndoin 
eontaiiia  such  referenos  to  tlie  other  papers  as  to  malie  the  latter  part  of 
the  fomar ;  hot  tke  coiuectioii  between  the  signed  sad  unsigned  pH^i> 
cannot  be  made  bj  parol  oTidence  that  they  were  intended  bj  the  parties 
to  be  read  together  or  of  facts  and  eirenmstaness  from  which  soak  inten- 
tion maj  be  inferred,  ifr. 

ft.  Conditotts  of  saW  read  before  the  biddings  commenced,  bat  not  auBSKed 
to  the  eatakigae  on  whkdi  the  purchasers'  names  were  entered,  or  rafairsd 
to  therein,  cannot  be  held  to  supply  the  terms  of  sale  omitted  tnm  tha 
oatal<^gue.  Jb. 

AVERAGE. 
SeeGENSRAL  Atxsaob,7M. 

BAGGAGE. 
See  CoxMON  Carribr,  576. 

BAILMENT. 

The  defendant,  as  b^lee,  held  property  of  plaintiff's  under  instnMtkms  not  to 
deliver  it  to  any  one  without  plaintiff's  written  order.  Defendant  deliTured 
the  property  to  plaintiff 's  wife  upon  an  order  which  proredtobeafoigeiy. 
JIM,  that  the  defendant  was  liable  for  the  value  of  Uie  property,  notwith- 
BUnding  the  fact  that  the  defendant  could  maintain  an  action  against  lioth 
the  husband  and  wife  for  the  wrongful  act  of  the  latter.  Kawlmg  t. 
Manley  (N.  T.),  846. 

See  CoMYSRSiON  of  9roGK8, 882. 

BALLOT, 
flee  OonsTiTUTiONAL  Law,  97. 

BANK. 
See  National  Bank. 

BANKRUPTCY. 

A  United  States  marshal,  by  virtue  of  a  warrant  in  bankruptcy,  took  pro^ 
erty  of  the  bankrupt  from  the  custody  of  a  State  sheriff,  who  had  sained 
it  on  eieeution  against  the  bankrupt,  before  the  commencement  of  the 
proceedings  in  bankruptcy.  Hdd,  that  the  marshal  was  liable  for  < 
at  the  suit  of  the  sheriff.    Mollison  v.  Eaion  (Minn.),  100. 

BETTING. 
See  Illko  AL  Contracts,  139. 

BILLS  AND  NOTES. 
See  Altkration  of  Instuumrkt,  232 ;  Pkomissort  Norm ; 

BILL  OF  EXCHANGE. 

1.  A  Mil  drawn  in  Illinois,  and  delivered  to  drawee  in  New  York,  is  govemsd 
by  the  law  of  the  latter  place,  but  if  In  good  faith  ft  Is  made  payable  la 
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the  former  Sute,  any  imie  of  iaterest,  not  exceeding  that  there  allowed 
mmj  be  resenred,  Fnese  ▼.  BrowntU  (N.  J.)>  888. 
S.  «kB  to  the  acceptor,  the  place  of  payment,  in  the  absence  of  other  control 
ling  circamBtancee,  will  be  his  place  of  residence  or  his  addrMson  the  face 
of  the  bill,  but  the  contract  of  the  drawer  is,  that  upon  defiialt  of  the 
acceptor  and  notice,  he,  the  drawer,  will  pay  where  he  drew  the  bill,  and 
Mch  indoner  is  liable  according  to  the  law  oi  the  place  where  he  in- 

BLANK. 
See  DsKO,  266,  and  noU,  267. 

BOND. 
See  Repleyin  Bond,  126. 

BONDED  WABEH0U8B. 
See  Wabbhousem SN,  581 

BREACH  OP  WARRANTY. 
See  PiJ£Ai>iNO,562 ;  S alb,  006. 

BRICK  BURNING. 
See  Nuibanck,  660,  and  naU,  674. 

BROKER. 

A  party  having  employed  a  broker  to  sell  real  estate,  may  notwithatanding, 
negotiate  himself,  and,  if  he  does  so  without  any  agency  of  the  broker,  he 
is  not  liable  to  the  latter  for  a  commission.  To  entitle  the  broker  to  hla 
commission,  he  must  be  an  efficient  agent  in,  or  the  procuring  cause  of 
the  contract    McCioM  v.  Pains  (N.  T.),  481. 

BUILDING  CONTRACT. 
See  CoNTBACT,  440. 

CARRIER. 
See  Common  Carribr. 

CATTLE. 
See  COMMOK  Carribr,  866. 

CHECK. 

Days  of  grace  are  not  allowed  on  a  check  payable  at  a  latvia  day  aamad 
Okmmpkn  ▼.  €hrdan  (Penn.),  681. 

See  FoROBD  IinK)R8EMBirr,240. 

CHURCH  PROPERTY. 
See  AssBSBMXNT,  85, 228. 

CITY. 

MUHIOIPAT*  C6RPORATTON,  12. 


79U  INDEX. 

CIVIL  BIGHTS  BILU 
9m  Ooxruat  or  hAMB,4SL 

00MMI8SI0N. 
See  BuoKMR,481. 

COMMON  CARRIER. 

L  A  gommtwi  eurier  cannot,  bj  oontrmct,  relieve  himself  from  iMkbilltf  te 
the  loas  of  goods  delivered  to  him  for  transportation,  ^rhich  has  bees 
occasioned  by  his  own  or  his  eervants'  negligence,  however  slight,  or  where 
such  negligence  has  in  any  degree  contributed  to  such  loss.  JfieM^wi 
Sauih^m,  eU.,jR.  B.  Co.  v.  ffsaton  (Ind.),  89,  and  note,  06. 

t»  Bj  a  regulation  of  the  defendant — a  railroad  company — an  additional  sum 
was  charged  of  passengers  who  had  not  procured  tickets  before  entering 
the  ears.  Plaintiff  applied  at  the  ticket  office  of  defendant  for  a  ticket  to 
C,  bat  without  fault  on  his  part  failed  to  procure  it.  On  the  cars  he 
Informed  the  conductor  of  his  attempt  to  procure  a  ticket,  and  tendered 
the  sum  required  to  purchase  a  ticket.  The  conductor  demanded  an 
additional  sum,  which  the  plaintiff  refused  to  pay.  The  conductor  there- 
upon ejected  him  from  the  car.  The  court  charged  the  Jury,  that  if  they 
found  from  the  evidence  that  the  act  of  the  conductor  was  done  '*  in  the 
spirit  of  oppressive  malice  or  wantonness  "  they  might  find  In  addition  to 
compensatory  damages,  such  exemplary  damages  as  they  deemed  JusL 
Held,  no  error ;  and  that  a  verdict  for  a  thousand  dollars  would  not  be  set 
aside  as  excessive.    JeffereannUe  R,  B,  Co,  v.  Bogera  (Ind.),  108. 

8,  Plaintiff,  as  agent  for  W.,  collected  money  and  forwarded  it  to  W..  by 
defendant's  express  company.  The  latter  failing  to  deliver  it  to  W., 
plaintiff  brought  this  action  to  recover  it.  Held,  that  pUdntiff  having  no 
special  interest  in  the  money,  could  not  recover.  Thompaon  v.  Farffo  (N.  T.), 
842. 

4  Defendant  received  from  plaintiff  five  car  loads  of  cattle  to  be  transported 
from  Erie  to  Buffalo,  under  a  written  agreement  whereby  plaintiff  assumed 
all  risk  of  injuries  from  "delays  or  in  consequence  of  heat,  suflbcatlon  oi 
the  ill  effects  of  being  crowded  upon  the  cars ; "  the  plaintiff  also  sgreed 
to  load  and  unload  said  cattle  at  his  own  risk,  the  defendant  furnishing 
the  necessary  assistance.  The  cattle  were  in  charge  of  plaintiff's 
agent.  The  train  was  detained  in  traimtu  three  days  by  a  snow  storm. 
The  cattle  could  have  been  unloaded  by  constructing  a  temporary 
platform,  which  plaintiff's  agent  requested  defendant  to  do.  Defendant 
refused.  The  cattle  remained  in  the  cars  and  some  of  them  died.  BM, 
that  defendants  were  not  liable.  Penn  v.  Buffalo  A  Erie  A.  J2.  Cb.  (N.  T.), 
855. 

1.  Plaintiff  shipped  cattle  by  defendants'  railroad  under  an  agreement  which 
provided  that  plaintiff  should  go  in  the  same  train  with  the  cattle ;  that 
he  should  be  carried  free  of  charge,  and  that  he  should  take  all  of  the  risks 
of  personal  injury  from  whatever  cause,  whether  of  negligence  of  defend 
ant,  its  agents  or  otherwise.  Plaintiff  received  a  drover's  pass  which  pn^ 
vided  that  its  acceptance  should  be  considered  '  a  waiver  of  all  dalsH 
against  the  company  for  personal  li^ury  received  when  on  the  above  lialn.' 
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After  the  cattle  were  loaded,  and  as  plaintiff  was  about  to  get  aboard  the 
train,  he  was  injured  by  tlie  negligence  of  defendant's  senrant.    JIM, 
that  the  defendant  was  not  liable  for  the  injury.     Potieher  ▼.  N,  T.  C.  R 
B,  Co.  (N.  Y.),  364,  and  note,  36tt. 

6  Defendant,  a  common  carrier,  transported  goods  consigned  to  plaintiff  to 
the  place  of  destination  and  there  stored  them  in  a  warehouse,  but  neither 
gave  plaintiff  notice  of  their  arrival  nor  made  any  eflbrt  to  find  the  plain- 
tiff or  to  give  him  notice  of  such  arrival.  Some  few  months  after  plaintiff 
received  information  that  the  goods  had  arrived.  In  the  mean  time  the 
goods  had  depreciated  in  value.  HM,  that  defendant  was  liable  for  the 
damage  plaintiff  had  sustained.  Zinn  v.  New  Jersey  Steamboat  Co,  (N.  T.), 
402. 

7.  Where  the  consignee  and  owner  of  goods  of  a  bulky  nature  Is  present  soon 
after  their  arrival,  accepts  the  consignment  and  pays  the  freight,  and  the 
goods  are  landed  on  a  public  wharf,  with  notice  to  him,.thelr  legal  custody 
is  transferred  from  the  carrier  to  the  oonsi^mee,  whose  duty  it  is  to  pro- 
tect them ;  and  if,  in  consequence  of  his  neglect  to  remove  them,  they 
suffer  damages  from  the  weather,  the  carrier  is  not  responsible.  Cfoodwin 
▼.  Baltimore  db  Ohio  R,  R,  Co.  (N.  T.),  457. 

8l  Where  goods,  which  have  been  fraudulently  ordered  by  an  individual  in 
the  name  of  a  fictitious  firm,  and  have  been  shipped  in  compliance  with 
the  order,  directed  to  such  firm,  are  delivered  by  the  carrier  to  a  stranger 
without  requiring  evidence  of  his  identity,  the  carrier  is  liable  to  the  con- 
signor for  their  value.    Price  v.  Os-rrgo  d  Syracuse  R.  R.  Co,  (N.  T.),  475. 

0  Ihe  defendant  agreed  to  transport  a  lot  of  hogs  for  the  plaintiffb,  from 
Bufiklo  to  Albany,  and  the  plaintiffs,  in  consideration  of  a  reduced  rate  of 
freight,  assumed  and  agreed  to  take  the  risk  of  all  injuries  to  the  hogs,  in 
consequence  of  heat,  etc  A  portion  of  the  animals  having  died  from 
the  effects  of  heat,  the  result  of  negligence  in  the  defendants'  agents,  held 
that  under  the  special  contract,  the  defendant  was  not  liable  for  the  value 
of  the  hogs  thus  lost.     Cragir^  v.  N.  Y.  C.  R.  R,  Co.  (N.  T.),  559. 

10.  Plaintiff  delivered  to  defendant  for  transportation  a  trunk,  and  received 
a  receipt  which  provided  that  the  plaintiff  in  case  of  loss,  should  not 
demand  beyond  the  sum  of  fifty  dollars,  fixed  as  the  value  of  the  article 
forwarded,  unless  otherwise  expressed.  Held  (1),  that  it  was  a  presumption 
of  law  that  plaintiff  was  acquainted  with  the  contents  of  the  receipt,  and 
(2),  that  by  accepting  the  receipt  the  plaintiff  assented  to  and  was  bound 
by  its  conditions.    Belger  v.  Dinsmore  (N.  T.),  575. 

11  The  plaintiff  delivered  a  note  to  the  agent  of  the  American  Express  Co.  at 
Brockport,  in  this  State,  with  directions  to  take  it  to  San  Francisco,  where 
the  maker  resided,  present  it  for  payment,  and  in  case  of  non-payment,  to 
bring  a  suit  at  once  and  collect  it ;  he  supposing  at  the  time,  that  the  line 
of  that  company  extended  to  San  Francisco.  Such  line  did  not  extend  to 
San  Francisco,  but  only  to  New  York.  At  the  latter  place,  the  note  was 
delivered  to  another  express  company  (W.  F.  &  Go.'s),  to  be  forwarded  by 
h  to  the  place  of  destination.  Held,  that  this  was  not  a  mere  contract  to 
fonrard,  but  to  carry  the  note  to  San  Frandsoo  and  present  it  for  payment, 
and,  if  not  paid,  to  have  it  sued  at  once.  That  W.  F.  &  Co.'s  Bxpresg 
Oompany,  on  receiving  the  note,  became  the  agent  of  the  Amerioaa 
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BAfUMS  Oomputj,  and  tlie  latter  OomiMny  wtm  liaUe  to  ika  pktotiff  lor 
•11  dunogoo  reooltiBg  from  tlio  oogligenee  of  W.  F.  h  Ooc'a  Bzpraio  Com 
ponj,  in  moUng  oollectkm  oeeordlng  to  the  diroetloiui  JMmsr  ▼.  HoOand 
(N.  T.),  616. 
It.  On  the  11th  of  Ifareh,  the  plaintiff  porehmeed  a  '*  diOTor'a  tkket,"  for  paaa* 
age  9D  the  defendant's  rail  read,  at  a  rednoed  price,  whidi  stated  that  It  was 
**  good  '*  onlj  In  his  handa  for  one  seat  fronr  Philadelphia  to  Plttsbuig,  and 
*  good  only  until  March  16."  He  traveled  as  far  as  L^  on  the  train,  when* 
he  left  aad  remained  over  night ;  and  getting  apon  the  train  again  the 
next  day  the  eondactor  refused  to  reoelTe  his  ticket,  on  the  ground  that 
he  had  *  stopped  off,*'  and  ejected  him  from  the  train  for  aoa-paTment  of 
his  fare.  HM^  that  the  plaintiff's  ticket  gave  him  no  right  to  stop  off  at 
L.,  without  permission,  and,  in  doing  so,  he  broke  the  contract.  And,  that 
when  he  came  upon  tlie  train  again  the  next  daj  he  began  a  new  Journey, 
aad  cm  refusing  to  paj  his  fare  he  became  a  trespasser,  and  was  ilghtfullj 
put  oC    DisMeh  v.  Bmmifiwmia  B.  R,  Cb.  (Penn.),  711,  and  fMli»71& 

See  Raii«boad. 

OONFEDERATB  MONET. 
See  ISBtmAHOi,  (05. 

CONFLICT  OF  AUTHORITT. 
See  Banuuftct,  150. 

CONFLICT  OF  LAW& 

Wf  a  law  of  Indiana  intermarriage  between  white  persons  and  negroes  is 
made  a  felony.  Upon  a  prosecution  for  violation  of  this  law,  hetd,  that 
the  regulation  of  the  marriage  contract  is  under  the  control  of  the  Stete 
govemmente,  and  that  the  statute  in  question  was  not  abrogated  by  the  act 
of  congress  known  as  the  civil  rights  bill,  or  by  the  fourteenth  amendment 
of  the  Federal  constitution.    8kUe  v.  Oibwn  (Ind.),  48. 

See  Constitutional  Law,  806. 

CONSEQUENTIAL  DAMAGES 
See  Mabbibd  Womkn,  887. 

CONSIGNOR  AND  CONSIGNEE. 
See  CoxMON  Carribb,  467. 

CONSTITUTIONAL  LAW. 

L  The  legislature  passed  an  act  requiring  '*  the  inspectors  of  any  electloQ,  on 
receiving  the  ballot  of  any  voter,  to  have  the  same  numbered  with  figuiea 
«m  the  outside  or  back  thereof  to  correspond  with  the  number  placed  oppo- 
site the  name  of  such  voter  on  the  poll  list.  EM^  that  such  act  was  la 
violation  of  the  object  of  that  provision  of  the  constitution,  whidi  declares 
that "  all  elections  by  the  people  shall  be  by  ballot,"  and  was,  therefore, 
void.    A  ballot  implies  absolute  secrecy.     TFiKiomt  v.  SMu  (lad.),  97. 

i  The  legislature  passed  an  act  requiring  the  master  of  any  vessel  arriving  at 
the  port  of  San  FranciBco  from  any  port  out  of  the  State,  to  make  a  report 
of  the  condition,  ocrupation,  etc.,  of  every  pejrson  or  passenger  not  being 
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A  dtlMn  of  the  United  States.  The  act  alao  leqoired  the  owner  or  oon- 
lignee  of  the  veMel  to  give  a  bond  for  eadi  poaeenger  incloded  in  sach 
nport»  eondltioiied  to  indemnif j  each  and  every  town,  ooontj  or  city 
agalnat  all  coeta  and  ezpeneee  ineorred  for  the  relief  or  sapport  of  the 
peiflone  named  in  the  bond,  within  two  yean  from  the  date  of  the  bond. 
In  an  action  brouf^t  against  defendants  to  reoorer  a  forfeiture  for  a  fail 
nre  to  give  said  bonds,  the  complaint  alleged,  among  other  things,  that 
defendants'  steamship  brought  four  passengers,  not  citixens  of  the  United 
States ;  that  the  master  had  duly  made  his  report  thereof,  bat  that  the 
defendants  had  refused,  after  due  request,  to  give  the  bonds  as  required 
by  statute.  The  answer  alleged  that  the  said  four  passengers  were  per- 
sons in  the  prime  of  life,  sound  in  body  and  mind,  and  neither  paupers, 
Tagabonds,  nor  criminals.  On  demurrer  to  the  answer,  held,  that  so  much 
of  the  act  as  required  a  bond  for  persons  sound  In  body  and  mind,  and 
nether  paupers  nor  criminals,  was  in  violation  of  the  constitution  of  the 
United  States  and  void.    State  v.  Steanuhip  "  QmetUuHon "  (GbJ.),  808. 

See  ExTRADinoK,  488. 

CONTRACT. 

1  Falne  representations  as  to  matters  material  to  a  contract,  and  upon  which 
the  party  to  whom  they  are  made  relies  to  his  damage,  constitute  a  defense 
to  an  action  upon  the  contract,  although  their  falsity  was  unknown  to  the 
party  malting  them.    Frenael  v.  MtUer  (Ind.),  62. 

$  Here  knowledge  by  a  vendor  of  latent  defects  in  property,  upon  which  a 
contract  is  based,  will  not  constitute  a  defense  to  an  action  by  the  vendor 
upon  such  contract.  lb, 

8.  ^y  the  terms  of  a  contract  for  repairing  a  building,  it  was  provided  that 
the  materials  to  be  furnished  should  be  of  the  best  quality,  and  the  work- 
manship performed  in  the  best  manner,  subject  to  the  acceptance  or  rejec- 
tion  of  the  architect,  and  all  to  be  in  strict  accordance  with  the  plans  and 
specifications;  the  work  to  be  paid  for  *'when  done  completely  and 
accepted."  Meld,  that  the  acceptance,  by  the  architect,  did  not  relieve  the 
contractors  from  their  agreement  to  perform  the  work  according  to  the 
plans  and  specifications ;  nor  did  his  acceptance  of  a  difierent  class  of 
work,  or  inferior  materials,  from  those  contracted  for,  bind  the  owner  to 
pay  for  them.  That  the  provision  for  acceptance  was  merely  an  additional 
safeguard  against  defects  not  discernible  by  an  unskilled  person.  Qlaeitu 
HoLy.  Blaek  (N.  T.),  449. 

See  COBFORATXON,  6 ;  Daitaobs,  19 ;  Illbsal  Cohtbaotb,  188. 

CONTRACT  OF  SALE. 
See  Emblem BNT8, 818. 

CONVERSION  OF  STOCKS. 

4»de]iT«red  to  G.  a  number  of  shares  of  stock  in  a  mining  oompany,  a» 
eollateial  secority,  and  to  be  sold  by  0.  whenever  he  could  obtain  not 
less  than  a  specified  sum  per  share.  G.  disposed  of  a  part  of  these  shares 
on  his  own  account  for  less  than  the  sum  agreed,  and,  in  settlement  with 
A*,  transferred  to  him  an  equal  number  of  other  shares  of  the  same  stock 

Vol.  X.  — 100 


794  INDEX. 

and  of  the  same  yalue.  A.  alleged  f  raad  in  the  settlement,  and  bnnigiil 
action  to  recover  the  money  received  for  the  shares  sold.  G.  set  up  as  a 
defense  that  he  at  all  times  had  and  held  for  A/s  use  an  equal  number  of 
shares  of  equal  value,  and  that  he  has  so  replaced  them.  Mold,  that  G. 
did  not  become  responsible  for  the  proceeds  of  the  sale  of  the  shares.  The 
technical  breach  of  trust  was  Damnum  absque  if^ria.  AMnt  ▼.  OmmbU 
(Cal.),  88d. 

CONVEYANCE. 
See  DsEO,  201. 

CORPORATION. 

1.  A  director  in  an  incorporated  company  cannot  become  a  contractor  with  the 
company,  nor  can  he  liave  any  personal  and  pecuniary  interest  in  a  contrset 
between  the  company  and  a  third  person.  Port  v.  Buuell  (Ind.),  5,  and 
note,  13. 

9.  The  complaint  in  an  action  by  persons  assessed  for  the  construction  of  a 
road  to  enjoin  the  payment  of  moneys  to  contractors  for  building  the  road» 
charged  that  the  contracts  had  been  given  to  two  persons,  one  of  wliom 
was  a  director  of  the  road  company » and  that  the  other  contractor  had  an 
illegal  and  corrupt  understanding  with  the  directors  that  he  was  to  share 
the  profits  with  them.  Held,  that  there  were  eufficient  facts  alleged  to 
constitute  a  cause  of  action,  and  a  demurrer  would  not  lie.  lb, 

8.  Directors  of  a  corporation  cannot,  in  the  absence  of  any  fraudulent  conduct, 

embexzlement  or  misappropriation  of  funds,  or  realization  of  profit  not 

common  to  all  the  stockholders,  be  made  to  account  to  the  stockholdan 

for  losses  arising  from  mismanagement  merely;  or  be  made  liable  for 

mistakes  of  judgment,  or  want  of  skill  or  knowledge,    dpering't  Appetd 

(Penn.),  084. 

See  Falsb  Reprbsbivtations,  051. 

CRIMINAL  LAW. 

1.  Whenever  the  law  makes  one  step  toward  the  accomplishment  of  an  unlaw* 
ful  object,  with  the  intent  of  accomplishing  it,  criminal,  the  person  taking 
that  step  with  that  intent,  and  capable  of  doing  every  act  on  liia  part  to 
accomplish  tliat  object,  cannot  protect  himself  by  showing  that  by  reasoD 
of  some  fact  unknown  at  the  time  to  him,  it  could  not  have  been  carried 
into  efi'ect.    ffamUtan  v.  State  (Ind.),  22. 

9.  The  indictment  charged  the  prisoner  with  assault  with  intent  to  take  from 

G.  H.  J.  a  $5  bill.    Held,  that  a  conviction  might  be  had,  notwithstanding 

it  appeared  that  G.  H.  J.  did  not  have  a  $6  bill  in  his  poesesdon  at  the 

time  of  the  assault.  lb, 
8.  In  offenses  of  an  equal  grade  there  can  be  no  merger,  and  where  the  fiuls 

will  make  out  a  case  under  more  than  one  statute,  the  State  haa  a  right  to 

elect  under  which  one  it  will  proceed.  lb, 
4  On  the  trial  of  an  indictment  for  murder,  evidence  of  threats  made  by  thm 

deceased  against  the  prisoner  is  admissible,  even  though  such  threats  wws 

unknown  to  the  prisoner  at  the  time  of  the  homiddo.    Matter  t.  8Mlf 

(Ind.),  74. 
8u  The  discharge  of  the  jury  Impaneled  in  a  criminal  case,  withoat  the  oodmoi      \ 

of  the  defendant,  because,  after  mature  deliberation,  they  are  unable  to 
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on  a  verdict,  ia  not  an  aoqaitUl  of  the  defendant,  aind  does  not  entitle 
blm  to  immnnity  from  further  proeecntion  for  the  Baue  offense.  Ex  parte 
MaLa/ughiin  (Cal.),27a. 
6  A  pziaoner  is  entitled  to  appear  for  trial,  upon  hie  own  plea  of  not  guiltj, 
free  from  all  manner  of  shacklee  or  bonds,  unless  there  is  danger  of  his 
escape.  Piopie  ▼.  Ha/rringUm  (Cal.)>  ^M* 
7.  In  an  Indictment  for  robbery,  the  property  may  be  laid  as  belonging  either 
to  tlie  actual  owner  or  to  the  person  robbed.     Brook»  v.  People  (N.  Y.), 

aw. 

See  Btidbncb,  23 ;  Labcent,  517 ;  Stamps,  158 

CROPS. 

See  ElCBLBlCBMTB,  818. 

CUSTOM. 

Plaintiff  contracted  in  writing  to  do  the  plastering  work  of  defendant's  hoase 
in  BufUo  at  a  certidn  price  per  square  yard.  He  included  in  the  bill 
and  charged  for  the  full  surface  of  the  walls,  without  deductions  for 
doors,  windows,  etc.  In  an  action  to  recover  the  amount,  evidence  was 
Introduced  to  prove  that  it  was  the  custom  of  plasterers  in  Buffalo  so  to 
measure  and  charge.  HeUd,  that  the  evidence  was  proper,  and  the  custom 
not  unrsasonable ;  heid,  also,  that  it  was  error  to  reject  defendant's  evi 
denoe  that  he  had  no  knowledge  of  the  custom.  WaUe  v.  Bailey  (N.  T.), 
407. 

DAMAGES. 

The  appellants  agreed  to  manufacture  for  appellee  a  number  of  machines  at  a 
fixed  price  and  failed  to  fulfill  their  contract.  Held^  that  the  measure  of 
damages  for  such  failure  was  the  difference  between  the  market  value  of 
such  machines  at  the  time  they  were  to  be  delivered  and  the  price  to  be 
paid  for  their  manufacture,  and  that  the  circumstance  that  the  machines 
were  patented  and  the  patent  right  held  by  the  appellee  did  not  alter  such 
measure.    Fink  v.  TcUman  (Ind.),  19. 

0M  Ihbubanob  Mokbt,  in  Bbouction  of,  258 ;  OoiocoK  Gajiribb,  108, 408 
HaflueBHOB,889 ;  Bailboads,  56;  Bbflbvik,  641 ;  Wabbhousbmbn,  581 

DAYS  OF  QBACE. 
See  Chbck,  081. 

DECEIT. 
Ilee  Falss  Rbpsbsbntatioks,  881. 

DECLABATIONS. 
9m  Byidkncb,  28,  and  notfs,  28. 

DEED 

L  IMsndant,  the  owner  of  certain  lands,  granted  the  same  l^  quit^aim  deed 
to  the  plalntUC  This  deed  was  never  recorded.  Subsequently  defendant, 
lor  a  valuable  consideration,  made  a  quitclaim  deed  of  the  same  lands  tc 
L.,  who  had  no  notice  of  the  prior  deed.    U's  deed  was  duly  recorded 
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In  an  action  by  plaintiff  againat  defendant  for  dainagM»  hM,  tlMii  plal» 
tiff'a  interest  in  the  land  waa  not  alfected  by  the  deed  to  L..  and  that  be, 
therefore,  had  no  oaoae  of  action.  ManhaU  r.  Rob&rit  (UiiuL}^20l,  •od 
fu>te«204. 
iu  A  deed»  in  dae  fonn,  algned  and  acknowledged  by  the  grantor,  doea  not 
become  hia  deed  antil  the  name  of  a  grantee  is  inserted  therein ;  and  an 
agent  of  the  grantor  cannot  insert  the  name  of  a  grantee  In  the  ahaenoe 
of  the  grantor,  unless  his  authority  is  in  writing.  Up$on  t.  Arektr  (OaL)b 
966,  and  no^  367. 

See  DowxR,  886. 

DELIYEBT. 
0ee OdiOCON  Cabbxbr, 842, 40d,  476;  Pbomusobt  Nan»  161 

DIRECTOR. 
See  CoRFOBATiON,  6, 651, 681 

DISCHARGE  OF  JURY. 
See  Crimikai*  Law,  871 

DIVORCE. 

I.  In  an  action  for  diToroe,  brought  by  one  claiming  to  be  a  wile,  alimony 
p&ndenU  lite,  and  an  allowance  for  expenses,  will  not  be  allowed,  where 
marriage  in  fact  is  denied  by  the  answer,  until  the  actual  existence  of  the 
marital  relation  is  proved  or  admitted.  In  passing  upon  the  question  of 
a  marriage,  however,  the  court  is  not  confined  to  the  allegation  of  the 
complaint  and  the  denial  of  the  answer.  If  the  matter  contained  In  other 
papers,  or  shown  by  legitimate  proofs,  make  out,  in  the  Judgment  of  the 
court,  a  fair  presumption  of  the  fact  of  marriage,  it  has  the  power  to 
grant  alimony,  pending  the  action,  and  expenses  of  the  action.  Brinkiif 
Y,Bnnkly(S.Y.),460. 

1  For  the  purposes  of  an  application  for  temporaty  alimony,  etc,  the  fact  of 
marriage  need  not  be  so  conclusively  established  as  is  required  for  obtaining 
permanent  alimony.  If  the  plaintiff  makes  a  reasonably  pl^n  case  of  the 
existence  of  a  marriage,  although  it  is  denied  by  the  defendant,  she 
should  be  furnished  with  the  means  of  temporary  support  and  of  con- 
ducting  the  suit,  until  the  truth  or  falsity  of  her  allegations  can  be  asce** 
tained  by  the  truths  formally  taken  in  the  case.  lb, 

1  When  the  facts  undisputed  are  such  as  that,  from  them,  a  presumption 
arises  that  the  parties  were  married,  so  that  the  affirmative  rests  npon  the 
defendant  to  repel  that  presumption,  the  court  has  Jurisdiction  and  power 
to  grant  temporary  alimony  and  expenses,  although  marriage  in  fact  Is 
denied,  and  the  opposing  papers  show  facts  irreconcilable  with  tlie  exist- 
ence thereof,  or  of  matrimonial  cohabitation.  lb, 

4.  A  denial,  in  the  answer,  of  an  allegation  in  the  complaint  that  the  plaintiff 
was,  at  the  time  of  exhibiting  her  complaint,  an  actnal  reaident  of  tills 
State,  does  not,  of  itself,  take  from  the  court  the  power  of  awarding  tem- 
porary alimony  and  expenses.  Neither  will  an  allegation,  in  the  answer 
that  the  plaintiff  had,  before  bringing  the  action,  brought  another  ad  ion  for 
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Um  mmm  OMue,  against  the  defendant,  la  a  eourt  of  another  Stale,  wUdi 
to  11111  peodli|g»  have  that  effect.  lb. 

DOG. 
See  Akimals,  2(19. 

JX)MICILE. 
See  Elbction,  608. 

DOWER. 

1.  Dower  la  mH  barred  bj  the  wife's  release  executed  by  Joining  in  her  hne- 
band's  deed,  which  is  afterward  set  aside  as  fraudulent  and  iroid  against 
creators.    MaUone^  v.  Horan  (N.  T.),  835. 

X  A  deed  of  premises  from  a  husband  and  wife  to  a  third  party,  and  a  deed  of 
the  same  premises  back  to  the  wife,  were  set  aside  as  fraudulent  as  to 
creditors.  Held^  that  the  wife's  inchoate  right  of  dower  was  not  merged 
in  tke  greater  estate  acquired  hj  the  last  conveyance.  lb. 

See  Estoppel,  385. 

DROVER'S  PASS. 
Ilee  GOMMOK  Cabrier,  864,  and  thoU,  866, 711. 

EASEMENT. 
See  Pabtt  Wall,  545 ;  Subterranean  Water,  899. 

ELECTION. 

1  At  an  election  F.  and  C.  were  candidates  for  an  office,  for  which  F.  was  duly 
qualified,  but  for  which  C.  was  ineligible  by  holding  an  office  made  Incom- 
patible with  the  former  by  statute.  C.  had  the  majority  of  votes.  Held, 
(1)  that  C.  wis  not  elected ;  (2)  that  F.  was  not  elected,  in  the  absence  of 
proof  that  those  who  voted  for  C.  did  so  with  notice  of  his  disqualification  ; 
(8)  that  there  was  no  presumption  of  such  notice  from  the  fact  that  the 
disqualification  was  created  by  a  public  statute.  PsopU  v.  Clute  (N.  T.),  506. 

8.  Residence,  under  the  provisions  of  the  State  constitution  giving  to  certain 
persons,  who  have  "  resided  "  in  the  State  and  in  the  election  district  for 
specified  periods,  the  right  to  vote,  means  that  place  where  the  elector 
makes  his  permanent  or  true  home,  his  principal  place  of  business,  and 
his  fkmily  residence ;  where  he  intends  to  remain  indefinitely,  and  without 
any  present  intention  to  depart,  and  to  which,  when  he  leaves  it,  he 
intends  to  return.    Fry's  EUction  Case  (Penn.),  098. 

8.  Students  at  a  college,  coming  to  it  from  other  places,  for  no  other  purpose 
than  to  receive  education,  and  intending  to  leave  after  graduating,  do  not 
lose  their  original  domicile,  nor  acquire  a  new  one,  so  as  to  become  legal 
voters  In  the  district  where  tlie  college  is  situated,  lb. 

Sea  Ounbtitutional  Law,  97. 

EMBLEMENTS. 

I.  PlalntiiT entered  upon  defendant's  land  under  a  verlml  contract  of  purchasi^ 
and  sowed  crops  with  oonsent  of  d(*fpndant.   Aftt^rward  defcnHant  refused 
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to  eury  out  the  oontraci  of  sale  and  ejected  plaintiff.    Hdd,  tliai  pkiaitf 
wm  entitled  to  the  oiope.    Harrii  ▼.  Frink  (N.  T.),  8ia 
I.  One  who  is  let  into  poeBoooion  under  a  parol  contrMt  to  purehaee  !■  a  lea- 
■at  at  will  BO  far  aa  reUtee  to  the  emblementa.  lb. 

ESCAPE. 
See  Arrbst,  M. 

ESTOPPEL. 

L  In  an  action  to  recover  poBseBsion  of  land  held  bj  an  innocent  porehaaar 
who  claimed  title  through  a  forged  deed  which  had  been  of  record  flvo 
Tcan  with  knowledge  of  the  plaintiff,  the  delay  of  the  plaintiff  to  attack 
the  forged  deed  ia  not  material  if  it  be  not  relied  upon  aa  eztingniahing 
the  plaintiff's  title  by  the  operation  of  the  statute  of  limitation ;  and  such 
delay  does  not  estop  the  plaintiff  to  say  that  the  alleged  deed  is  not  his 
deed.    M^ley  ▼.  CoUin$  (Cal.),  379. 

I.  To  constitute  an  estoppel  in  pcuB  it  must  appear  that  the  declaiations  or  acta 
relied  on,  influenced  the  party's  conduct.  The  judgment  in  anaction,  ia 
behalf  of  the  creditors  against  the  debtor  and  his  wife,  setting  aside  aa  fraud> 
nlent  a  deed  from  them  to  a  third  person,  and  a  deed  of  the  same  premises 
from  such  third  person  to  the  wife,  and  directing  a  sale  does  not  operate  aa 
estoppel  by  record  to  defeat  the  wife's  claim  fo«  dower,  where  the  matter  of 
her  inchoate  right  of  dower  was  not  in  issue  nor  litigated  in  the  action. 
MaUoney  ▼.  Horan  (N.  T.),  885. 

See  Promissokt  Note,  29 ;  Replevin  Bond,  126. 

EVIDENCE. 

1  In  an  cases,  dvil  or  criminal,  where  evidence  of  an  act  done  by  a  party  is 
admissible,  his  declarations,  made  at  the  time,  having  a  tendency  to  eluci- 
date, explain,  or  give  character  to  the  act,  are  also  admiisible.  HamiUcn 
T.  BtaU  (Ind.)  22,  and  note,  28. 

8b  In  the  trial  of  an  indictment  for  assaulting  with  intent  to  rob,  a  witness  for 
the  prosecution  testified  that  at  the  time  of  committing  the  assault  the 
prisoner  stated  he  was  having  his  revenge,  etc.,  for  a  previous  attack  by  the 
assaulted  party  upon  him.    HMt  that  the  declaration  was  admissible.  Ih, 

8.  For  the  purpose  of  proving  the  genuineness  of  a  signature  against  a  party 
sought  to  be  charged  thereby,  it  is  not  competent  to  prove  that  the  sign* 
ture  is  not  in  a  simnlated  handwriting.    Kawing  v.  ManUy  (N.  Y.),  84A. 

See  Cbimxnal  Law,  74 :  Custom,  407 ;  Master  and  Ssbyant,  111 ;  Past 

NBR8II1F,  778. 

EXPLOSION. 
See  Insurance,  785. 

EXPRESS  COMPANY. 
See  Common  Cabexbb,  078»  tltt. 

EXTRADITION. 

%  the  constitution  of  the  United  States,  the  Fedsnl  gov«mm«Bft  has  tiM 
exdnsive  power  to  regulate,  provide  for  and  control  the  snrrender  of  fugi- 
tives from  justice  from  foreign  countries.    Hence  the  provisions  of  the 
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l«¥lMd  Btalatae  (1  R  &  164»  gg  8-11)  to  sadi  ranender  are  onoonstitu 
ttonal ;  and  a  warrant  lataed  by  the  governor  In  parsaanoe  thereof  ie  void. 
BtcpU  ▼.  Owrtia  (N.  T.),  488. 

FALSE  REPRESENTATIONS. 

Tbediieetor  of  a  oompanj  ianot  liable  for  repreeentationa,  fklae  in  fact  bat 

not  known  bj  him  to  be  lo,  made  in  pabliahed  drcolan  of  the  oompany 

«•  which  hia  name  appears  only  aa  one  of  the  liat  of  direeton.     Wakiman 

▼.iM^r(N.  T.)»551. 

See  CosTRACT,  (XH 

-FAMILY  PHYSICIAN." 
See  Ihbubanob,  166,  and  noU,  188. 

FIRE  FROM  SPARKS. 
See  Nboligbncb,  889. 

FIXTURES. 
See  Railroad,  770. 

FORGED  INDORSEMENT. 

Flaliitiira  agent  forged  hia  indorsement  upon  a  check  payable  to  plaintiff  'e 
Qider»  and  transferred  it  for  value  to  defendant,  who  coUeeted  the  amount 
of  it  from  the  drawee.  Held,  that  plaintiff  could  recover  the  amount  of 
tka  eheck  from  defendants.    Buckley  v.  Second  NaUonal  Bank  (N  J.),  249 

See  Promissobt  Notb.  80. 

FORGED  DEED. 
See  EsTOPPBL,  879. 

FORGERY. 
See  StAMPS,  103. 

FOURTEENTH  AMENDMENT. 
See  Conflict  of  LAwa»4S. 

FRAUD. 
See  PLBADiKa,068. 

tBAUDULENT  REPRESENTATIOmi 
See  Plbadino,  068. 

FUGITIVES  FROM  JUSTIOB. 
See  Eztbadition,  488. 

GAMBUNG. 
Sea  Iujmal  Contraots,  189. 

GENERAL  AVERAGE. 

Bzpensea  Inenrred  for  seamen's  wages  and  snbsistenoe  are  Items  of  chaige 
proper  to  be  included  in  the  adjustment  of  general  average.  Barker  v 
BaUxmnre  <fr  Ohw  lliUrond  Co.  (Obio).  726. 
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9k  An  InsufMioe  agent  can  aathoriie  his  derk  to  contract  fcr  riaka,  to  6M\ 
pobdea,  to  oolleet  premiama»  and  to  take  in  iiajment  thereof  caahor 
aeenritiea,  and  to  give  credit  for  premloma,  or  to  demand  cash.  And  ihm 
act  of  the  clerk»  in  all  each  caaee,  is  the  act  of  the  agent,  and  binda  the 
company  as  effectoallj  aa  if  done  by  the  agent  in  person.  lb, 

10.  4  fire  policy  excepted  from  the  risk  "  any  loss  or  damage  occasioned  by  or 
naolting  from  any  explosion,  whatever/'  The  fire,  by  which  the  insured 
property  was  consumed,  was  occasioned  by  an  explosion  of  vapor  arising^ 
from  the  process  of  rectifying  whisky.  HM,  that  the  insozen  were  not 
liable.     UmUd  Life,  Fire,  etc^  Ine.  Go.  ▼.  FooU  (Ohio),  786. 

11.  Where  a  loss,  partially  covered  by  insoranoe,  is  occasioned  by  a  wrongs- 
doer,  the  insurer,  after  paying  the  insurance,  is,  in  a  proper  case,  enUtled 
to  be  subrogated  quoad  hoc,  to  the  right  of  the  assured  against  the  wrong- 
doer. If  the  assured  iiustains  a  loss  beyond  the  amount  of  the  Insurance, 
he  has  a  right  to  have  it  satisfied  by  an  action  agunst  the  wrong-doer. 
And  if,  in  such  action,  there  comes  into  his  hands  any  sum  for  which  ha 
ought  to  account  to  the  insurer,  re-imbursement  will,  to  that  extent,  bo 
compelled  In  an  action  by  the  latter.  But  the  assured  will  not  be  required 
to  account  for  more  than  the  surplus  remaining  in  his  hands  after  satisfy- 
ing his  own  excess  of  loss,  in  full,  and  expenses  Incurred,  unless  the 
insurer  shall  have  contributed  to,  and  Joined  him  in  the  prosecution. 
Ifewomb  v.  OineinnaU  Ins.  Co.  (Ohio),  746. 

LlVB. 

U.  H.  made  application  to  a  Life  Insurance  Company,  through  Its  aithorlaed 
agisnt,  for  an  insurance  upon  his  life  for  the  benefit  of  his  wife,  the  phdn- 
tilT,  and  soon  after  left  the  State  upon  a  temporary  absenca  During  his 
absence  the  company  prepared  for  him  a  policy  of  insurance  and  sent  it  to 
the  agent  with  instructions  to  deliver  the  same  to  H.  on  receipt  nf  the  first 
premium.  The  agent  of  the  company  took  the  polity  to  H.'s  place  of  busi- 
ness where  he  found  his  son,  who  had  been  left  in  charge  of  the  business 
of  H.,  to  whom  he  exhibited  the  policy,  informing  him  that  the  first 
premium  of  $100  was  to  be  paid  In  cash,  and  a  note  for  about  the  same 
amount  given  to  the  company.  His  son  said  he  could  not  make  the  cash 
payment,  but  gave  his  father's  note,  as  required  by  the  agent,  who  took 
the  same  and  retained  it,  together  with  the  policy,  saying  he  would  keep 
the  policy  good  until  his  father  came  home.  About  two  weeks  after  H. 
died,  never  having  returned.  HM,  that  there  was  no  actual  or  construc- 
tive delivery  of  the  policy ;  that  the  aets  of  the  company  in  executing  a 
policy  of  insuFsnee  and  forwarding  the  same  to  its  agent  to  be  delivered 
to  the  insured  on  receipt  of  the  premium  were  not  evidence  of  a  contract 
to  insure ;  that,  while  these  acts  were  indicative  of  an  acceptance  of  the 
application  of  H.,  they  were  evidence  of  an  acceptance  only  as  the  basis  of 
a  contract  to  be  entered  into  by  a  policy  to  be  made  and  delivered  upon 
payment  of  the  premium  by  the  other  party,  ffeknan  v.  Phmnig  JMwd 
Life  Ins.  Co.  (Minn.),  154. 

18.  A  policy  of  life  insuraace  provided  that  In  case  of  the  death  %»f  the  assured 
**  the  amount  of  said  insurance  shall  be  payable  to  their  bhildien  for  theli 
nse,  or  their  guardian,  if  under  age."    Held,  that  an  action  on  the  policy 
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WM  well  brought  by  the  guardian  ad  lUem  of  the  children,  being  under 
age.    Price  v,  Phani»  Mutual  Life  Ine.  Oo.  (Minn.),  166. 

14  A  poliej  of  life  inauranoe  proTided  that  '*  If  any  of  the  declaratlona  or 
■tatementa  made  in  the  application  for  this  policy,  npon  the  f^th  of  which 
ihia  policy  is  iaaned^  shall  be  found  in  any  reepect  untrue,"  the  policy  shall 
be  Toid,  and  purported  to  be  made  by  the  insurers  in  consideration  of  the  rep- 
resentations made  to  them  in  the  application  for  thia  policy.  HM,  that 
the  answers  to  the  questions  in  the  application  were  representations  and 
not  warranties,  and  that  their  untruth  was  matter  of  defense  to  be  pleaded 
and  proved  by  the  Insurer ;  hM,  also,  that  such  representations  are  made 
conclusively  material  by  the  terms  of  the  policy.  Ih, 

18.  The  term  "  family  physician  of  the  party,"  as  used  in  the  policy,  hM  to 
mean  the  physician  who  usually  attends  and  is  consulted  by  the  members 
of  a  family  in  the  capacity  of  physician,  whether  or  not  he  usually  attended 
-on,  or  was  consulted  by,  the  insured  himself.    lb,,  and  note,  188. 

16L  a  complaint  aUoged  that,  in  1848»  the  defendant,  a  New  York  life  insur- 
ance company,  issued  to  the  plaintiff,  a  resident  of  the  State  of  Georg^,  a 
life  poli^  upon  the  life  of  her  husband,  containing  a  clause  that,  in  case  of 
the  non-payment  of  the  annual  premiums,  the  said  policy  should  "  cease 
and  determine,"  and  aU  previous  payments  made  thereon  should  "  be  for- 
feited to  the  company ; "  that  the  annual  premiums  fell  due  on  the  dd  of 
April,  in  each  year,  and  were  paid  regularly  up  to  and  including  the  year 
1861 ;  that  the  plaintiff  was  ready  and  willing  to  pay  the  premium  falling 
due  April  3, 1868,  and  those  falling  due  during  tiie  existence  of  the  civil 
wai ;  that,  in  consequence  of  the  war,  all  intercourse  was  interrupted  and 
forbidden  by  the  laws  of  the  United  States,  and  the  plaintiff  was  thereby 
prevented  from  making  such  payment ;  but  as  soon  as  communication  was 
re-established,  after  the  war,  she  tendered  payment  of  the  accrued  pre- 
miums, but  the  defendant  refused  to  receive  them,  and  declared  the  policy 
canceled  and  forfeited.  The  plaintiff  asked  that  she  might  be  permitted 
to  make  the  payments  and  that  the  policy  be  declared  valid ;  or  that  the 
defendant  be  compelled  to  pay  back  the  premiums  paid,  with  Interest,  and 
the  dividends,  etc.  HM^  on  demurrer,  that  the  contract  was  not  dissolved, 
but  merely  suspended  by  the  war;  that  the  payment  of  the  premiums 
during  its  existence  was  legally  excused,  and  the  tender  revived  the  policy 
that  the  case  was  a  proper  one  for  the  exercise  of  the  equitable  powers  oi 
the  court,  and  that  a  Judgment  sustaining  the  demurrer  was  erroneous. 
(Man  V.  2Sr,  Y,  Jfttt.  lAfe  Ine.  Co,  (N.  T.),  532,  and  noU,  585. 

17.  A  contract  of  life  Insurance,  between  citizens  of  different  States,  lawful  In 
its  inception,  and  upon  which  large  sums  of  money  have  been  paid  for 
premiums,  is  not  dissolved  by  war  between  the  States.  The  contract 
remains.  The  remedy,  simply,  is  suspended,  but  revives  with  the  retuzn 
of  peace.    lb, 

18.  At  the  commencement  of  the  war  of  the  rebellion,  the  defendant  (a  New 
York  company)  had  a  general  agent  residing  in  Mobile,  whose  authority  to 
receive  premiums  was  recognised  by  the  defendant,  after  the  issuing  of  the 
president's  prodamatlon  of  August  16, 1861,  forbidding  commercial  inters 
eourse  between  the  Confederate  States  and  other  States  of  the  Union.  The 
plaintiff  holding  on  the  2d  of  January,  1862,  a  policy  issued  by  the  defend 
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Mil  upoo  tlM  life  of  ber  hoflband,  paid  to  sach  general  agent  at  MobUe.  in 
Confederate  camncj.the  prealnm  which  became  due  on  that  daj.  iUK, 
that  this  waa  a  valid  and  eifeetaal  pajmant.  Sandi  ▼.  N.  Y.  JAf%  Jmm.  Gi. 
(M.  ¥.>.  686. 

INTEREST. 
8e<>  Bill  of  ExcnANOR,  239 ;  National  Baitk,  VSL 

JUDGMENT  OF  ANOTHER  STATK 

▲Ithongh  a  Jadgment  of  a  coart  of  another  State,  between  the  aame  pnrtia% 
npon  the  Bame  cauae  of  action,  upon  the  merits,  is  oonduBive,  jet.  to  oos- 
dude  the  parties,  it  must  be  a  definite  Judgment  on  the  merits  onlj ;  not  A. 
mere  interlocutory  order,  made  upon  a  spedal  application,  and  not  aettUng 
and  adyudging  finally  the  rights  of  the  parties.  BritfM&n  T.  BHmkhf 
(N.  Y.\  460. 

JURY. 
See  Cmmnf  AL  Law,  872. 

JUDGMENT. 
See  Paktnkrship,  710. 

LANDLORD  AliD  TENANT. 

1  If  a  tenant  for  one  or  more  years  holds  over,  after  the  expiration  of  hia  limi, 
the  owner  of  the  premises  may  treat  him  either  as  a  trespsoser  or  aa  a 
tenant  for  another  year,  npon  the  terms  of  the  prior  lease,  so  far  aa  appli 
cable ;  and  the  right  of  the  lessor  to  elect  to  continue  the  tenant^  k  not 
effected  by  the  fact  that  the  tenant  has  refnasd  to  renew  the  lease,  and  haa 
given  the  lessor  noUce  that  he  has  hired  other  premises.  Bohupim'  t. 
amith  (N.  T.),  600. 

9.  A  lease  embraced  a  building,  built  of  wood,  the  ddes  being  only  lathed 
and  plastered.  Alongside  of  it  was  a  brick  building,  built  entirely  on 
another  lot,  owned  by  another  person.  The  owner  of  the  brick  bnllding 
removed  it.  leaving  the  wooden  building  unprotected  from  the  weather,  on 
that  side,  in  consequence  of  which,  the  lessee's  goods  and  stock  In  tnde 
were  injured.  HM,  that  the  tenant  had  no  right  of  action  against  the 
landlord  for  permitting  the  brick  building  to  be  torn  down.  Mtore  r. 
Wetf&r  (Penn.),  70a 

LARCENY. 

1.  To  constitute  the  offense  of  larceny  there  must  be  a  taking  or  severanoe  of 
the  goods  from  the  possession  of  the  owner.  But  a  temporary  poasesBion 
by  the  thief,  though  it  be  but  momentary,  is  suffldent.  Marriion  v.  Pwpk 
(N.  Y.),  617. 

S.  On  a  trial  for  larceny  from  the  person,  the  evidence  was  that  the  prisoner  put 
his  hand  into  the  coat  pocket  of  the  complainant,  seised  the  pocket4)OQk  of 
the  latter,  containing  money  and  securities,  and  lifted  it  about  three  incnes 
fsom  the  bottom  of  the  pocket,  when  possesdon  was  regained  by  the  owner. 
HM^  that  this  was  a  suffldent  taking  and  possession  of  the  property  by  the 
thief,  to  constitute  the  offense  charged.  Ih, 
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LEASE. 

LESSOR  AND  LESSEE. 
See  Ni7ZBANca»  008. 

LEX  LOCI  CONTRACTUa 
See  Bill  of  Ezchahgk,  289. 

LIEN. 
See  Attobnet,  572 ;  Pabtnebbhip,  719. 

LOCAL  IMPROVEMENTS. 
See  AflftBBwifKNT  for  Local  luPBoyBMnm,  86, 

MARRUGE. 
Bwwjum  Whitb  Pbbsohb  and  NsaBOSS,  43 ;  See  I>nraBOl»4i0O. 

MARRIED  WOMEN. 

4aaRled  woman,  in  «i  action  to  recorer  damages  for  penonal  injnriee,  oaoaed 
bj  tlie  wrongful  act  of  another,  can  oolj  recover  for  tbe  direct  Injury 
nnleaa  she  ia  engaged  in  carrying  on  buainesB,  trade  or  labor,  upon  hei 
■Die  and  separate  account,  in  pumnance  of  a  statute  permitting  her  so  to 
do.    FUsr  ▼.  Jf.  r.O.B.B.  Co,  (N.  Y.).  827. 

MASTER  AND  SERVANT. 

1,  In  an  aeion  by  a  servant  against  the  master,  to  recover  damages  for  Injurlei 
oocasioned  by  the  negligence  of  a  co-servant,  hM,  that  evidence  of  particu- 
lar acts  of  carelessness  and  negligence  on  the  part  of  the  co-servant  was 
admissible  to  show  that  the  master  had  retained  said  co-servant  in  his  ser- 
vice after  he  knew,  or  ought  to  have  known,  that  said  servant  was  careless- 
and  negligent.    Pitttburg,  Fart  Wayne,  eie.,  IL  B,  Co,  v.  BtUfy  (Ind.),  111. 

I.  The  test  of  a  master's  responsibility  for  the  act  of  his  servant  is,  whether 
the  act  was  done  in  the  prosecution  of  the  master's  business;  not 
whether  it  was  done  in  accordance  with  the  instructions  of  the  master  to 
the  servant.  When,  therefore,  the  servant,  while  engaged  in  the  prosecu- 
tion of  the  master's  business,  deviates  from  his  instructions  as  to  the  man- 
ner of  doing  it,  this  does  not  relieve  the  master  from  liability  for  his  acts. 
Cosgrove  v.  Ogden  (N.  Y.),  861. 

h  Defendant  employed  a  competent  agent,  whose  duty  it  was  to  engege  men 
for  its  service.  The  agent  hired  one  W.,  as  foreman,  who  was  competent 
and  skillful  at  the  time,  but  who  subsequently  acquired  habits  of  Intoxi- 
cation,  which  were  known  both  to  the  agent  and  to  the  plaintiff.  W.,  while 
intoxicated,  directed  two  incompetent  men  to  ^ct  a  scaffold,  whidi  the> 
did  so  unsklllfully,  that,  while  plaintiff,  an  employee  of  defendant,  was 
vpon  it  in  the  discharge  of  his  duties.  It  fell,  Injuring  him.  In  an  action 
to  leoover  damages,  held,  (1).  That  defendant  was  chargeable  with  the  neg- 
ligence of  its  agent  in  retaining  W.  in  its  employ  after  knowledge  of  his 
Incompetency;  (3).  That  it  was  a  queetion  for  the  Jury  whether  plaintiff 
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WM  guilt  J  of  coutiXbaUuj  n^gUgeaoe  In  ranalning  in  defepdantfi  mrwim 
after  knowledge  of  the  Ineompetenef  of  W.  Lmmit^  t.  If.  T.  (kmL  &  R 
0$.  (N.  T.),  417. 

Bee  KmiAirGi»  906. 

MAXIMS. 

On FAOir  m  ALiuM, FACET m SB,"  800;  " BMFOHinuT SonnoB/  Mi 

*SeO  TOERBTUO/'  STO.,  DI80U88ED,  18i»  OM. 

MEASUBB  OF  DAMAGES. 
Bee  Damagbs,  10 ;  Railboao6»  88. 

MKBaSB  OF  CRDnNAL  OFFENSES. 
See  Obimikal  Law,  88. 

MERQEB. 
See  DowKB,  886. 

MUNICIPAL  CORPORATION. 

!•  Tlie  enmmnw  oonndl  of  tbe  city  of  D.  ordered  a  oertain  etreet  to  be  filled, 
and  directed  that  another  street  should  be  cut  down  in  order  to  obtdn 
earth  for  filling.  SM^  that  the  common  council  had  no  power  to  direct 
the  entting  down  of  the  latter  street  for  the  purpose  of  improving  the 
former;  and  that  the  dty  was  liable  for  damages  to  an  owner  of  land 
adjoining  the  street  cut  down.     OU^  of  DeXpM  ▼.  Sham  (Ind.),  18,  and 

fM<0»tO. 

8.  The  owners  of  lots  abutting  on  streets  and  alleys  in  a  city  have  an  intereet  \m 
the'streets  and  alleys,  and  the  right  to  their  use  as  they  were  when  the 
lots  were  puroliased,  subject  to  the  paramount  power  of  the  oommoii 
council  in  the  mode  prescribed  by  law  to  improve  them.  And  the  dtj 
authorities  haye  no  power  to  order  the  remoral  of  earth  from  a  street, 
unices  it  is  done  in  pursuince  of  an  order  for  the  improvement  of  audi 
■tieet.  J6. 

MURDER. 

See  Obookal  Law,  74. 

NATIONAL  BANKa 

1  The  usury  laws  of  the  State  of  New  York  are  applicable  to  national  banks 
organised  under  the  act  of  congress  of  June  8, 1864.  Accordingly,  Md| 
that  in  an  action  upon  a  promissory  note,  bought  by  a  national  bank,  the 
defense  of  usury  in  taking  more  than  seven  per  cent  for  the  loan  of  the 
money  for  whidh  the  note  was  given,  was  available  to  the  def^odanta 
m/nt  NaHanal  Bank  of  WhUehaU  v.  Lamb  (N.  T.),  438,  see  caiUra,  751. 

8  National  banks  organised  under  act  of  congress  are  not  bound  by  the  nsniy 
laws  of  the  State  in  which  they  are  situated.  F%rtt  NaUonal  Bank  r 
GaHinghouie  (Ohio),  761. 

tb  The  discounting  of  a  promissory  note  by  a  national  bank,  at  an  ulawfU 
rate  of  interest,  does  not  render  the  note  vcdd  in  Mo,  bat  ooly  to  tke 
extent  of  the  interest.  lb. 
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ib  Undnr  Bection  80,  of  the  National  Carreiu^  Act  (18  Stat,  at  Laige,  108),  tho 
taking  or  charging  a  rate  of  interest  greater  than  six  per  cent  per  annum, 
in  adyanoe,  by  a  national  bank  located  in  Ohio,  is  a  forfeiture  of  the  entire 
interest  which  the  note  or  other  eyidence  of  the  debt  carries  with  it,  or 
whieh  has  been  agreed  to  be  paid  thereon :  as  weU  as  the  interest  aocroing 
after  matnrity  and  before  Judgment,  as  the  interest  which  accrued  before 
the  maturity  thereof.  Shunk  ▼.  Firtt  JTaHaruU  Bank  (Ohio),  708,  and 
«u^,  708. 

Oi.  A  national  bank  is  limited,  in  its  right  to  take  or  charge  interest  on  its  loans 
and  discounts,  to  the  rate  of  interest  allowed  by  the  state  laws  to  banks 
of  issue  organised  under  those  laws,  if  the  rate  so  allowed  is  different 
from  tlie  general  rate  allowed  by  the  laws  of  the  state.  2b„  see  Mti^rOi 
«M<0,76a 

NBGLieENGB. 

1.  Plalntiir,  a  passenger  upon  defendant's  railroad,  had  a  ticket  for  F.,  where 
the  train  was  advertised  to  stop.  The  train  did  not  stop,  but  passed  by  the 
station  very  slowly,  and  a  brakeman  told  plaintiff  that  the  train  would  not 
stop,  and  that  she  had  better  get  off,  which  she  did,  and  in  doing  so  was 
thrown  down  and  iijured.  SM,  that  the  plaintiff  was  not  as  a  matter 
of  law,  negligent,  but  that  the  question  should  go  to  the  Jury.  FUsr  t. 
y.  T.  a  B.  R  Oo.  (N.  Y.),  827. 

t.  The  fact  that  a  parent  Hying  in  a  quiet  street,  where  few  yehides  pass 
permits  a  child  six  years  old  to  go  unattended  upon  the  streets,  does  not 
constitute  negligence  |Mr  «0.  It  is  a  question  proper  for  the  jury.  Co9gT096 
y.  Ogden  (K.  T.),  801. 

8  He  who  negligently  sets  or  negligently  manages  a  fire  in  his  own  property, 
is  liable  to  his  immediate  neighbor  for  the  damage  caused  to  him  by  the 
spread  of  the  fire  onto  his  neighbor's  next  adjacent  property.  Webb  r 
Borne,  0U„  B.  B.  Go.  (N.  Y.),  889. 

4.  In  a  time  of  extreme  drougth,  one  of  defendant's  locomotiyes,  in  passing 
along  its  ro%d,  opposite  plaintiff's  land,  dropped  llye  coals  upon  the  track, 
which  set  fire  to  a  tie,  the  fire  thence  communicated  to  weeds,  grass  and 
rubbish,  which  defendant  had  sullbred  to  accumulate  by  the  side  of  Iti 
track,  and  thence  it  spread  to  plaintiff's  land,  burning  and  destroying  his 
growing  forest  trees.  HM  (1),  that  the  question  as  to  defendant's  negli- 
gence was  one  for  the  Jury,  and  (8),  that  the  damages  to  plaintiff  were  nol 
too  remote.  lb. 

AcnoK,  028,  088;  Gomhoh  Gabribb,  804,010;  Mastbb  aitd  Sbbtaht 
111,417 ;  NuiBAHca, 206 ;  Pboxdcatb  ahd  RsMora  CLlubb,  004;  Bail 
WUD,798. 

NOTABIAL  CERTOICATB. 

See  Pbomibbobt  Notb,  101. 

NOTICE. 
See  NmsAHCB,  006,048. 

NUISANCE. 
A  penoa  who  usee  his  property  in  such  a  manner  as  neosMaillj  l«ids  tf 


ti^)iire  the  property  of  another  is  liable  to  that  other  for  any  injuiy  whU^ 
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wukj  nndt  tnm  m  A  vm,  wtthoat  regard  to  ocmddentioBa  of  mn  aai 
■kill  IkorelB.    Oakm  r.  Xaaimtm  (Mtim.),  184. 

i.  IMondaat  ezoav«led  a  tamiol  in  hto  own  land,  extending  under  tlie  bed  of 
a  atreaoL  The  preMnre  of  the  water  having  broken  In  the  roof  of  the  tnnnel, 
the  water  mahed  in  and  throngh  the  tnnnel  and  vndennined  plaintiiPi 
land.  Beid,  that  the  defendant  was  liable  for  the  damage  occmidoned, 
wtthont  proof  of  negligence  or  anikillfalneae  on  his  part.  lb. 

t.  The  defendant  company  were  engaged  in  oonetmcting  their  railroad,  and  the 
other  defendants  were  eontractors  with  the  eompanjr  for  doing  a  portion 
of  the  work,  under  a  contract  which  prolilbited  them  from  anMettlng  anj 
put  of  the  wwk,  withoat  the  consent  of  the  company's  engineer ;  reqnlred 
them  to  employ  competent  serrants,  and  proTided  that  they  should  imme- 
diately discharge,  wheneTer  required  by  the  eng^eer  so  to  do,  any  servants 
considered  by  the  engineer  to  be  incompetent.  The  contractors,  with  the 
consent  of  the  company,  sublet  the  rock  excavations  to  S.,  it  being  under- 
stood by  all  parties  that  nitnvglycerine  was  to  be  used  in  blasting  the  rodL 
8.  received  permission  of  the  eng^eer  to  erect  on  the  companjr's  land  a 
magasine  for  storing  nitro-glycerine  necessary  for  the  work.  Afterward 
CL,  without  the  knowledge  of  the  defendants,  stored  in  said  magasine  a 
quantity  of  nitnvglycerine  belonging  to,  and  for  the  lienefit  of  another 
company.  While  a  portion  of  this  last-named  nitro-glycerine  was  being 
removed,  at  the  request  of  its  owners,  an  explosion  occurred,  through  the 
negligence  of  a  servant  of  S.,  the  sub-contractor,  by  which  plaintiff's  intes 
tate  was  killed.  EM,  that  defendants  were  not  liable.  The  relation  of 
master  and  servant  did  not  exist  between  the  servant  of  B.  and  the  defend- 
ants, nor,  under  the  circumstances,  did  the  ii^ury  result  from  a  nuisance, 
erected  and  maintained  on  the  defendant  company's  land  by  their  consent 
Ck^r.  Ifewark,  etc,  JS.  22.  Co.  (N.  J.),  205. 

lb  Where  a  coal-hole  had  been  excavated  in  the  sidewalk  of  a  dty^  and  was 
used  by  a  subsequent  lessee  of  the  premises  for  the  lienefit  of  which  it 
was  made,  and  to  which  it  was  appurtenant,  and  in  consequence  of  its 
def ecti^  covering,  the  plaintiff,  passing  along  the  street,  fsU  through  the 
opening  and  was  injured;  hM,  that  the  lessee  was  liable,  separately  or 
jointiy  with  the  lessor,  for  the  injuries  sustained,  and  that  proof  of  notice 
of  the  defect  to  the  lessee  was  not  necessary,  /nans  v.  Wb(fd  (N.  Y.),  608. 

%,  To  render  a  party  liable  to  an  action  for  damages  resulting  from  a  nuisance 
upon  his  land,  where  the  nuisance  was  created  by  a  previous  owner  of  the 
land  before  the  conveyance  to  the  defendant,  the  proof  must  show  notice 
to,  or  knowlege  on  the  part  of  the  defendant  of  the  existence  of  the  nui 
sance,  but  no  request  to  abate  it  is  necessary.  Proof  of  the  mere  continu- 
ance of  the  nuisance  on  the  land  of  the  defendant,  without  such  knowledge 
or  notice  of  its  existence  as  to  charge  it  with  fault  for  sudi  continuance, 
is  not  sufficient  to  midntain  the  action.  CanhoeUm  Stone  Boad  r.  The  Bttf- 
falo,  etc.,  R.  -B.  Ch.  (N.  Y.),  «46. 

I.  Defendant  carried  on  a  manufactory  in  a  buUding  adjoining  two  buildings 
owned  by  plaintiff.  Defendant's  machinery  was  run  by  steam  power,  and 
its  operation  produced  a  jarring  and  shaking  of  plaintiff's  buildings,  to 
their  ii^ury  and  to  the  annoyance  of  the  occupants.  Plalntlff^s  house  had 
been  leased  by  the  defendsnt  for  ten  yean,  and  the  alleged  nuisance  was 
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•noted  Mid  put  into  opentloik  during  the  exiatenoe  of  the  leftae.  FoortetA 
dajs  ttltar  the  leMO  ezpind  plaintiff  bronglit  an  aetioa  to  vMrtnin  dsfend- 
•at  from  tho  nae  of  his  steam  power.  Plaintiff's  oTidenoe  as  to  the 
ii^oiiona  effects  to  his  premises  was  oonfined  to  the  effieets  piodnoed  dar- 
ing the  existence  of  the  lease.  Held,  that  plaintiff  was  entitled  to  a  Judg- 
OMnt»  enjoining  defendant  from  so  condneting  his  business  as  thus  to 
Injore  ilie  plaintiff;  tiiat  plaintiff  was  not  bound  to  take  measores  to  abate 
the  nnisanee  daring  the  existence  of  the  tenanqr*  and  his  delay  in  com- 
■Mmdng  salt  until  the  termination  tliereof  was  no  laeks»;  and  that  the  fkct 
that  the  premises  were  leased  in  no  way  affected  the  oompelen^  or  weight 
of  the  eyidenoe  as  to  the  ii^uries  sustained*    MeKean  ▼.  See  (N.  Y.),  659. 

7.  The  act  of  making  a  speech  in  a  public  street,  although  It  may  become  a 
nuisance  by  obstructing  the  public  highway,  is  not  a  nuisance  per  se. 
FoMwnke  ▼.  Kerr  (Penn.),  664. 

9l  Brick-burning,  bei^g  a  useful  and  necessary  employment,  will  not  be 
restrained  by  injunction,  although  carried  on  in  the  outskirts  of  a  dty. 
because  it  occasions  some  discomfort,  or  even  ii^ury  to  those  residing  in 
the  yidnity.  Upon  an  application  to  restrain  the  exercise  of  a  lawful  busL 
ness,  the  court  will  look  at  the  customs  of  the  people,  the  diaracteristics  of 
their  business,  the  common  uses  of  property,  and  the  peculiar  dreumstanoes 
ofthepeaesk    iTuclMu^tns's ilj^peoi (Penn.), 669» and «M, 674. 

See  Action,  628, 688 ;  Proxdcatb  akd  Bkmotb  Gattbb,  664. 

PAROL  BVIDBNCB. 
8ee  AuonoH  Bale,  248 ;  Promissobt  Notb,  ML 

PARTIES. 
See  IiTBUiiANGSy  166. 

PARTNERSHIP. 

L  When  land  has  been  conveyed  to  a  partnership  by  deed,  expresdng  on  its 
fkce  that  it  is  to  be  holden  as  partnership  stock,  a  judgment,  subsequently 
entered  against  an  individual  member,  is  not  a  lien  upon  it,  or  any  interest 
in  It,  so  as  to  preclude  the  firm  from  disposing  of  the  property  and  making  a 
title  to  the  purchaser  dear  of  such  incumbrance.  Afnly  ▼.  Wood  (Penn.)t 
719. 

Il  W.  conveyed  land  to  M.  and  others,  partners  under  the  firm  name  of  M.  & 
Oo.,  by  deed  declaring  on  its  face,  that  such  land  was  to  be  held  by  the 
grantees  "as  partnership  property/'  Subsequently,  a  judgment  was 
recovered  by  W.  against  one  of  the  partners  for  his  proportion  of  the  pur- 
diaso-money,  and  that  partner  conveyed  his  interest  in  the  partnership  to 
his  copartners,  who  conveyed  the  whole  property  to  others.  HM,  that 
sndi  judgment  was  not  a  lien  upon  the  land  in  the  hands  of  the  terre- 
tenants,  lb. 

dk  TIm  admissions  of  a  partner,  made  while  engaged  in  the  adjustment  of 
unsettled  partnersliip  business,  after  the  dissolution  of  the  firm,  may  be 
given  in  evidence  to  charge  the  other  partners  in  relation  to  such  boal 
F^igley  v.  Whitaker  (Ohio),  778. 
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PABTT-WALL. 

Ahhoagh  land  ooTored  hy  a  partj-wall  romains  the  seyeral  property  of  tlit 
owner  of  each  half*  yet  the  title  of  each  owner  is  qaalified  bj  the  eaao> 
ment  to  which  the  owner  ia  entitled ;  and  the  right  of  either  to  Inereaee 
the  height  of  the  partj-waU.  when  It  can  be  done  withont  injury  to  the 
ai^olning  bnilding,  and  the  wall  iaof  snfflcient  strength  to  aafely  bear  the 
addition,  \b,  neceoearilj,  indnded  in  the  easement.  Bat  the  party  making 
the  addition  does  it  at  his  peril ;  and,  if  injury  results,  he  is  UaUa  for  all 
damages.  He  most  insure  the  safety  of  the  operation.  Ursafet  t.  O^nhk 
(N.  T.X  Mft. 

PA8SBN0BB  CABBIEB. 
See  Ck>iOf ON  Carrtmb. 

PBBOOLATIN0  WATBB. 

Use    SUBTBRRANBAH  WaTKR,  Ml. 

PHYSICIAN. 
See  Insurahcb,  100. 

PLBADIXa. 

L  Whwe  the  complaint  is  for  fraud,  the  plaintilT  cannot  leooiw  for  a  breaeh 
of  oontiaot.    Sm$  t.  Mather  (N.  Y.),  668. 

t  A  complaint  alleged  that  the  defendant,  on  selling  to  the  plaintiff  a  hone 
which  was  lame,  warranted  and  falsely  and  fraudulently  represented  thai 
the  lameness  was  in  his  foot,  and  nowhere  else,  and  would  soon  be  well ; 
that  the  plaintiff,  relying  upon  such  warranty  and  representations,  and 
belieTlng  them  to  be  true,  purchased  the  horse ;  that  tiie  horse  was  not 
lame  in  his  foot,  but  in  his  gambrel  joint,  and  was  of  littie  value,  whidi 
the  defendant  well  knew.  The  plaintiff  proved  a  warranty,  and  breadi 
thereof,  but  gave  no  evidence  tending  to  prove  fraud,  or  any  intention  to 
deceive.  MM,  that  the  basis  of  the  action  was  fraud,  not  a  breach  of  war^ 
lanty ;  and  tiiat  the  plaintiff  could  not  recover  upon  proof  of  the  latter 
only.  lb. 

See  €k>RFORATION,  5. 

PBINCIPAL  AND  AGBNT. 

Dafendant  L.  had  in  his  possession  a  pair  of  horses  belonging  to  J.  ft  OoutUs 
employers,  by  whom  he  was  authorised  to  sell  or  exchange  said  bonea. 
Defendant  exchanged  them  for  a  pair  of  horses  belonging  to  plaintifti 
and  in  consideration  of  the  agreed  di&renoe  in  the  value  of  the  horses 
exchanged,  gave  to  plaintiffs  a  promissory  note  for  two  hundred  dollan^ 
signed  J.  &  Co.,  per  L.,  plaintiffs  supposing  defendant  had  authority  la 
give  the  note  of  J.  &  Co.,  which  in  fact  he  had  not.  AU,  that  action  on 
the  note  would  not  lie  against  the  defendant  Sk^gUd  t.  Ladme  O'iBn.)^ 
14S. 

Use GoHTmAor  madr  with  aqbht  for  benrfit  of  PRnnnPAi^iO; 

AMD  Sbrtaht,  861 ;  Promissort  Not&  (Mtt. 

PBINCIPAL  Ain>  8UBBTY. 
See  Promissort  Notb,  761 ;  Subbtt,  S79. 
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PROMISSORY  NOTB. 

i,  A  piomlBiorj  note  wm  made  payable  "  to  the  order  of  C.  W.  8.,  treMurer 
of  the  L  M.  B.  Co."  Held,  that  the  legal  intendment  was  that  the  oon- 
uaot  was  made  with  the  company  and  not  with  the  treasurer  individually, 
and  that  the  maker  of  the  note,  in  an  action  thereon,  was  estopped  from 
alleging  the  non-existence  of  the  corporation  at  the  time  he  made  hts 
contract.     Voter  ▼.  Letois  (Ind.),  39. 

t.  Appellant,  for  M.'8  accommodation,  indorsed  his  note,  which  was  discounted 
by  appellee,  with  the  knowledge  that  it  was  an  accommodation  note.  At 
its  maturity  M.  presented  a  second  note,  purporting  to  haye  appellant's 
indorsement  thereon,  which  was  accepted  in  good  faith  by  the  appellees 
as  a  substitute  or  renewal  of  the  first  note.  M.  was  insolvent.  Appel- 
lant's indorsement  on  the  second  note  was  a  forgery.  In  an  action  on  the 
first  note,  hM,  that  appellant  was  not  discharged.  AUen  v.  Sharpi  (Ind.),  80. 

i.  Defendant  indorsed  a  promissory  note  for  the  accommodation  of  the  maker, 
who  afterward,  and  without  the  knowledge  of  defendant,  changed  the 
note,  by  adding  to  the  body  of  it  the  following  words :  "  Payable  before 
maturity,  and  interest  on  unexpired  term  refunded  if  I  so  elect,"  and 
negotiated  it  to  plaintiff  who  was  a  bonajlde  holder  thereof,  for  value,  and 
without  notice  of  the  alleged  alteration.  MM,  that  the  alteration  was 
immaterial  as  to  defendant,  and  his  liability  not  affected  thereby.  Her' 
riek  v.  Baidwin  (Minn.),  161. 

4.  The  presumption,  in  the  absence  of  proof  to  the  contrary,  is  that  the  maker 
of  a  promissory  note  resided  at  the  place  where  the  note  was  made  at  the 
time  he  made  the  note,  and  that  where  a  note  is  made  by  a  resident  of  the 
State,  who,  before  its  maturity,  removes  from  the  State  and  takes  up  a 
permanent  residence  elsewhere,  it  is  suflScieat  to  present  the  note  for  pay- 
ment at  the  maker's  last  place  of  residence  in  the  State.  lb, 

0.  The  iiotu;y*B  certificate  of  protest  being  admitted  in  evidence  without  ob- 
jection, except  as  to  proof  of  its  execution.  Held,  competent  to  prove  by 
statements  therein,  that  the  maker  of  the  note  protested,  had  left  the 
State  and  had  no  residence  or  place  of  business  therein.  i&. 

Q.  The  fact  that  there  was  no  delivery  of  a  promissory  note  to  any  person  by, 
or  on  behalf  of  the  maker,  is  no  defense  to  an  action  on  the  note  by  a 
bona  fide  holder,  for  value,  who  received  it  before  maturity.  Kinifon  ▼. 
WohJIfind  (Minn.),  166,  and  note,  166. 

7.  A  note  void  in  the  hands  of  the  payee,  because  obtained  by  him  of  the 
maker  by  fraud,  is  collectible  in  the  hands  of  a  subsequent  bona  fide 
holder  who  had  taken  it  before  maturity  for  value ;  but  if  such  holder 
has  paid  on  such  transfer  a  less  sum  than  the  amount  of  the  note,  he  can 
only  recover  the  amount  which  he,  or  some  prior  holder  through  whom 
he  derives  titie,  has  paid  for  it    WAcmnb  v.  Wyekoff  (N.  J.),  219. 

Si  The  mere  signature  of  a  third  person  on  the  back  of  a  negotiable  note,  before 
Its  indorsement  by  the  payee,  creates,  per  ee,  no  implied  or  commerda] 
contract  whatever.  The  liability  of  such  third  person  will  be  that  of  • 
■ecomd  indonMr,  or  of  surety  for  the  maker,  according  to  the  intention  with 
which  he  became  a  party  to  the  note,  and  parol  evidence  is  competent  foi 
the  purpose  of  showing  what  sueh  intention  was.  Ohaddoek  v.  Vanneee 
(N.  J.),  366. 
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9.  One  not  nunad  m  payea^  wlio  puts  his  name  on  the  back  of  a  a0la» 
bafore  dalivary  to  tlia  payaa,  will  be  held  liable  on  It  aa  an  original 
pvomiaaor^if  it  be  proved  that  he  wrote  hia  name  on  the  note  aa  aoretj  for 
the  maker,  upon  the  fMith.  of  which  monej  was  loaned,  or  credit  ^▼en»  bj 
the  payee  to  the  maker.  Hia  liability  is  that  of  a  Joint  and  seTeral  maker 
of  the  note.  Forbearance  of  a  precedent  debt  of  the  principal  ia  a  anf- 
fident  consideration  for  such  ondertaking.  And  thoogh  the  payee  after- 
ward indoraea  his  name  on  the  note,  and'  oses  it  for  his  own  porpoees  for 
discoont  at  a  bank,  he  may,  if  compelled  to  take  up  the  note,  erase  his  own 
indorsement,  and  recorer  of  the  other  parties  as  makersi  npon  proof  of 
the  original  contract  onder  which  the  note  was  given.  lb. 

10.  The  admissiUlity  of  parol  evidence,  in  relation  to  commercial  paper,  eoa- 

aidered.  lb, 

11.  The  severance  from  a  promissory  note  of  a  memorandum,  made  at  the 

aame  time  and  npon  the  aame  paper  as  the  note,  and  modifying  its  obllgnr 
tion,  if  done  without  the  consent  of  the  maker,  is  a  material  alteration, 
and  vitiates  the  note  even  in  the  hands  of  an  innocent  holder.  Bmiediet 
V.  Oaicden  (N.  Y.),  882,  and  note,  889. 

12.  A  note  payable  to  the  order  of  J.  E.  B.  was,  before  delivery  to  the  payee 
indorsed  by  S.  B.  Prior  to  maturity,  the  payee  transferred  the  note  to  H.. 
who,  before  it  fell  due,  transferred  it  to  the  plaintiff  absolutely,  without 
any  condition,  for  a  valuable  consideration.  At  the  time  of  such  transfer 
the  note  had  upon  it  an  indorsement  of  J.  E.  B.,  written  above  the  indone- 
ment  of  S.  B.,  by  which  said  J.  E.  B.  made  the  same  payable  to  the  order 
of  8.  B. "  without  recourse  "  to  said  J.  E.  B.  as  indorser.  ffM,  that  in  the 
absence  of  proof  that  S.  B.  indorsed  with  intent  to  become  surety  for  the 
maker,  to  the  payee,  the  legal  presumption  waa  that  he  stood  In  tlie  post 
tion  of  subsequent  indorser,  and  that  the  payee  could  neither  mAint^in  an 
action  against  8.  B.'s  executor,  upon  the  indorsement,  nor  transfer  a  right 
of  action  thereon  to  a  purchaser,  with  notice,  except  upon  assuming  the 
responsibility  of  first  indorser.    Phdps  v.  Vitehm'  (N.  Y.),  488. 

18.  The  payee  of  a  promissory  note,  payable  to  her  order,  delivered  it,  nnln 
dorsed,  to  an  agent,  with  authority  to  receive  the  interest  thereon,  and  to 
take  a  new  note  in  renewal,  with  an  indorser.  The  maker  paid  the  prin- 
cipal and  interest  to  the  agent,  who  absconded  with  the  principal.  jETsM, 
that  the  agent  was  not  authorized  to  receive  the  principal,  and  that  the 
payment  thereof  to  him  did  not  prevent  a  recovery  upon  the  note  by  the 
holder  for  the  amount  of  the  principal.  EM,  alio,  that  the  mere  posMSL 
sion,  by  the  agent,  of  the  note  unindorsed,  was  not  sufficient,  alone,  tc 
authorize  payment  to  him.    DovbUday  v.  Kre$»  (K.  Y.),  602. 

14.  Upon  a  promissory  note  payable  in  installments,  an  action  of  assumpsit 
may  be  maintained  for  each  installment  as  it  becomes  due ;  and  the  statute 
of  limitations  then  begins  to  run.    Buth  v.  StatoeU  (Penn.),  004. 

15.  The  discounting  of  a  note  for  the  principal  maker,  at'  an  unlawful  rate  of 
interest,  is  not  such  an  unauthorized  use  of  the  note  as  will  discharge 
the  sureties  from  liability.  In  the  absence  of  any  express  agreement  or 
understanding  on  that  subject  between  the  sureties  and  the  principal, 
of  which  the  holder  had  notice,  or  any  intention  to  practice  a  fraud  on  tht 
suretied,  they  must  be  held  to  have  trusted  to  the  Judgment  and  diserf> 
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dm  of  tibe  prindpftl,  as  to  the  tonus  on  which  the  note  might  be  dle- 
ooonted.    lU^  Natimal  Bank  ▼.  QatHingfunm  (Ohio),  761. 

Bee  Nora  Bzbcotbd  bt  Aosht  for  PunrciPAiH  148 ;  Altbratiok  of  Ivbtbu- 
MSMT,  288 ;  Bill  or  JBxcoahob,  989 ;  Natiohal  Bahx,  751»  762 ;  Subatt, 


PROTEST. 
8ee  PaoicueoRT  Notb,  Idl. 

PROXIMATB  AND  REMOTB  CAUSE. 

Uefeiidant  mounted  a  pile  of  Btonea  in  the  street  to  make  a  speech ;  a  erowd 
of  peiBone  gathered  about  him»  some  of  whom  also  got  upon  the  atones 
■ad  broke  them.  In  an  action  bj  the  owner  of  the  stones,  hM,  that 
whether  defendant's  act  was  the  proximate  cause  of  the  injury  was  a 
ywrtlon  ton  the  Jur/.    FoMtank^  ▼.  Karr  (Penn.),  664. 

See  Nboligbncb,  889. 

QUESTION  FOR  JURY. 
Bee  lUflTBB  AKD  Sbryaiit,  417 ;  Nbgligbkcb,  889. 

RAILROAD. 

L  A  isUway  oompanj  entered  upon  land  and  erected  buildings.  Two  /eara 
thereafter  It  b^gan  proeeedings  to  appropriate  such  land  to  Its  nse.  HM, 
that  the  owner  of  the  land  was  entitled  to  compensation  for  its  yalne^  with 
the  improvements  thereon  at  the  time  the  proceedings  to  appropriate 
were  instituted,  and  not  at  the  time  the  land  was  entered.  QrctKam  y. 
OmfMrseOftf.  €U.,B,B.  Co.  (Ind.),  56. 

).  Although  a  railroad  company  has  the  right  to  the  free  and  unobstrnoted  use 
of  its  track,  and  the  paramount  duty  of  its  employees  is  the  protection 
of  the  train  and  the  passengers  and  property  therein ;  yet  such  employees 
are  bound  to  use  ordinary  care  and  diligence,  so  as  not  unneces^onHy  to 
injure  the  property  of  others.  Thus  where  horses  strayed  from  the 
inclosure  of  their  owners  upon  a  railroad  track,  and  were  killed  by  a  pass- 
ing train.:  Hdd,  that  if  the  servants  of  the  company  in  charge  of  the  train 
could,  by  the  exercise  of  ordinary  care,  have  seen  and  saved  the  horses 
they  were  bound  to  do  so ;  and  that  the  fact  that  the  road  was  fenced 
at  the  place  of  collision  did  not  excuse  the  engineer  from  keeping  a  look- 
out ahead  of  the  train.  OindnnaH  A  ZanMnUe  R.R,  Co.  v.  Smith  (OhioX 
729,  and  note,  782. 

8.  A  railroad  company,  in  the  construction  of  a  bridge  upon  Its  road,  built  stone 
plets  and  abatments  on  lands  over  which  it  had  acquired  the  right  of  way. 
It  snbseqoently  abandoned  the  construction  of  the  railroad  at  tliat  place 
AM,  that  the  piers  and  abutments  did  not  pass  to  the  land-owner.  Held, 
mUa,  that  the  faet  that,  upon  such  abandonment,  the  owner  of  the  land  had 
been  allowed  to  take  possession  of  that  portion  embraced  in  the  right  of 
way,  and  hold  it  for  a  period  less  than  was  required  to  extinguish  the 
easement,  did  not,  of  itself,  imply  a  relinquishment,  by  the  railroad  com- 
pany, of  its  right  to  enter  and  remove  the  piers,  etc  Warner  v.  Cleveland, 
01c.,  B.  B.  Co.  (Ohio).  770. 

Bee  CoMHON  Carribr  :  NRdLioBNCR.  827. 
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BBAL  BSTATB  BBOSBE. 
See  Bboesb,  48L 

BnULATION  OF  OOMMKBCm 
Bee  OaamriTmioiTAL  Law,  Ml 

BBUGI0U8  PROPBBTT. 
Bee  AwmfwmCTT,  85. 888. 

RBPLEVIK  BOND. 

IMMdfivte  eieeiited  a  bond  for  the  pnrpoee  of  prooariBff  a  wilt  of  leptoHa. 
whleh  bond  a  Jiutioe  of  the  peeoe  approTod  and  tbevenpon  laned  a  writ 
of  replevin  for  certain  property  in  plaintiff's  poeaeosion,  and  which  he 
elaimed  to  own.  The  property  was  taken  under  the  writ.  The  valoe  of 
the  property  exceeded  the  amonnt  for  which  the  Justice  of  the  peace  had 
Jurisdiction,  and  on  the  hearing  of  the  cause  the  Justice  dlHmlseed  the  pro- 
ceedings on  that  ground,  and  directed  a  return  of  the  property  to  the  plain 
tiff  The  defendants  refusing  to  return  the  property,  this  action  was 
brought  upon  the  bond.  Meld,  that  the  justice  not  having  Jurisdiction  of 
the  subject-matter,  the  bond  was  void  and  no  action  could  be  maintained 
thereon,  and  tliat  the  defendants  were  not  estopped  by  the  redtals  in  the 
bond.    Oafrey  v.  Ludgwn  (Ind.),  126. 

REPLEVIN. 

iBNpleTin  of  property  having  a  usable  value  (as  ahorse)  the  value  of  Its  use, 
during  the  time  of  detention,  is  a  proper  item  of  damage.  AUm  t.  Jbs 
(N.T.>,64L 

RES  GEST& 
Bee  BviDBNCB,  22,  and  naUt  98^ 

RESIDENCE. 
8eeELBCTiov,688. 

BB8P0NDEAT  SUPERIOR. 
See  NuiSANCB,  205. 

REWARD. 

bl  mdm  toentltle  a  party  to  recover  a  sum  of  money,  offered  as  a  reward  lof 
the  recovery  or  information  leading  to  the  recovery  of  property  lost,  he 
must  establish  between  himself  and  the  person  offering  the  reward,  not 
only  the  ofibr  and  his  acceptance  of  It,  but  his  performance  of  the  servicei 
for  which  the  reward  was  offered.  Finding  the  property  and  advertising 
tt.  by  one  who  did  not  know  of  the  offer,  and  could  not  have  acted  in  ref> 
to  it,  does  not  entitle  him  to  recover.  HowUmd  v.  Laundi  (N.  T.),86i 

ROBBERY. 
See  Criminal  Law,  898. 
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SALE. 

t.  An  Inftuilft  Iftnd  wmf  sold  in  pumianoe  of  an  order  of  the  oonrt,  granted  on 
petition  of  the  guardian.  Between  the  time  of  the  granting  of  the  order 
and  of  the  sale  under  it,  a  judgment  was  reooTeoed  agalnit  the  Infant,  exe- 
cution levied,  and  the  land  sold.  EMf  that  the  purchaser's  title  under  the 
guardian's  sale  did  not  relate  back  to  the  date  of  the  order  of  sale,  but 
that  the  property  passed  under  the  execution  sale.  Shaffner  ▼.  Brigg% 
(Ind.),  1. 

t.  At  an  auction  sale,  the  auctioneer  stated  that  the  article  offered  was  **  blue 
▼itriol,  sound  and  in  good  order."  It  bad  the  appearance  of  that  article 
and  bj  no  examination  practicable  at  the  time,  could  it  be  discovered  that 
it  was  not.  It  was,  in  fact,  what  was  known  as  mixed  or  "  saltsburger 
▼itriol,"  composed  of  a  small  proportion  of  *'  blue  yitriol,"  the  residue  being 
green  vitriol,  an  article  of  much  smaller  valae.  The  defendants  having 
Ud  off  the  property,  refused  to  take  and  pay  for  it,  on  ascertaining  its  true 
eharacter,  and  it  was  sold  again  on  their  account.  In  an  action  to  recover 
the  amount  of  the  loss:  hdd,  that  upon  these  facts,  the  jury  might  have 
properly  inferred  that  there  was  upon  the  sale  a  warranty  that  the  article 
sold  was  blue  vitriol ;  that  it  was,  at  least,  the  duty  of  the  court  to  subndt 
the  question  of  warranty  to  the  jury,  instead  of  directing  a  verdict  for  the 
plaintiff.  HM^  also,  that  there  was  a  breach  of  the  warranty  ;  the  article 
sold  having  only  a  small  per  cent  of  blue  vitriol  in  it,  and  being  not  an 
InfMor  article  of  blue  vitriol,  but  a  different  substance  with  a  small  admix- 
twa  el  Una  vltrloL    Hawkim  v.  Pemberton  (N.  T.)»  OQS. 

Bee  AucTiOK  Sals,  18S. 

SHERIFF. 
Bee  Abbbst,  80. 

BieNATrRB. 
Bee  BviDBNCB,  840L 

•  WC  UTKRB  TUO,** 
KUIBAKCB,  184,  (ML 


SPABES. 
Bee  Nboligbngb,  880. 

STAMPS. 

CTpott  an  Indletme&t  for  uttering  a  forged  promissory  note*  II  It  ao  defasM  fkttk 
the  note  was  not  stamped.    SMeY.MoU  (mnn.),lf»,miMinai$,ltiL 

STATUTE  OF  LIMITATIONS. 

I.  A  payment  on  account,  or  an  acknowledgment,  by  one  of  two  or  more  Joint 
debtors,  wUl  not  take  the  case  out  of  the  statute  as  to  the  others.  Buah  v. 
eunoM  (Penn.),  OM. 

I.  In  an  action  of  assumpsit  against  the  four  makers  of  a  joint  note  payable  by 
Installments,  one  of  which  had  become  due  within  six  years,  two  of  the 
defendants  pleaded  the  statute  of  limitations,  and  there  was  proof  of  an 
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aekaowledgment  by  one  m  to  the  whole.  There  wmf  a  voidlel  te  tbs 
plalatiff  for  Urn  whole  «iBoimt,  "for  $689  wheieoC aod bo  BOMb  t«o of 
the  defendftots^D.  ft  H^  are  liable."  iUtf,  that  a  JadgmMii  lor  the  plate- 
tiff  on  the  veidiet  wee  not  erreneoae.  Ih, 

8TATX7TE  OF  FRA.UD& 
Bee  AixmoH  Salb,  185,  and  nti$,  188»  ML 

STEAM  BOILBB, 
Bee  Action,  8d8, 688. 


*  STOCKS. 

Bee  OoNTBRSiON  of  STOCKSi 

STOP-OVER  TICKET. 
See  Common  Cabribr,  711. 

STREjET, 
Making  ^eech  In,  when  noieanoe,  664. 

See  MonciPAL  Oorpora.tion,  Id ;  Nunaxca.  806L 

SUBROGATION. 
See  InraBAHOB,  746. 

SUBTERRANEAN  WATER. 

I.  Waten  peroolating  In  the  eoil  belong  to  the  owner  of  the  freehold,  and  he 
may  nee  them  ae  he  chooses,  free  from  any  nsnfraotnaiy  rights  in  otheia 
Eantanr,  J/cOm  (Cal.),  209. 

I.  Defendant  was  the  owner  of  a  spring  supplied  by  percolation  only,  and  har- 
ing  no  natural  channel  or  outlet.  There  was  an  artificial  channel  which 
had  for  fifteen  years  oondncted  the  water  to  plaintiff's  land  below.  In  an 
action  to  restrain  defendant  from  digging  on  his  own  land  so  as  to  dirert 
the  sources  of  the  spring,  hM,  that  plaintiff  had  no  sueh  interest  in  the 
spring  as  would  support  the  action,  and  that  the  user  would  not  support 
the  presumption  of  a  grant  of  an  easement.  lb. 

SURETY. 

Upon  the  death  of  one  of  the  makers  of  a  Joint  promissory -note,  who 
signed  as  surety  only,  and  who  was  not  liable  for  the  debt,  irrespective  of 
the  Joint  obligation,  his  estate  is  absolutely  discharged  both  in  law  and 
inequity.    0#i;y  ▼.  BiasM (N.  Y.), 878. 

See  Pbomissobt  Note,  761;  Ubtjbt,888. 

SURFACE  WATER. 

The  erection  of  an  embankment  on  one's  own  land,  whereby  the  sorfaoe  water 
accumulating  on  the  land  of  another,  is  prevented  from  flowing  off  in  its 
aauual  courses,  and  caused  to  flow  in  a  difierent  direction  over  his  land, 
is  an  act  for  which  an  action  may  be  maintained  by  the  latter,  without 
showing  any  actual  injury  or  damage.    T^atU  ▼.  Oi^ftan,  788. 


INDEX,  81? 

TAXATION. 
Auwrnrnwan  of  Chdiioh  Pbopbbtt,  M,  m 

TENANT  AT  WILU 
See  Emblememtb,  818. 

TITLK 
flee  Dnu>,  901 ;  Estopfbl,  870 ;  Salb,  L 

TRADE-MARK. 

PhtotlBh  and  their  piedeceeson  liad,  for  many  yean,  been  engaged  In  mant. 
'  ftMlnrlng  waler-Ume  eement  from  quarriee  near  AkrOn,  Erie  oonntyi 
wlilcli  was  labeled  and  sold  aa  "Akron  cement,"  to  which  thej  had  giren 
a  vepntatlon  in  the  market,  and  the  defendants,  knowing  of  each  nae  bj 
the  plaintlffli  of  the  word  "Akron  "  as  a  trade-mark,  and  for  the  pnrpoee 
el  aTaiUng  themaelTes  of  the  repntation  the  plaintiA'  cement  had 
aoqoired,  applied  the  word  **  Akron"  to  designate  a  similar  cement  made 
bj  them  at  a  qnany  near  Synumse.  SM,  that  the  plalntiiib  were 
entitled,  aa  against  the  defendants,  to  protection  in  the  ezdnsiTe  nse  of 
tha  woid  *  Akrant**  by  ii^nnetion  to  restrain  the  nse  of  it  by  the  defendp 
JBTmrnm  t.  Ahord  (N.  Y.),  688. 

TRESPASa 
See  KuiSAKCS,  181 

TRIAL. 
wPMaonniioApnBAB  atTbul  FmifBOM 

TRUSTEE. 
0ae  OoBFOBATiOH,  6»  and  mU,  tk 

'TSAQE. 
See  Custom,  407. 

USURY. 
pljamtf  being  onaTailing  to  a  oorporaltcm  In  Jffjtfw 


balmfvlMd  by  Ita  anrety.    PSreeu,  ad$.,  BramM  QX.  J.)^i88. 

See  Natioval  Baxxs,  488, 781, 781 

VENDOR  AND  PURCHASER. 
See  Contract,  62 ;  Salb,  088. 

VICIOUS  ANIMAL& 
See  Animals,  888,  naie,  878. 

VOTER. 
See  Elbction,  898. 

VOTEa 
See  EuBCTiON,  0O8i 
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WAOER. 
Bee  IiABQAL  GoimucTe,  Ifll 

WAIVER. 
Bee  iHtURAMCB.  6M. 

WAR. 
Bee  iRtURAMCB,  Sn.  m. 

WAREHOUSEMEN. 

L  The  pmvMwi  la  Um  eet  of  ooogretieor  Mereb  88.  ISM^UhU 

Ib  a  pfivmte  bonded  wareboone,  sUall  be  at  tbe  exeluelve  riek  oC  tbe 
or  unporter,  was  for  Ibe  exclufflve  benefit  of  the  U'.  8.  govanunei 
doee  not  reHere  a  wareboaee  kowper  faMu  tlio  duly  of  eaetcWiil^^iljlbaty 
«ai»  and  pnidenee  in  proteetinit  goiids  eonimittml  to  hbi  keeping,  nor  twam 
tlie  obllgatlone  of  other  warohoueemen  to  their  petwwM.  Jkkwvim  ▼. 
M0XS0  (N.  T.),  f»l. 

%.  Where  goods  have  been  deposited  with  bonded  warehotteemea^npoa  wkldi 
the  duties  liaTO  been  paid,  thnlr  failure  to  di»llver  them  when  deoHUMiad 
cuts  upon  them  the  eaan  of  aeooonting  f«>r  tbe  same.  And*  la  ea  aetkMi 
against  them  for  refusing  to  dellTer  the  goods,  intorest  apes  t^r  talaa  to 
a  pro|ier  Item  of  damigee.  |6. 

1  la  soeh  an  action,  the  defendants  gsTe  evldeaee  leading  to  ebow  thai  thair 
warehouse  was  broken  open  and  the  goods  rHmoTind  bj  buiglan,althoa^ 
the  defendants  had  used  reasonable  preeautions  to  protect  their  wafebouaa 
from  bttiglars.  The  court  ebaiged  the  Jurjr.  In  substaaee,  that,  to  maka 
this  defense  available,  the  oTldonaa  must  be  such  that  from  ll  they  aoald 
ftdrly  assame  that  the  goods  wer«  loot  by  means  of  the  kaiglaix.  OtUk 
<kki  charge  was  aot  enaaeoaa.  /ft. 

WARRANTY. 
Use  FuumHO,  0<B ;  fUUI,  MS. 

WATER 
Bia  BumiaAagATi  Watsr.  890 ;  BumFACB  Wam*  79t 

WORM. 


J^UfsMaa,**  see  InsuiuHcs.  IM.  aod  nai$t  Ifll 
«  Bmidid,**  see  Eudctioh.  086. 
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